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NOTICE OF ACCIDENT 
By Fred. S. Knight 


A statement that the insured died on account of indigestion is insuff- 
cient to show compliance with the policy requirement that “in the event 
of accidental death immediate notice thereof must be given to the Com- 
pany.” Such was the interesting decision of the Supreme Judicial Court 
of Massachusetts in Thompson v. United Casualty Co., 6 Northeastern 
(2d) 769; 88 Insurance Law Journal 1666. 

The health and accident policy issued to Benjamin S. Thompson 
by the United Casualty Co., covered against “loss from death or disability 
* * * resulting directly and solely from bodily injuries, independently of 
all other causes, sustained through accidental means.” Paragraph 4 of 
the Standard Provisions concerning notice of injury or sickness contained 
the provision that “in event of accidental death immediate notice thereof 
must be given to the Company.” On the trial plaintiff beneficiary con- 
tended that the insured’s death was due to food poisoning from his having 
eaten unwholesome or contaminated food and that this was within the 
terms of the policy. In order to show oral notice of accidental death 
plaintiff relied upon conversations had shortly after the death with 
several persons claimed to have authority to receive notice on behalf of 
the company. It did not appear that in any of these talks anything was 
said to the effect that the death had resulted from contaminated food, 
the nearest approach to anything of the kind being a statement that “Mr. 
Thompson died on account of indigestion.” ‘The trial court directed a 
verdict for the insurance company and plaintiff beneficiary brought excep- 
tions. 

In overruling plaintiff’s exception the Supreme Judicial Court of 
Massachusetts stated that plaintiff beneficiary must fail unless she had sus- 
tained the burden of proving that notice was given as required by the terms 
of the policy or-that such notice was waived. The court pointed out that 
the policy was not a life insurance policy but one covering death resulting 
trom accident and that the notice required was a notice of “accidental 
death.” The court further stated that even assuming that the conversa- 
tions testified to were sufficiently near to the time of death and that the 
persons with whom they took place were authorized to receive notice, it 
still remained that it did not appear that there was anything in such con- 





versations which would convey the information that the death was acci- 
dental. The court held that the statement that the insured died on account 
of indigestion was insufficient, since indigestion does not suggest accident, 

As pointed out by the court, the provision of the policy requiring 
immediate notice in the event of accidental death, called for such notice 


as “‘will by fair construction inform the company that the insured has met 
death through accident.” 


LIMITED ACCIDENT POLICY 


A limited accident policy which provides for liability in case of injury 
to the insured “By the wrecking of any private pleasure type automobile 
or horse-drawn vehicle within which the insured is driving or riding as a 
passenger * * * or while so driving or riding, by being accidentally 
thrown from within such wrecked automobile or vehicle,” does not cover 
an injury sustained while the insured was riding on the running board of 
an automobile. Such in effect was the decision of the Kansas City Court 
of Appeals in Reynolds v. National Casualty Co., 101 Southwestern 
(2d) 515; 88 Insurance Law Journal 1671. 

A policy issued by the National Casualty Co. in connection with a 
subscription to a newspaper, the premium on the policy being 25 cents 
per month, insured plaintiff Theodore B. Reynolds against injuries sus- 
tained by the wrecking of any private pleasure type automobile or horse- 
drawn vehicle within which the insured was driving or riding as a pas- 
senger or while so driving or riding by being accidentally thrown from 
within such wrecked automobile or vehicle. The insured was employed 
to ride with the driver and assist in the delivery of newspapers. While 
he was riding on the running board of an automobile of the pleasure type, 
throwing off newspapers to subscribers, the automobile collided with 
another car and as a result, the automobile on which the insured was 
riding was wrecked and he lost his left leg. 

In reversing the judgment of the trial court in plaintiff’s favor, the 
Kansas City Court of Appeals held that the word “within” as used in the 
clause in question must be given the commonly accepted meaning of the 
antithesis of “without”, and that the injury sustained by the plaintiff 
while riding on the running board of the automobile did not come within 
the express meaning of the coverage clause of the policy. 

There can be rio quarrel with the statement of the court that the 
cheapness of the premium presents no defense as to coverage or amount 
recoverable nor with the further statement that the insured, a minor, 
should have had a next friend in the selection of the insurance to cover 
the risks incident to the work in which he was engaged. The court might 
also have seen fit to point out that it could not be reasonably expected that 
there would be broad coverage under a policy issued for a premium of 25 
cents per month. 





New York Life Ins. Co. v. Kassly 


NEW YORK LIFE INS. CO. v. KASSLY. No. 5980. 
Circuit Court of Appeals, Seventh Circuit. Jan. 5, 1937. 
Rehearing Denied Jan. 29, 1937. 
87 Federal Reporter (2d) 236. 
1, INFECTION. 

In action on double indemnity provision of life policy, under evidence that 
insured pulled hair from nose on September 7 with result that a most profuse 
bleeding occurred, that nose became swollen and discolored, and that insured died 
from septicaemia on September 14, cause of septicaemia held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

3, AMBIGUITY. 

Ambiguity in double indemnity provision of life policy must be resolved against 
insurer who chose the language thereof. ; 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4, CONSTRUCTION. 

Entire sentence of double indemnity provision of life policy must be construed 
together. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

5. DOUBLE INDEMNITY. 

Meaning of double indemnity provision of life policy which should be adopted 
is one which insurer had when it sold policy and which insured entertained when 
he paid his premiums. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

6. CONSTRUCTION, 

When general terms are used in double indemnity provision of life policy, they 
must be given their commonly accepted meaning. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

7, ACCIDENTAL MEANS. 

Words “accidental means” and “accidental injury” when used in same sen- 
tence in double indemnity provision of life policy must be construed in light of 
rule that ambiguity must be resolved against insurer, and in accordance with com- 
mon and general understanding of their meaning. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

8 BLOOD POISONING. 

Death from septicaemia as result of pulling hair from nose held caused by 
bodily injury effected through “accidental means” within double indemnity pro- 
vision of life policy, since act which results in accident may be deliberately under- 
taken by insured and yet in some instances be caused by “accidental means.” 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Sparks, Circuit Judge, dissenting. 

_ Appeal from the District Court of the United States for the Eastern District 
of Illinois ; Fred L. Wham, Judge. 

Action by Agnes Kassly against the New York Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. a 

Rudolph J. Kramer, Bruce A. Campbell, Roland H. Wiechert, R. E. Costello, 
and Norman J. Gundlach, all of East St. Louis, II, for appellant. 

Louis Beasley and Edward C. Zulley, both of East St. Louis, Ill., for appellee. 

Before Evans and Sparks, Circuit Judges, and Briggle, District Judge. 

Evans, Circuit Judge. 

Appellant seeks a reversal of judgment based upon a double indemnity insur- 
ance policy wherein the widow of the insured was beneficiary. Recovery was 
predicated upon an alleged fact showing of death from septicaemia occasioned by 
an accident. The contest is limited to the double indemnity phase of the liability. 
Our decision must turn upon the language of the contract which measures appel- 
lant’s liability, 

The Facts. John Kassly obtained a life insurance policy from appellant for 
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$5,000 with a double indemnity accident provision therein on August 23, 1934. He 
died September 14, 1934. 

On September 7, the insured pulled a hair from his nose with the result that 
a most profuse bleeding occurred. Shortly thereafter the nose became swollen 
and discolored and remained so for a day or two. On the succeeding Sunday his 
nose swelled, his face became brown, and his eyes watered. ; 

[1, 2] On September 12, the insured was found in a semi-comatose condition 
in a hotel, and he was removed to a hospital where he died early September 14. 
The doctors differed in their observations and conclusions. Each emphasized cer- 
tain symptoms from which he drew conclusions favorable to the party for whom 
he testified. An extended and detailed statement of such conflicting evidence will 
not be undertaken because we are satisfied that the cause of the septicaemia was for 
the jury to determine. Its verdict is conclusive on the court. It found for the 
appellee. 

The sharply controverted question, therefore, arises out of the accident clause 
—the double indemnity clause of the policy. This provision not only created the 
liability of the insurer, but it also must be construed in order to determine its 
application. It determines the question which is before us. Both parties must 
find support for their contentions in it. 

The provision reads: 

“The Double Indemnity specified on the first page hereof shall be payable 
upon receipt of due proof that the death of the Insured resulted directly and 
independently of all other causes from bodily injury effected solely through 
external, violent and accidental means and occurred within ninety days after such 
injury and prior to the anniversary of the Policy on which the Insured’s age at 
nearest birthday is 65; provided, however, that such Double Indemnity shall not 
be payable if the Insured’s death resulted, directly or indirectly, from (a) self- 
destruction, whether sane or insane; (b) the taking of poison or inhaling gas, 
whether voluntary or otherwise; (c) committing an assault or felony; (d) war or 
any act incident thereto; (e) engaging in riot or insurrection; (f) operating or 
riding in any kind of aircraft, whether as a passenger or otherwise, other than as 
a fare-paying passenger in a licensed passenger aircraft provided by an incorporated 
passenger carrier and operated by a licensed pilot on a regular passenger route 
between definitely established airports; (g) infirmity of mind or body; (h) illness 
or disease; or (i) any bacterial infection other than that occurring in consequence 
of accidental and external bodily injury.” 

Briefly stated, it is appellant’s position that, in order to recover under the 
double indemnity provision above quoted, the death must have occurred through 
accidental means. Inasmuch as the extraction of the hair from the nose was not 
accidental, but was the deliberate act of the insured, double liability under this 
policy did not arise. : : 

Appellee, on the other hand, argues for one of two alternative constructions ot 
this clause. She insists (a) that the evidence showed that the death resulted from 
injury effected solely through external, violent, and accidental means and (b) that 
subdivision (i), above quoted, specifically covers the instant case, and she is not 
compelled to contest appellant’s asserted distinction between a death resulting trom 
accidental means and one resulting from accidental bodily injury. 

A careful reading of the coverage clause of the policy necessitates the con- 
clusion that appellant there gave to the words “accidental means” a construction 
from which it cannot now escape. At least three persuasive reasons necessitate 
this conclusion. ; 

First, the exceptions set forth in the “provided however” clause negative the 
narrow definition of the term “accidental means” for which appellant argues. Sub- 
division (i) of the “provided however” clause, in particular, either necessitates the 
attribution of the meaning of accidental bodily injury to “accidental means” or it 
constitutes a separate coverage, limited to death resulting from bacterial infection. 
Generalia specialibus non derogant. s 

[3] Second, the use of the words “accidental means,” as used in the first 
clause, and the words “accidental injury” in subdivision (i) of the “provided how- 
ever” clause, if they are not consonantal, creates an ambiguity which must be 
resolved against the insurer who chose the language. 

[4, 5] Third, the fair and reasonable meaning of the two expressions includes 
death resulting from injury which grew out of the performance of the intended 
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act of the insured. In other words, the language of this policy (the entire sentence 
must be construed together) has a tolerably plain and pretty well understood 
meaning, both with the writers of, and the subscribers to, insurance. The meaning 
we should adopt is the one which the insurer had when it sold the policy and 
which the insured entertained when he paid his premiums. A refinement of mean- 
ing—a technical meaning—should not be ascribed to it inasmuch as in the same 


paragraph the insurer used language which contradicts or modifies such a restricted 
or technical meaning. 


First, so as to focus attention on the point at issue, it may be admitted that 
the words “accidental means” are words which were intended to limit liability 
in cases of accidental death. In other words, it excluded deaths which occurred 
from certain acts which were deliberately and intentionally performed by the 
insured. In other words, it eliminated suicide. Cases may be found in abundance 
which support such a conclusion. It would serve no useful purpose to examine 
the contracts in each case which so held. Likewise, cases purporting to hold the 
contrary are cited. In view of the admission, however, analysis and discussion 
of these cases become irrelevant. 

In the light of this admission the question is, Why should the policy before 
us not be so construed ? 

The answer must be found in the “provided however” clause. If the insurer 
intended to limit recovery to accidental means cases and to escape liability where 
the intended act resulted in accidental injury and eventually in death, why did it 
immediately provide that such double liability should not extend to death from 
“self-destruction, whether sane or insane”? Surely there was no liability if acci- 
dental means solely determined liability, for one, who sane, deliberately took his 
life. Why, then, make a separate coverage in the nature of an exception? 

How about the second exception in the “provided however” clause? “The 
voluntary taking of poison or inhaling of gas?” 

But the refutation of the meaning for which appellant contends becomes com- 
plete when subdivision (i) is examined. There we have not only a conflicting 
construction of the “accidental means” clause, but an affirmative recognition of 
a right to recover when death occurs in consequence of accidental and external 
bodily injury. If there be a legal distinction (not understood by the layman and 
which might have defeated a sale of the policy if asserted when the insurance 
was sought) between accidental means and accidental results, it does not exist 
in the case before us, in view of the applicable clause (i) which covers death 
from bacterial infection which results from an accidental injury. 

Second. It is hardly necessary to discuss the second ground. If it be argued 
that the first clause limits recovery to cases where death was occasioned by acci- 
dental means, then subdivision (i) contradicts such conclusion and creates con- 
tusion and ambiguity. In such a situation, the construction of the first clause 
should be against the insurer. Aschenbrenner v. U. S. F. & G. Co., 292 U. S. 80, 
45S. Ct. 590, 78 L.Ed. 1137; Deer & Son v. Employers Indemnity Corp. (C.C.A.) 
17 F.(2d) 175; Sentinel Life Ins. Co. v. Blackmer (C.C.A.) 77 F.(2d) 347. 

[6-8] Third. The third reason supplements the other two. It is not for a 

court to assume that deceptive language would be adopted by any insurance com- 
pany which would be susceptible of misunderstanding by the insured. The word 
“accident” as used in an insurance policy has a pretty well understood meaning. 
Insurance covering accidents has increased rapidly during the past three decades, 
and the business is now enormous. Accident insurance policies covering death run 
into the billions of dollars. True, it is, that the language of each policy governs 
the liability of the insurer, but when general terms are used, they must be given 
their commonly accepted meaning. In case of doubt or ambiguity, they should be 
construed against the insurer. The meaning of the words “accidental means” and 
-accidental injury” when used in the same sentence in a policy must be construed 
in the light of this rule and in accordance with the common and general under- 
standing of their meaning. 
_ One case, almost identical in its facts to the instant case, is Maryland Casualty 
Co. v. Massey (C.C.A.) 38 F.(2d) 724, 728, 71 A.L.R. 1428. There a hair was 
intentionally pulled from the nose by the insured. The court was confronted by 
the defense that the means were not accidental. Three opinions were written. Two 
judges held that the policy covered the loss. Judge Hickenlooper said: 

“Whatever interpretation may properly be given to the general insuring pro- 
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vision where death occurs as the result of a major surgical operation * * * part G 
and clause 22 of the policy here involved relate specifically to septicemia and pyo- 
genic infections, and thus, by familiar rules of construction, remove these subjects 
of consideration from the general insuring provision, unless the phrases, ‘subject 
to its terms, limits and conditions’ and ‘effected as hereinbefore provided,’ may be 
said to inject into these sections also, the condition that the wound through which 
infection enters must not only be accidental in the popular sense, but also wholly 
disconnected with any intentional act of the insured. Practically all accidental cuts 
or wounds are directly connected with the performance of some a act, 
working, walking, running, playing, shaving, and the like; and to say that, because 
the injury, itself purely accidental, was attended by the doing of some such inten- 
tional act, it is therefore excluded from the operation of the policy under the 
quoted phrasts, is indeed wholly foreign to popular construction of the passages 
involved. oe 

“The numerous cases construing the phrase, ‘effected through accidental means,’ 
can only be reconciled upon the principle that death or injury is caused by acci- 
dental means if some accident, unforeseen circumstance, mishap, or casualty inter- 
venes between the intentional act and the death or injury. This was made the basis 
of decision in U. S. Mutual Acc. Ass’n v. Barry, 131 U.S. 100, 9 S.Ct. 755, 33 L.Ed. 
60, and practically all cases, whether recovery was allowed or denied, may be so 
reconciled; just as, in practically all, the insured was engaged in some intentional 
act when injured. Here we have the intervention of accident or mishap in the 
unexpected tearing of the mucous membrane, providing a ‘port of entry’; the fact 
of such tear being reasonably inferable, I think, from the evidence. This tear was 
unanticipated and unforeseen, was not itself an injury for which recovery is sought, 
for tts cause was an intentional act; but it may and should be regarded as the inter- 
vening and efficient accidental cause of death of the insured, for which compensa- 
tion is sought. It is thus in itself an ‘accidental means,’ independent of the ante- 
cedent intentional act as a factor of causation. I therefore feel that for both 
reasons the finding of liability under the policy is correct.” 

As pointed out in the opinion from which the quotation is taken, the question 
is not confined to the difference between accidental means and accidental results but 
also involves the interpretation and application of the words “accidental means” as 
used in this policy. 

It seems clear that the act which results in the accident may be deliberately 
undertaken by the insured and yet in some instances be caused by “accidental 
means.” To illustrate: A college athlete who specializes in hurdling, in a contest 
with many others and after he had raced thousands of times, trips over a hurdle 
and breaks his leg. Was the means accidental? ‘Ten people find themselves in a 
room shut off by a fire, and the only means of escape is through a window ten 
feet from the ground. Nine of them jump and all of them are uninjured. The 
tenth hesitates and finally leaps and breaks a leg. Query, as to him was the means 
accidental? An automobile driver traveling upon a crowded street observes a child 
suddenly dart in front of his car. To avoid striking the child, the driver turns 
quickly and strikes a passing car. Was the car injury the result of accidental 
means? In view of language appearing in the opinion about to be discussed we 
must hold that each illustration presented a case which was covered by a policy 
such as we are here considering. 

In the late case of Landress v. Phoenix Mut. Life Insurance Company, 291 U.S 

54 S.Ct. 461, 462, 78 L.Ed. 934, 90 A.L.R. 1382, the court held that a death 
anita from sunstroke while decedent was plaving golf in the sun on a hot day 
was not brought about by accidental means. The opinion is interesting for the 
discussion went bevond the simple fact situation with which the court was con- 
fronted. The court there said: 

“We do not intimate that injuries resulting from as impalpable a cause as the 
inadvertent introduction into. the body of noxious germs may not be deemed to be 
effected by external accidental means. See Western Commercial Travelers’ Ass’n v 
Smith (C.C.A.) 85 F. 401, 40 L.R.A. 653: Tensma v. Sun Life Assur. Co. (C.C.A.) 
64 F.(2d) 457. Nor do we say that in other circumstances an unforeseen and hence 
accidental result may not give rise to the inference that the external means was also 
accidental. Compare Tensma v. Sun Life Assur. Co., supra; Gustafson v. New York 
Tife Ins. Co. (D.C.) 55 F.(2d) 235. But, in the light of such knowledge as we 
have, no such inference can rise from the bare allegation of death by sunstroke, 
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compare Pope v. Prudential Ins. Co. (C.C.A.) 29 F.(2d) 185; Ryan v. Continental 
Casualty Co. (C.C.A.) 47 F.(2d) 472, with no indication that some unforeseen or 
unintended condition or combination of circumstances, external to the state of the 
victim's body, contributed to the accidental result.” 

The dissenting opinion emphasized the narrowness of the issue and a court’s 
difficulties in attempting to distinguish between accidental results and accidental 
means. We quote therefrom: 

“The attempted distinction between accidental results and accidental means will 
plunge this branch of the law into a Serbonian Bog.” 

In passing, we might observe that avoidance of a Serbonian Bog is not more 
to be desired than escape from argument by two opposing logomachists. 

It may be said in criticism that the above quotation from the majority opinion 
is obiter. Unless it is, we see no escape from the application of the language “we 
do not intimate that injuries resulting from as impalpable a cause as the inadvertent 
introduction into the body of noxious germs may not be deemed to be effected by 
external accidental means,” to the facts in the instant case. Equally significant are 
the words “Nor do we say that in other circumstances an unforeseen and hence 
accidental result may not give rise to the inference that the external means was also 
accidental.” From this language, may we not infer that whether the means are 
accidental may depend upon the existence or absence of an unforeseen result. This 
majority opinion cites with approval, Jensma v. Sun Life Assur. Co. (C.C.A.) 64 
F.(2d) 457, which holds that an effect which cannot be reasonably anticipated from 
use of means producing it by one not intending to produce such effect is caused 
by accidental means within the terms of an accident policy which limits liability 
to death from accidental means. Further discussion seems unnecessary. 

It would serve no useful purpose to discuss in detail each of the many cases 
which have been decided by the various appellate courts that bear on the distinctions 
between accidental means and accidental results. Some cases may be distinguished 
by the particular language of the contract. In other cases the facts are distinguish- 
able. Still other decisions cannot be distinguished. 

The judgment is affirmed. 

Sparks, Circuit Judge, dissenting. 


MISSOURI STATE LIFE INS. CO. v. LANGREDER. No. 
Circuit Court of Appeals, Seventh Circuit. Jan. 22, 1937. 
Rehearing Denied Feb. 11, 1937. 
8&7 Federal Reporter (2d) 586. 
1. ASSIGNMENT. 

Execution of life policy in Illinois and death of insured in Illinois subjected 
parties to policy to pertinent statutory provisions and judicial pronouncements cf 
Illinois with respect to policy and its assignability, notwithstanding insurer was a 
Missouri corporation. 

(For other cases, see Insurance, Dec. Dig. § 199.) 

2. ASSIGNMENT. 
_ Insurance policy is not negotiable either by the common law or the statute of 
Illinois so as to vest legal title in assignee. 
(For other cases, see Insurance, Dec. Dig. 199.) 
3. ASSIGNMENT. al 

In Illinois, life policy is chose in action and is governed by the same principles 
applicable to choses in action in general, and is assignable in equity only. 

(For other cases, see Insurance, Dec. Dig. § 199.) 

4. SURRENDER. . 

In Illinois, assignee of life policy is without authority to surrender policy 
without consent of insured. 

_ _(For other cases, see Insurance, Dec. Dig. § 219.) 
» CASH VALUE. E i : 

Pleas of insurer, sued on life policy executed in Illinois, that assignee had 
surrendered policy for its net cash surrender value, that insurer had canceled policy 
Prior to insured’s death in Illinois, that beneficiary was thereby estopped from 
asserting that policy was in force at time of insured’s death, and that insured and 





1486 The Insurance Law Journal, Vol. 88 [June, 1937 


beneficiary had thereby abandoned policy prior to insured’s death, held demurrable, 
since assignee could not surrender policy without insured’s consent. 

(For other cases, see Insurance, Dec. Dig. § 640[1].) 

8. WAIVER. 

Life policy assignee, which did not act for over two years on insured’s oral 
authorization to surrender policy and receive cash surrender value in payment of 
loan to secure which policy had been assigned, thereby waived right to surrender 
policy without further authorization from insured, notwithstanding that assignee 
was unable to find insured in order to make demand for such further authorization. 

(For other cases, see Insurance, Dec. Dig. § 222.) 

9. SURRENDER. 

If life policy assignee is unable to find insured to obtain authorization to sur- 
render policy and receive net cash surrender value in payment of loan to secure 
which policy had been assigned, judicial proceedings should be instituted to sanction 
such surrender. 

(For other cases, see Insurance, Dec. Dig. § 222.) 

10. CANCELLATION. 

Insurer held without authority to cancel life policy and pay cash surrender 
value thereof to assignee on nonpayment of premium in absence of insured’s con- 
sent, where policy provided for advancement of premiums by insurer from divi- 
dends and loan values, and it was contemplated by parties to policy that overdue 
premium should be paid in that manner at expiration of grace period. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

11. CANCELLATION. 

Insurer could not retain premium note and at the same time take the benefit of 
a cancellation of life policy. 

(For other cases, see Insurance, Dec. Dig. § 392[10].) 

14. SURRENDER. 

Insurer against whom judgment was rendered for full amount of life policy 
held entitled to credit for amount due from insured to insurer on date of policy 
assignee’s attempted surrender of policy, for amount of annual premium due on 
policy on such date and payable out of dividends and loan values, and for amount 
paid to assignee on assignee’s ineffectual surrender of policy. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

Appeal from the District Court of the United States for the Southern Dis- 
trict of Illinois, Southern Division; Louis FitzHenry and Charles G. Briggle, 
Judges. 

Action by Sylvia Langreder against the Missouri State Life Insurance Com- 
pany. From a judgment for the plaintiff, the defendant, by R. Emmet O'Malley, 
Superintendent of the Insurance Department of the State of Missouri, in charge 
of the defendant’s affairs and statutory liquidator and successor thereof, appeals. 

Affirmed on remittitur. ; f 

Bruce A. Campbell, of East St. Louis, Ill, and George D. Burroughs, of 
Edwardsville, Ill. (Allen May and J. R. Burcham, both of St. Louis, Mo., of coun- 
sel), for appellant. 

Wilbur A. Trares, of Edwardsville, Ill, and Harry C. Moore, of Springfield, 
Ill., for appellee. 

3efore Sparks, Circuit Judge, and Lindley and Baltzell, District Judges. 

Sparks, Circuit Judge. 


By this action appellee recovered a judgment of $12,000 upon a life insurance 
policy issued to her husband on September 28, 1920. It was issued by the Inter- 
national Life Insurance Company, through its agent at Edwardsville, Illinois, and 
liability thereon was assumed by the Missouri State Life Insurance Company prior 
to the insured’s death. Both companies were Missouri corporations. The action 
was instituted against the latter company in 1931, and that company was dissolved 
by a state court of Missouri in 1933. 

Appellee was named in the policy as sole beneficiary, and in case of accidental 
death of the insured, she was to receive $10,000. It was admitted that the insured 
died as a result of an accident, on October 6, 1930. 
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Certain provisions of the policy, which give rise to this controversy, are set 
forth in the margin.’ 

Appellant’s first plea was the general issue. Its amended second plea set forth 
the policy provisions relative to cash surrender, and averred that on March 31, 
1925, the insured and appellee as beneficiary, in writing, assigned and transferred 
the policy, together with all benefit and advantage thereof, to the Bank of Edwards- 
ville, of Edwardsville, Illinois; that contemporaneously therewith, the insured and 
beneficiary borrowed $300 from that bank, and executed a collateral agreement 
under which they deposited the policy as security for the note, and that when the 
insured died on October 6, 1930, the full amount of the note with interest was due; 
that prior to September 28, 1928, insured failed to make certain premium payments 
then due on the policy, and failed to make payment on notes theretofore given to 
appellant and its predecessor; that on January 19, 1928, insured gave his note to 
the International Company for $296.59, which subsequently hecame the property 
of appellant, and upon which there was due $335.65 at the time of insured’s death, 
and that note provided that in case the policy were surrendered, the principal with 
interest should be deducted from any amount due under the policy; that insured 
did not pay the premiums due on September 28, in 1928 and 1929, and that under 
the automatic premium loan provision of the policy, those premiums were paid by 
charging them as a loan against the cash surrender value, and that thereby at the 
time of the surrender of the policy there was due the company the further sum 
of $376.10, and in addition thereto the sum of $184.10 for the premium falling due 
September 28, 1930, but with the privilege of thirty days grace. 

It was further alleged that on October 6, 1930, the gross surrender value of 
the policy, plus the annual cash dividend for 1930, was $955.75, and there was 
chargeable against it the first two items just referred to, leaving a cash surrender 
value of $244, which would be further depleted at the end of the grace period on 
October 28, 1930, by the annual premium for that year of $184.10, thus decreasing 


— iz 
1*Premiums Advanced from Dividends and Loan Values. 

“After three full annual premiums shall have been paid and if application for this privilege 
duly evidenced in writing shall have been furnished by the insured betes default in the payment 
of any premium, if any premium shall not be paid at the expiration of the period of grace, the 
company will first apply any dividends, then payable and accumulated, to the payment of such 
premium and will charge the remainder of such premium, if any, against this policy as a loan 
in accordance with the provisions in the ‘Cash Loans’ clause of the policy, provided the then 
available loan value shall be sufficient to enable such advance, or if insufficient, the company 
will so charge an instalment of the premium for a shorter period, but not for less than one- 
quarter year, and interest on all indebtedness to the date on which the next instalment shall 
become due; if, at any time, however, the available loan value shall be less than the amount 


of any such advance required, then the amount of the available loan value shall be applied to 
~ purchase of extended insurance in accordance with the ‘Extended Insurance’ provisions of 
the policy * * * 


“Cash Loans. 

“At any time after three full annual premiums have been paid, and while this policy is in 
force, the company will advance to the insured on the sole security of this policy as duly 
evidenced in writing, any sum desired; the total indebtedness to the company, including any 
advance thereon made, shall, however, not exceed that sum which with six per cent. interest 
shall equal the cash surrender value at the end of the then current insurance year. Interest on 
the loan shall be at the rate of six per cent. per annum, payable on each anniversary of this 
policy. All or any part of the sum advanced may be repaid at any time. Failure to repay such 
advance or to pay interest thereon shall not avoid the policy, but if the interest is not paid when 
due it shall be added to the indebtedness. * * * 

“Surrender fot Cash. 

“After three annual premiums shall have been paid, the isured may, within six months after 
default in payment of premiums, but not later, surrender the policy and 

“(a) Receive the cash surrender value less any indebtedness to the company thereon. * * * 
“Rights of Insured. 

“The insured, without the consent of the beneficiary, may receive every benefit, 
every right, and enjoy every privilege conferred upon him by this policy. 

“Grace 

“If any premium is not paid on or before the day it falls due the policy holder is in default; 
but a grace of one month (not less than 30 days) will be allowed for the payment of any premium 
after the first, during which time the insurance continues in force. If death occurs within 
the period of grace the unpaid premium for the then current insurance year will be deducted 
from the amount payable hereunder. * * * 

“Change of Beneficiary. 

“The insured at any time, and from time to time, may change the beneficiary, provided this 
Policy is not then assigned * * * 

“Assignments. 


“Any assignment of this policy must be made in duplicate and one copy filed with the com- 
pany at its Home Office. The Company assumes no responsibility to the validity of any assign- 


ou. Any claim made under an assignment shall be subject to proof of interest and extent 
ereof,”’ 


exercise 
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the cash surrender value far below the amount due the bank; that on September 
30, 1930, the bank, as assignee, demanded the net cash surrender value of the 
policy, which it delivered to appellant, and at the same time executed a written 
instrument whereby it surrendered the policy to appellant for its net cash surrender 
value, and it was cancelled by appellant prior to insured’s death. 

The amended third plea alleged the same facts and urged that appellee was 
thereby estopped from asserting that the policy was in force at the time of dece- 
dent’s death. 

The amended fourth plea was substantially the same as the amended second, 
except as to details of the surrender of the policy. It relied upon the assignment 
to the bank and its surrender of the policy prior to decedent’s death. 

The fifth plea was the only one, other than the general issue, to which the 
District Court did not sustain a general demurrer. In addition to allegations of 
the amended second plea, it alleged that the bank’s surrender of the policy and its 
demand for, and its receipt of, the cash surrender value was with the knowledge 
and consent, and at the request of the insured and beneficiary. 

The sixth plea upon substantially the same allegations as the second amended 
plea, contended that the insured and beneficiary had abandoned the policy and all 
intentions of redeeming it or of keeping it in force. 

The seventh plea was precisely the same as the fifth except that it did not 
allege that appellee had knowledge of, or consented to, the bank’s surrender of 
the policy. 

To the fifth plea, appellee replied (1) that the policy was assigned to the bank 
only for the purpose of securing the payment of the indebtedness, (2) that the 
bank did not surrender the policy prior to the death of the insured with the knowl- 
edge and consent of insured and beneficiary, and (3) that appellant did not pay the 
net cash surrender value of the policy to the bank prior to the death of the insured. 
These were the only issues upon which the case was tried, and there was no dis- 
pute as to the material facts. 

At the close of all the evidence each party moved the court for a directed ver- 
dict, and by agreement of the parties the jury was discharged, and the cause was 
submitted to the court on December 1, 1932. Immediately thereupon, the parties 
respectively moved the court for a finding in its and her favor. On June 30, 1934, 
the District Court made the following entry in its record, “Come now the parties 
to this cause by their respective attorneys and the court having heretofore heard 
the evidence herein and the arguments of counsel thereon, and now being fully 
advised in the premises finds the issues for the plaintiff.” 

On July 5, 1934, the District Court filed with the Clerk of that Court findings 
of fact and conclusions of law which appear in the margin. * 

2 The Court finds: 


(1) The Court has jurisdiction of the parties hereto and the subject matter hereof. 

(2) That in his lifetime William Louis Langreder, on September 28, 1920, applied for and 
received * * * (the policy in suit). 

(3) That the policy was issued by the International Life Insurance Company of St. Louis 
in payment of an annual premium of $148.10; that the policy was taken over and _ liability 
assumed by * * * (appellant) on August 28, 1928. 

(4) On March 21, 1925, the insured and the plaintiff, his beneficiary, by an instrument in 
writing, assigned and transferred to The Bank of Edwardsville, at Edwardsville, Illinois, the 
policy of insurance as collateral security for a loan from said bank in the sum of $300. The 
assignment did not contain any provision authorizing the assignee to surrender the said policy 
of insurance. 4 

(5) January 19, 1928, the insured gave his note for $296.59 to * * * (insurer) in payment 
of premium and took up a smaller note previously given. The said note became the property of 
* * * (appellant) by virtue of its reinsurance contract. All prior insurance premiums were 
paid in cash by the insured. : 

“(6) Premiums due on September 28, 1928, and September 28, 1929, were paid by the 
defendant insurance company under an automatic loan privilege contained in the policy and made 
a lien on said policy by reason of the authority in writing given to * * * (appellant) by the 
insured. An additional premium of $148.10 became due on the policy September 28, 1930, but 
with the privilege of thirty days grace in the payment thereof. . 

“(7) On or about the latter part of August, 1930, the assignee delivered the policy of 
insurance in person by its then president, George W. Meyer, to * * * (appellant) at the 
actuary’s office in the City of St. Louis, Missouri, with the request that it be surrendered for 
its cash surrender value, but * * * (appellant) refused to surrender and cancel said policy and 
pay said cash surrender value. However, the policy of insurance remained with the defendant 
insurance company. On September 28, 1930, the assignee executed a written release, releasing 
said defendant insurance company from all liability by reason of the payment of said cash sur- 
render value to the assignee, and also executed, on the safe day, an indemnifying bond, holding 
* * * (appellant) harmless in the payment of such cash surrender value to assignee. These two 
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On July 20, 1934, appellee filed her motion for judgment in her favor on the 
findings of Judge FitzHenry. He died on November 18, 1935, without having 
passed on this motion. On November 14, 1935, appellee filed her motion for judg- 
ment nunc pro tunc as of some date prior to October 7, 1933. This motion was 
filed, and all subsequent proceedings were had, before Judge Briggle who was a 
United States District Judge in the same district as Judge FitzHenry. That motion 
recited that on August 28, 1933, the appellant was adjudicated insolvent by the 
State Circuit Court of the City of St. Louis, and that all of the assets of appellant 
were vested in fee simple in R. Emmet O’Malley, as Superintendent of the Insur- 
ance Department of the State of Missouri, who on September 7, 1933, was author- 
ized by that state court to enter a purchase agreement with the General American 
Life Insurance Company; that on October 7, 1933, upon petition of O'Malley, the 
Circuit Court of St. Louis had dissolved the corporate entity of appellant while 
this decision was held under advisement by Judge FitzHenry. 

After a hearing on this motion for judgment nunc pro tunc, the court over- 
ruled it on December 13, 1935, and at the same time, upon the suggestion of appel- 
lant’s prior dissolution, abated this action without prejudice to the parties. Sub- 
sequently, on December 23, 1935, the District Court, on motion of appellee, set 
aside the order of abatement, and on February 28, 1936, entered judgment for 
appellee upon the findings of fact and conclusions of law filed by Judge FitzHenry 
on July 5, 1934. The appeal is prosecuted in the name of appellant by O’Malley, as 
Superintendent of the Insurance Department of the State of Missouri, in charge of 
its affairs, and as Statutory Liquidator and Successor thereof. 


Appellant first contends that the District Court erred in sustaining general 
demurrers to its amended second, third and fourth pleas, and to its sixth and 
seventh pleas. It urges that default existed at the time the policy was surrendered, 
because the premium was then due and unpaid, and that the bank, under the assign- 
ment and the terms of the policy, had a right to receive the cash surrender value 
when insured failed to pay the premium when due, notwithstanding the days of 
grace had not expired. In support of its contention, appellant relies upon Lipman 
v. Equitable Life Assurance Society of the United States (C.C.A.) 58 F.(2d) 15. 


instruments were, on the.date of their execution, forwarded to * * * (appellant) at its offices 
in St. Louis, Missouri. 

“(8) Defendant made an entry upon its books several days later that the said policy was 
aomeneere but did not give any notice to the assignee or to the insured that it had taken 
such action. 

“(9) October 6, 1930, at 6:30 P. M. defendant deposited in the United States Mail, in the 
City of St. Louis, Missouri, its check for $244, in favor of the assignee in payment of the cash 
ye value of the policy. This check did not reach the assignee until October 7, 1930, at 
9 

“(10) The assignee delivered the policy of insurance to defendant and demanded the net 
cash surrender value thereof upon alleged verbal instructions given to the assignee about two 
and half years prior to the attempted surrender, by the insured, in which the insured said to 
George W. Meyer, then president of said assignee bank, ‘That he could cash the policy in for 
oy Sarvemter value and pay his note to the bank, that he did not want the premiums to eat the 
policy up.’ 

“(11) At the time of the oral authorization to surrender, the cash surrender value was 
approximately $700, and the note which the insured had given the assignee bank was a little 
over $300. 

“(12) The alleged surrender of said policy of insurance was attempted by said assignee bank 
without any notice to the insured or beneficiary that said policy would be surrendered by the 
assignee bank at the time and in the manner alleged surrender was made. 

“(13) The evidence fails to show the return of the insured’s note by (appellant) upon 
the aoene surrender of said policy to either the assignee, the insured, or the beneficiary, the 
Plaintiff herein. 

“(14) On October 6, 1930, at 2:30 P. M., the insured was killed by a falling scaffold sur- 
rounding a steel tank at the refinery of the Standard Oil Company at Wood River, Illinois. 

“The Court holds: 

“(1) That the execution of the contract, its assumption by defendant, and delivery to the 
insured, are established. 

“(2) An oral authority to the assignee of life insurance policy to surrender and get the 
cash surrender value is void unless acted upon within a reasonable time within which to act 
upon such authority. 

“(3) Where a pledgee, who holds a life insurance policy as collateral security for a 
promissory note, desires to realize upon the collateral before disposing of the insurance policy 
he must make demand for the debt, or serve notice upon the pledgor of his intention to enforce 
a realization upon the collateral. 

“(4) The plaintiff is entitled to recover from the defendant. the sum of $10,000 with interest 
at 5% per annum from the date of the commencement of this suit. 

“[Signed] Louis FitzHenry, J. 

“Indorsed: Filed July 5, 1934. S. T. Burnett, Clerk.” 


** * 
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There the insured, during the grace period, exercised her option to take the cash 
surrender value of her policy. The policy and insured’s written request for sur- 
render were received by the company on the same day and just before the insured’s 
death. Her representative refused to accept the company’s check for the cash 
surrender value, on the ground that the grace period had not expired and she had 
no right to surrender the policy until the expiration of the grace period, and that 
it was not in default until that time. In a suit on the policy, the court held that 
the rights of the parties became fixed when the insured exercised her option during 
the grace period, since there was a meeting of minds when the insured accepted 
the continuing offer evidenced by the option in the policy, and that further action 
by the company was unnecessary. These facts are not analogous to those presented 
to us. There the insured surrendered the policy with a written request for its 
surrender value; here the attempted surrender was made by the bank as assignee. 
Before appellant can bring itself within the purview of the Lipman Case it must 
show that the surrender of the policy by the assignee was authorized by the insured. 
lo do so, it relies upon the assignment. That instrument was given as collateral 
security tor a note executed by the insured and beneficiary contemporaneously 
therewith. The note was renewed more than once, and perhaps increased in 
amount, but the assignment was continuously held as collateral for the debt. The 
original note and the renewals each provided that the holder might sell any or all 
collateral at public or private sale for cash or on credit. ; 

{1-5] This record fairly discloses that the contract of insurance was made, 
and the death of insured occurred in Illinois. Those facts subjected the parties 
to the pertinent statutory provisions and the judicial pronouncements of that state 
with respect to the policy and its assignability. John Hancock Mutual Life Ins. 
Co. vy. Yates, 299 U.S. 178, 57 S.Ct. 129, 81 L.Ed——. Appellant urges that the 
written assignment conveyed the legal title of the policy to the assignee, and that 
it, as the holder of the legal title, could exercise any of the options contained in 
in the policy when they became available. However, an insurance policy is not 
negotiable either by the common law or the statute of Illinois, so as to vest the 
legal title in the assignee. Mutual Life Ins. Co. v. Allen, 212 Ill. 134, 72 N.E. 200; 
Benes v. Bankers’ Life Ins. Co., 282 Ill. 236, 118 N.E. 443; Hoffman v. New York 
Life Ins. Co., 230 IlLApp. It is but a chose in action, and is governed by the 
same principles applicable to choses in action in general. It is assignable in equity 
only, United States Life Ins. Co. v. Ludwig, 103 Ill. 305. This being true, the 
assignee had no authority to -surrender the policy without the consent of the 
insured. Weatherbee v. New York Life Ins. Co., 182 Mass. 342, 343, 65 N.E. 383; 
Manton v. Robinson (R.I.) 37 A. 8; Toplitz v. Bauer, 161 N.Y. 325, 55 N.E. 1059; 
Barrett v. Northwestern Mutual Life Ins. Co., 99 Iowa 637, 68 N. W. 906. Hence, 
we think the court did not err in sustaining the demurrers to appellant’s second, 
third and fourth amended pleas and to the sixth special plea. Other reasons are 
urged in support of this ruling, but we do not deem it necessary to discuss them. 

|6, 7] We think the court erred in sustaining the demurrer to the seventh spe- 
cial plea which avers that the surrender was made with the knowledge and consent 
and at the request of the insured. However, all of appellant’s evidence in support 
of these averments was admitted and considered, and the court made special find- 
ings of fact upon which it rendered its conclusions of law, and under those cir- 
cumstances we think the error was not such as to warrant reversal. It is true that 
appellant contends that the court made no special findings or conclusions of law, 
which we do not concede. On the other hand appellee insists that appellant made 
no objections to the findings and saved no exceptions to the conclusions. On 
account of these opposing contentions we have devoted special attention to the 
demurrers. There was great delay in the progress of this case, and it is not sur- 
prising that there are a great many irregularities in the record. This was no doubt 
due in part to the illness and death of Judge FitzHenry. We have no doubt, as 
hereinafter stated, that the findings of fact and conclusions of law were properly 
filed and entered of record, but we are fearful lest appellant may not have had 
sufficient opportunity to enter its objections and exceptions thereto. For this rea- 
son we have treated all of its objections and exceptions which it now urges as 1! 
they were made at the proper time. 

“The same questions raised by the demurrers to the pleas were also presented 
on the merits. They are whether the acts of the bank with respect to the sur- 
render of the policy were authorized; whether the acts of appellant were author- 
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ized with respect to the cancellation of the policy and the payment to the bank 
of the cash surrender value; and whether the acts of the insured and the bene- 
ficiary were sufficient to constitute an abandonment of the policy, or to estop 
them or their representatives from denying its surrender and cancellation. 


[8, 9] For reasons heretofore stated, we are convinced that the assignment and 
transfer of the policy did not authorize the bank to surrender it. However, aside 
from the assignment and transfer, appellant contends that the insured, in May, 1928, 
orally authorized the bank to surrender the policy and receive the amount of its 
note with interest. That is true, and insured then stated that he wanted it done 
in order to keep the premiums from consuming the policy, which at that time had 
a cash surrender value of about $700. These facts would have been admissible 
under the seventh special plea, and they were admitted in evidence. For some rea- 
son unsatisfactorily explained, the bank failed to exercise such authority until Sep- 
tember 28, 1930, after the premiums had consumed all but $244 of the cash surren- 
der value, and the insured’s indebtedness, with interest, had increased to about $400. 
On that date the bank, as assignee, without the insured’s knowledge, executed a 
written release together with a bond indemnifying appellant from loss by reason 
of the payment to the bank of the cash surrender value. 

Several days later, appellant made an entry on its books to the effect that the 
policy was surrendered, but gave no notice of that fact either to the assignee or 
the insured. Subsequently, on October 6, 1930, a few hours after insured’s death, 
appellant, not knowing of insured’s death, mailed its check for $244 to the bank, 
and it was received by the bank the next morning. Under these circumstances, we 
think the bank failed to act upon the oral authority within a reasonable time and 
thereby wait ed any right it might have had to surrender the policy, without further 
authority from the insured. The mere fact that the pledgee was unable to find 
the assured in order to make a demand did not entitle it to dispose of the pledge 
without a demand. In that case, disposition should be authorized and sanctioned 
by judicial proceedings. Rozet v. McClellan, 48 Ill. 345, 95 Am.Dec. 551; Indiana 
& Ill. R. Co. v. McKernan, 24 Ind. 62; State National Bank v. Syndicate Co. of 
Eureka Springs (C.C.) 178 F. 359. . 

{10, 11] For the same reasons and others, we think appellant had no authority 
to cancel the policy and pay the cash surrender value to the bank. It is quite evi- 
dent that it doubted its authority for so doing, because it required of the bank an 
indemnifying bond. The policy provided for the advancement of premiums by 
appellant from the dividends and loan values upon the insured’s application in 
writing. That he had complied with this provision to the satisfaction of appellant 
is established by the fact that the premiums for 1928 and 1929 had thus been paid. 
and it was contemplated that the one for 1930 should be paid in the same manner 
by appellant at the expiration of the days of grace, and there was sufficient of the 
insured’s money in appellant’s hands to pay it. Under these circumstances, it can- 
not be said that the premium for 1930 was in default to the extent of authorizing 
cancellation, or that there was any cash surrender value immediately available to 
the hank on its mere equitable title to the policy. Benes v. Bankers’ Life Ins. Co., 
supra; United States Life Ins. Co. v. Ross, 159 Ill. 476, 42 N.E. 859; Protection 
Life Ins. Co. v. Palmer, 81 Ill. 88; Hanson vy. Northwestern Mutual Life Ins. Co., 
229 Ill.App. 15. Furthermore, appellant could not retain the premium note which 
it continued to hold, and at the same time take the benefit of a cancellation of the 
policy. Koehler v, Pheenix Mutual Life Ins. Co., 4 Ky.Law Rep. 903; Johnson v. 
Southern Mutual Life Ins. Co., 79 Ky. 403. 


\ppellant’s contentions that assured was estopped by his conduct to deny sur- 
render and cancellation of the policy, or that he had abandoned it, we think are 
without merit. 

[12] We are further convinced that the court did not err in setting aside the 
order of abatement which it had formerly entered because of appellant’s dissolution 
by a state court. A suit against a corporation does not abate if there is a local 
policy expressed by statute or decision, that the corporation, although dissolved, 
shall continue for a given period for the purpose of winding up its affairs. Clark 
v. Willard, 203 U.S. 112, 54 S.Ct. 615, 78 L.Ed. 1160; Life Ass’n of America vy. 
Fassett, 102 Ill. 315; In re Wolf Mfg. Industries (C.C.A.) 56 F.(2d) 64. 

_ [13] Appellant further contends that the special findings of fact and conclu- 
sions of law were not rightfully and legally filed and entered of record by Judge 
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FitzHenry. The recitations of the record do not support this contention. That 
Judge Briggle had authority to enter a judgment upon them, we think there can be 
no doubt. 28 U.S.C.A. § 776; Life & Fire Ins. Co. of N. Y. v. Wilson, 8 Pet. 291, 
8 L.Ed. 949; United States v. Meldrum (D.C.) 146 F. 390; Meldrum v. United 
States (C.C.A.) 151 F. 177, 10 Ann.Cas. 324. 

[14] We think the court erred in its conclusion as to the amount due on the 
policy. This was fixed at the full amount of the policy, with interest thereon from 
the date of the commencement of the suit. However, it appears from the record 
that there was due from the insured to the insurer on September 30, 1930, the date 
of the attempted surrender, the sum of $711.75, including loans and interest thereon, 
In addition, since we hold that the surrender was ineffectual, there became due on 
September 28, 1930, the annual premium on the policy, amounting to $184.10 for 
which credit should be given to the insurer. Further, although the surrender was 
ineffectual, the payment of the $244 surrender value to the assignee reduced the 
amount of the indebtedness of the insured, to cover which the policy had been as- 
signed by the insured and the beneficiary as collateral security. We therefore 
hold that appellant is entitled to a credit for this amount also. Judgment should 
therefore have been entered for $10,000, less $1,139.85, with interest at the rate of 
5% per annum from the date of commencement of the suit. If within thirty days 
from this date, appellee shall have filed in this court her remittitur of all in excess 
of that amount, excepting costs, the judgment will be affirmed, otherwise it will 
be reversed. The costs of this appeal are adjudged against appellant, providing 
the remittitur is filed. 


MUTUAL LIFE INS. CO OF NEW YORK v. CUNNINGHAM et al. No. 10428. 
Circuit Court of Appeals, Eighth Circuit. Feb. 1, 1937. 
87 Federal Reporter (2d) 842. 
8 MEDICAL EXAMINATION. 

Under Iowa statute, certificate of health issued to insured by medical exam- 
iner estopped insurer from thereafter asserting that insured was not in good 
health as required by policy at time of delivery of policy, in absence of showing 
that insured procured certificate by fraud, and hence insurer could not obtain can- 
cellation of policy after insured’s death on ground that insured was not in good 
health at time of delivery of policy (Code Iowa 1931, § 8770). 

(For other cases, see Insurance, Dec. Dig. § 373[2].) 


Appeal from the District Court of the United States for the Northern District 
of Iowa; Charles A. Dewey, Judge. 

Bill in equity by the Mutual Life Insurance Company of New York against 
Thomas H. Cunningham and another. From a decree of dismissal, the Mutual Life 
Insurance Company of New York appeals. 

Affirmed. 

A. H. Sargent, of Cedar Rapids, Iowa (Frederick L. Allen, of New York City, 
and Deacon, Sargent & Spangler, of Cedar Rapids, Iowa, on the brief) for 
appellant. 

Pressey H. Frank, of Waterloo, Iowa (Longley & Frank and Ralph William 
Travis, all of Waterloo, Iowa, on the brief), for appellees. 

Before Stone, Sanborn, and Van Valkenburgh, Circuit Judges. 

Stone, Circuit Judge. 

This is a bill in equity by appellant brought against the beneficiaries after the 
death of the insured to cancel a policy upon the life of Thomas F. Cunningham. 
After a hearing upon the merits a decree was entered dismissing the complaint, 
from which decree the Insurance Company brings this appeal. The basis of the 
complaint is the violation of a provision in the application for the policy, which 
application is made part of the policy, providing that the proposed policy shall not 
take effect “unless and until delivered to and received by the Insured, the Bene- 
ficiary or by the person who herein agrees to pay the premiums, during the Insured’s 
continuance in good health and unless and until the first premium shall have been 
paid during the Insured’s continuance in good health; except in case a conditional 
receipt shall have been issued as hereinafter provided.” The contentions of the 
company in its complaint were that the insured was not in good health at the time 
of the delivery of the policy or the payment of the premium and that the premium 
was not paid. 
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Appellant presents here several matters. We discuss only such as are necessary 


to decision here. 
I. Equitable Jurisdiction. 

The first of these has to do with the jurisdiction of the court as a court of 
equity. Appellees are not challenging here the jurisdiction of the court (as a court 
in equity) which entered this decree in their favor. They have not appealed and 
make no contention here. We might pass by the point but, since appellant suggests 
it, we notice it to set at rest an erroneous contention made by appellant in connec- 
tion therewith. The facts in connection with this issue are that the insured died 
December 10, 1932; that on February 6, 1933, the beneficiaries received from the 
company a letter denying liability; that on February 23, 1933, the company filed 
this suit in the proper United States Court and upon the same date the beneficiaries 
served notice of the commencement of an action upon the policy in the state court; 
that the policy contained a clause making it incontestable after two years from its 
date of issue (March 25, 1932), except for nonpayment of premium. A motion was 
filed by complainant to stay the action upon the policy in the state court and an 
answer, in the nature of a motion to dismiss, was filed by the defendants to dismiss 
this bill for want of equity in that an adequate legal remedy existed for the com- 
plainant to defend in the action upon the policy. The court sustained the motion 
to stay and stated “such ruling disposes of the issue raised by the answer of the 
defendants in this equity cause.” Amended answers were filed containing, among 
other things, the substance of the above answer. 

The appellant contends that this matter of jurisdiction is foreclosed by the 
failure of the beneficiaries to appeal and relies upon the case of Peoria & Pekin 
Union Ry. Co. v. United States et al., 263 U.S. 528, 44 S.Ct. 194, 68 L.Ed. 427. At 
pages 535 and 536 of 263 U.S., 44 S. Ct. 194, 196, 197, 68 L.Ed. 427, the court 
discusses the contention of the United States (one of the appellees) that the decree 
therein denying a temporary injunction should have been affirmed because the action 
was brought in the wrong District Court. The court there determines that this was 
a matter of venue which could be waived and that the United States, although it 
had made the objection below, had lost its right to insist thereon through failure 
to bring a cross-appeal. 

{1, 2] It is true that the question of whether a suit is cognizable in law or in 
equity is not strictly a question of jurisdiction in the sense of the power of a fed- 
eral court to act (Di Giovanni et al. v. Camden Fire Ins. Ass’n, 296 U.S. 64, 69, 
56 S.Ct. 1, 3, 80 L.Ed. 47; Pennsylvania v. Williams, 294 U.S. 176, 181, 55 S.Ct. 380, 
383, 79 L.Ed. 841, 96 A.L.R. 1166) and that such may be waived by the parties 
(above cases and others). However, the rule seems to be that jurisdiction in equity 
as opposed to law cannot be imposed upon the courts even by consent of the parties 
so as to prevent either the trial or the appellate courts from raising the question 
and taking such action as seems proper to promote justice (Pennsylvania v. 
Williams, 294 U.S. 176, 181, 55 S.Ct. 380, 383, 79 L.Ed. 841, 96 A.L.R. 1166; Mat- 
thews v. Rodgers, 284 U.S. 521, 524, 52 S.Ct. 217, 219, 76 L.Ed. 447; Twist v. Prairie 
Oil & Gas Co., 274 U.S. 684, 690, 47 S.Ct. 755, 757, 71 L.Ed. 1297; Duignan v. 
United States et al., 274 U.S. 195, 199, 47 S.Ct. 566, 567, 568, 71 L.Ed. 996; Singer 
Sewing Machine Co. v. Benedict, 229 U.S. 481, 484, 33 S.Ct. 942, 57 L.Ed. 1288; 
Southern Pac. R. Co. v. United States, 200 U.S. 341, 349, 26 S.Ct. 296, 50 L.Ed. 
507; City of Detroit v. Detroit Citizens’ St. Ry. Co., 184 U.S. 368, 381, 22 S.Ct. 410, 
46 L.Ed. 592; Allen v. Pullman’s Palace Car Co., 139 U.S. 658, 662, 11 S.Ct. 682, 
35 L.Ed. 303)—the Twist Case probably has the fullest exposition of this choice of 
- trial and appellate courts to notice or ignore the question of equitable jurisdic- 
ion. 

_ [3-5] From the above authorities it results that this court is not precluded from 
noticing and determining this matter of jurisdiction simply because appellees have 
not appealed from the decree sustaining the jurisdiction in equity, but that in such 
determination jt has a choice of action in treating the matter as waived or not 
as may seem to comport with justice in view of the situation. The appellees would 
be entitled to have the case remanded with instruction for proper order of sus- 
pension until determination of the action at law if any prejudice could be shown if 
this were not done. Di Giovanni v. Camden Fire Ins. Ass’n, 296 U.S. 64, 56 S.Ct. 
1, 80 L.Ed. 47; Enelow v. New York Life Ins. Co., 293 U. S. 379, 384, 385, 55 S.Ct. 
310, 312, 79 L.Ed. 440: Adamos v. New York Life Ins. Co., 293 U.S. 386, 55 S.Ct. 
315, 79 L.Ed. 444. For proper procedure see Rohrback v. Mutual Life Ins. Co. 
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of New York, 82 F.(2d) 291, 293 (C. C. A. 8). However, it seems to us they 
cannot be prejudiced by leaving the jurisdiction here undisturbed, since the facts 
found by the court are sustained by the evidence and those facts are as favorable 
as could be found for appellees by a jury—leaving the matter here a question of 
law. 

II. Iowa Statute. 


The controlling question on the merits is the effect of an Iowa statute. That 
statute provides that “In any case where the medical examiner * * * shall issue 
a certificate of health * * * the company * * * shall be thereby estopped from 
setting up in defense of the action on such policy or certificate that the assured 
was not in the condition of health required by the policy at the time of the issuance 
or delivery thereof, unless the same was procured by or through the fraud or 
deceit of the assured” (section 8770, Code of Iowa 1931). 


The facts as found by the trial court and as sustained by the evidence are that 
there was no actual fraud or deceit on the part of the assured in securing this policy; 
that the medical examiner of the company had examined and certified the insured 
as a fit subject for insurance; that there was no change in the health of the assured 
between the time of the examination and the delivery of the policy, and that the 
health of the insured was in a precarious condition at both of the above times, 
although he was ignorant of that fact. Thus it is clear that the facts necessary to 
make the statute applicable here are present. 


However, appellant contends that this statute is not controlling because it is 
either a pure remedial right or is a limitation of equitable jurisdiction, and that in 
either case it is not binding upon a federal court acting in equity as here. While 
conceding that if the statute is to be regarded in either of the above lights it is 
not binding, appellees contend that it cannot be so regarded, but that it is a part 
of the contract of insurance affecting the substantive rights of the parties. 

The statute has been construed by the Supreme Court of the state to relate to 
the remedy. Nelson v. Nederland Life Ins. Co., 110 Iowa 600, 81 N.W. 807; and see 
citations of the Nelson Case in Baldwin v. Supreme Tribe of Ben Hur, 203 Iowa 
198, 212 N.W. 562, 563; Dixon v. Northwestern National Life Ins. Co., 189 Iowa 
1268, 179 N.W. 885, 889; Rauen v. Prudential Ins. Co., 129 Iowa 725, 730, 106 N.W. 
198, 200; 32 C.J. p. 977, note 44. While the above decisions have so defined the 
statute, yet in the later case of Mickel v. Mutual Life Ins. Co., 204 Iowa 1266, 1271, 
213 N.W. 765, 768, after discussing the Iowa cases construing this statute, the 
court says: 

“An insurance company may not contract with an applicant for insurance in 
disregard of such enactment and bind him thereto. 

“The provisions of the application relied upon as a defense in this case are not, 
per se, invalid, under section 8770 of the Code of 1924, but, if the statute is appli- 
cable where the illness arose wholly subsequent to the date of the medical examina- 
tion and report of the medical examiner, then they cease to be effective immediately 
upon the delivery of the policy and the acceptance thereof by the insured. It fol- 
lows from what we have already said that an insurance company has a right to con- 
tract with an applicant that the policy shall not go into effect until delivery thereof 
to such applicant while he is in good health, but such provision is for the sole benefit 
of the insurer and gives to it the option to refuse to deliver the policy to the appli- 
cant, if he is not at the time in good health. In other words, the insurer has the 
option of withholding the policy, in which event it would not go into effect, or of 
delivering it to the insured. If it accepts the latter alternative, the policy goes into 
effect at once, and the bar of the statute precludes the insurer from setting up the 
contract as a defense in an action thereon.” 

[6] There is a seeming conflict between the Nelson Case (including the above 
citations thereof) and the later Mickel Case as to whether this statute goes merely 
to the remedy, as held in the Nelson Case, or is a rule of substantive law passing 
into the contract, as held in the Mickle Case. If this conflict exists, we must accept 
the rule of the Mickle Case as being the latest pronouncement of the Supreme Court 
of the state. If this is the situation, the statutory provision becomes a part of the 
contract in the sense that the contract is governed thereby and United States 
courts acting in equity will enforce it. John Hancock Mut. Life Ins. Co. v. Yates, 
57 S.Ct. 129, 81 L.Ed. ——, decided December 7, 1936; Mason v. United States, 
260 U.S. 545, 557-559, 43 S.Ct. 200, 203, 204, 67 L.Ed. 396; Missouri, etc., Trust Co. 
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y. Krumseig, 172 U.S. 351, 358, 19 S.Ct. 179, 43 L. Ed. 474; Brine v. Hartford Fire 
Ins. Co., 96 U.S. 627, 633, 24 L.Ed. 858. 

[7, 8] However, the above conflict may be more seeming than real when we give 
regard to the method and effect of the statute. The statute declares an “estoppel” 
in a certain fact situation. This estoppel is positive and not rebuttable. When the 
fact situation exists (as here), the statute exerts its full force and the provisions 
in the contract relating to innocent false statements in the application for insur- 
ance lose all influence whatever may be the fact as to the truth or falsity of such 
statements. Thus the effect of the statute is, in a practical sense, to change the con- 
tract while the method of bringing about that effect is through estoppel which is 
often regarded as remedial. This is that character of estoppel which is really “a 
rule of substantive law masquerading as a rule of evidence.” The Carso, 53 F.(2d) 
374, 378 (C.C.A. 2), and see Mutual Life Ins. Co. v. Corey, 135 N.Y. 326, 31 N.E. 
1095, and 21 C.J. 1060. Where a statute is of this character it does not limit the 
equitable jurisdiction of the United States courts and will be recognized and 
enforced in such courts. New York Life Ins. Co. v. Simons, 60 F.(2d) 30, 32 
(C.C.A. 1), certiorari denied 287 U.S. 648, 53 S.Ct. 93, 77 L.Ed. 560. Statutes of 
this character have been repeatedly held valid and have been forced in law actions. 
Northwestern National Life Ins. Co. v. Riggs, 203 U.S. 243, 27 S.Ct. 126, 51 L.Ed. 
168, 7 Ann.Cas. 1104; John Hancock Mutual Life Ins. Co. v. Warren, 181 U.S. 73, 
21 S.Ct. 535, 45 L.Ed. 55; Orient Ins. Co. v. Daggs, 172 U.S. 557, 565, 566, 19 S.Ct. 
281, 43 L.Ed. 552; Jones v. Brim, 165 U.S. 180, 183, 17 S.Ct. 282, 41 L.Ed. 677. Thus 
under either view of the above Iowa decisions, the statute is enforceable in this 
action in equity. 

Appellant relies much upon Hesselberg v. A&tna Life Ins. Co., 75 F.(2d) 490, a 
decision of this court. This reliance is based upon an expression in that opinion 
as follows: “ * * * nor do state laws ‘ordinarily constitute a rule of decision 
binding on federal courts of equity’” 75 F.(2d) 490, at page 493. That was a case 
where an action to cancel a policy had been brought during the life of the insured. 
The decision dealt with the applicability, in an action for cancellation brought during 
the life of insured, of a Missouri statute (Mo.St.Ann. § 5732, p. 4373) to the effect 
that no representation made in an application procuring the policy should be deemed 
material or render the policy void unless the misrepresentation actually contributed 
to the loss. That decision was based upon a Missouri decision (Schuermann v. 
Union Central Life Ins. Co., 165 Mo. 641, 65 S.W. 723) which held that the 
statute had no application in a situation before loss. The question now before 
us was not present in the Hesselberg Case. An examination of the briefs in that 
case shows no such issue. The above-quoted language from the Hesselberg Case 
was not used in connection with any matter related to the issue here and is no 
authority thereon. 

III. Payment of Premium and Actual Fraud. 
_ Appellant presents the issue of nonpayment of premium. The trial court 
found the premium was paid and the evidence supports such finding. 

\ppellant argues that there was actual fraud in failure of insured to disclose the 
condition of his health at the time of receipt of the policy by him. The trial 
court found there was no actual fraud and the evidence sustains the finding. 

The decree is affirmed. 

PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA v. JACOB. No. 10739. 
Circuit Court of Appeals, Eighth Circuit. Feb. 5, 1937. 
; 87 Federal Reporter (2d) 870. 
1. SETTLEMENT. 


_ Mutual mistake of insurer and insured as to probable future duration of 
insured’s disability held not to authorize suit to cancel agreement compromising 
~~ settling claim for disability benefits and canceling disability clause of life 
pohiey 

(For other cases, see Insurance, Dec. Dig. § 579.) 

2. SETTLEMENT. 

Evidence as to mutual mistake regarding whether insured had ameebiasis when 
agreement was executed compromising insured’s claim for disability benefits and 
canceling disability clause of life policy held insufficient to justify cancellation of 
compromise and cancellation agreement. 

(For other cases, see Insurance, Dec. Dig. § 579.) 
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Appeal from the District Court of the United States for the Eastern District of 
Arkansas; John E. Martineau, Judge. 

Suit by Leonora C. Jacob against the Pacific Mutual Life Insurance Company 
of California. The cause was commenced in the state district court and was duly 
removed to the federal court. From an adverse judgment, defendant appeals. 

Judgment reversed, and new trial granted. 

Larry B. Creson, of Memphis, Tenn. (Sivley, Evans & Evans, Marion G. Evans, 
and Thomas A. Evans, all of Memphis, Tenn., and A. B. Shafer, of West Mem- 
phis, Ark., on the brief), for appellant. 

Jesse B. Daggett, of Marianna, Ark. (Charles T. Coleman and Walter G. Rid- 
dick, both of Little Rock, Ark., and Charles E. Daggett, of Marianna, Ark., on the 
brief), for appellee. 

Before Sanborn, Woodrough, and Booth, Circuit Judges. 

BoorH, Circuit Judge. 

This is a suit in equity by Leonora C. Jacob to rescind, set aside, and cancel an 
agreement alleged to have been made between her and defendant insurance com- 

any, dated January 24, 1934, which purported to compromise and settle her claim 
or disability benefits and to cancel the disability clause of her policy with defend- 
ant company. 

The cause was commenced in the state district court and was duly removed to 
the federal court. 

The cancellation agreement was made by plaintiff with Mr. Olander, an agent 
for defendant. It reads as follows: 

“Received Twelve Hundred Fifty and no/100 ($1250.00) Dollars from The 
Pacific Mutual Life Insurance Company of California for the following purposes: 

“First—In full payment, satisfaction, discharge, compromise and release of any 
and all claims myself, my heirs, executors, administrators or assigns may now have 
or may hereafter have against said Company on account of Permanent Total Dis- 
ability Benefits under its Policy No. 649961 whether the result be fatal or other- 
wise. 

“Second—It is particularly agreed and understood that in consideration of this 
settlement and at my request the Permanent Total Disability Benefit of said Policy 
No. is hereby cancelled and entirely eliminated from said Policy as of this date, 
and that premiums hereafter becoming due under the Policy will be reduced by 
$17.70 per annum. 

“T have read the above release and fully understand the same. 

“Witness my hand at Memphis, State of Tennessee, this 24 day of January, 1933 
[1934]. 

“Leonora C. Jacob [Seal] 
“Claimant. 
“Martha Bancroft 
“Witness 
“Roy E. Olander.” 


It was alleged in the complaint that this cancellation agreement was brought 
about by misrepresentation and fraud; but during the course of the trial all allega- 
tions of fraud were withdrawn and mutual mistake alone was made the ground for 
demanding the relief prayed in the complaint. : 

The evidence shows that it was the belief of plaintiff, and of the defendant's 
agent, and of the doctors who had attended and were attending plaintiff, that her 
disability would not extend beyond February 1, 1934; but it appears that they were 
all mistaken in this belief. 

The plaintiff testified in her own behalf that the insurance company issued the 
policy on April 4, 1927, and that it has been in force ever since: that it would be 
hard for her to say when her disability commenced, but she thinks that she made 
application for disability in November of 1931: that she has been treated since 1931 
by Drs. W. C. Brewer, L. C. Sanders, John L. Jelks, and W. L. Stallworth; also by 
Dr. Eugene Johnson and by Dr. Blassingame; that she commenced treating with 
Dr. Jelks in October or November, 1933; that Dr. Sanders, who commenced treating 
her in the latter part of 1933, told her and her mother and sister that she would be 
able to go to work by February, 1934; that she acted on this opinion of Dr. Sanders 
in making the settlement with Mr. Olander in January, 1934. 

Dr. Jelks testified that he treated plaintiff from November 15, 1933, to February 
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3, 1936, and that she had amebiasis; “that Mrs. Jacobs has been desultory in her 
treatments and that is one reason she is not well.” 

Mr. Olander testified that he represented the insurance company in making the 
cancellation agreement with her in January, 1934; that he had no way of knowing 
when Mrs. Jacob would be well except from the statements made by Dr. Sanders; 
that in talking with Mrs. Jacob he found that she also believed the statements made 
by Dr. Sanders. 

Dr. Sanders testified that he treated Mrs. Jacob from December, 1933, until 
June, 1934. He made a report of the case, and this was sent to the insurance com- 
pany, togther with a statement by Mrs. Jacob; that in his report he stated that tue 
disability of Mrs. Jacob was ‘caused by amecebiasis, among other things, and that 
she would probably be disabled until February 1, 1934, by which time she should 
improve sufficiently to begin work. This report was dated January 15, 1934. He 
also testified that he had stated Mrs. Jacob’s condition would not be permanent, and 
that was his impression: that he never told any representative of the insurance 
company anything different from what appears on his report; that Mrs. Jacob did 
not follow his recommendations as to treatment: that he has had many cases of 
chronic amcebiasis and none has resulted in permanent disability. 

Dr. Stallworth testified that he treated plaintiff from June, 1933, until December, 
1933. He also made a report in which he stated that her disease was chronic 
amehiasis. This report was dated January 5, 1934. Dr. Stallworth further testi- 
fied that at the time of the report Mrs. Jacob was not permanently disabled, and 
that the disease from which she suffered was not considered incurable. He further 
testified that Mrs. Tacob followed recommendations as to her treatment very poorly. 

The trial court made findings in favor of plaintiff and set aside the cancellation 
agreement. 5 

The present apneal was taken by the insurance company from the judgment in 
favor of the plaintiff. 

The appellant takes the position that such a mistake as is disclosed by the 
testimony is not a mistake of fact, but at most only a mistake of opinion or con- 
jecture; and that an honest mistaken belief held by the parties as to the duration, 
as distinguished from the character, of the disability, is not a mutual mistake of 
fact which will be ground for cancellation. Appellant cites and relies upen the 
following, among other, authorities: Bispham’s Principles of Equity (10th Ed.) p. 
323; Chicago & N. W. Ry. Co. v. Wilcox, 116 F. 913 (C.C.A.8): Fornaro v. 
Minneapolis Street Ry. Co., 182 Minn. 262, 234 N.W. 300. 

Appellant also contends that the disability complained of by plaintiff was not 
necessarily of a permanent character, and that the same could be cured if the plain- 
tiff would follow the directions of her doctors. 


It is not easy to state with certainty the position of the appellee. It is claimed 
by appellant that appellee has shifted positions several times during the litigation. 
In the original complaint the position was that false statements were knowingly 
made bv Olander, the agent of defendant, as to plaintiff’s condition, and that these 
= relied upon by plaintiff, and in reliance thereon the cancellation agreement was 
made 
_ _ By the amendment to the complaint, deception and false representations know- 
ingly made were abandoned, and stress was laid upon the belief honestly believed by 
all parties that plaintiff would be well by February 1, 1934. The following allega- 
tions appear: 

_ “Plaintiff alleges that Dr. L. C. Sanders * * * advised the plaintiff and the 
defendant that the plaintiff was not totally and permanently disabled, within the 
meaning of the policy sued on, and that she would be well, and able to perform her 
ordinary duties and work, by February 1, 1934. In the conference between the 
plaintiff and Mr. Olander on January 24, 1934, Mr. Olander stated to the plaintiff 
that the doctors who had treated her, which included Dr. L. C. Sanders, said that 
the plaintiff was not totally and permanently disabled, within the meaning of the 
Policy. * * * The plaintiff believed the representation made by Mr. Olander as to 
what the doctors had said about her then condition, and believed the statement of 
the doctors that she would be well by February 1, 1934, and in reliance on such 
Statements she executed the cancellation of the disability clause. * * * And she 
further alleges that the agreement to cancel the disability clause was based on the 
mutual mistake of both the plaintiff and the defendant that the plaintiff was not 
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totally and permanently disabled within the meaning of the policy at that time, and 
that she would be well and able to perform her ordinary duties, by February 1, 
1934,” 

On the trial, Mr. Coleman, counsel for plaintiff, stated as follows: 

“It is not material at all whether she was disabled in January; it is immaterial 
in this suit, which is to set aside the release because procured by misrepresentation 
of facts, merely that she would be well by the first of February and able to work at 
that time. It was a mutual mistake; she believed Dr. Sanders, and Dr. Sanders 
believed it; and it was based on that mutual mistake. I will agree that they were 
acting in good faith. Dr. Sanders gave his written report she would be well by 
February Ist, and on that representation she was relying when she agreed to the 
cancellation of this clause. * * * The mistake we are relying on here is that the doc- 
tor believed and represented she would be well and able to work by February Ist and 
she relied on the representation, * * * 

“We concede all the parties relied on information, but the information was 
wrong; it turned out to be absolutely wrong; she did not get well by February 
lst and two years have elapsed and she is still in this condition. Everybody makes 
mistakes; let us say it is an honest mistake superinduced by her own doctor and 
they are all acting on it. * * * 

“IT don’t say that she was totally and permanently disabled on January 24, 1934, 
or that she is now, we don’t know. From our standpoint, this lawsuit doesn’t turn 
on that. That will only be material when she sues to recover, if she does, the 
installments. But regardless of whether permanently or not permanently and totally 
or not total, she has this valuable clause and it was cancelled as a result of a mutual 
mistake on the part of everybody; that mistake was that she would a well 
woman by February Ist or less than 30 days, and it turned out she was not well 
then. * * * ” 

On the present appeal, counsel for plaintiff allege in their brief: “Plaintiff does 
not seek to set aside the cancellation of the disability clause on the ground that Dr. 
Sanders said she would be able to go to work on February Ist, and that this turned 
out to be untrue. That is not the mistake on which she relied. The mistake was that 
she did not have amebiasis on January 15, 1934, but was only weak and nervous as an 
aftermath of an amebic infection which had been cured. That is the substance and 
effect of Dr. Sander’s report. That is what the plaintiff and Mr. Olander believed 
the report to mean. That was the fact which induced the cancellation. The 
evidence shows, and the defendant will not deny, that the plaintiff had amebiasis on 
January 15, and that was the fact about which both parties were mistaken. It 
was a mistake with reference to an existing fact, and the mistake was caused by 
Dr. Sanders’ report, which both parties accepted and acted on.” 

Placing the best construction possible for plaintiff on the foregoing allegations 
and statements, we think it is safe to conclude that the charge of false representa- 
tions knowingly made has been abandoned: and that the charge of mutual mistake of 
fact remains. This may relate (1) to the belief that plaintiff would be well by 
February 1, 1934; or (2) whether she had ameebiasis on January 24, 1934, when the 
cancellation agreement was made. 

[1] A mutual mistake as to the first cannot be the basis for a suit to set aside 
a contract. It was simply a case of wrong prognosis—a wrong conjecture as to the 
duration of a disease. 

This court is definitely committed to that view. In Chicago & N. W. Ry. Co. 

Wilcox, 116 F. 913, at page 917, this court, speaking through Judge Walter H. 
aie said: “ * * * if the doctor made the statement, and if she believed it. 
these facts would not sustain a cause of action for rescission. It is a mistake as 
to the existence of a past or present fact material to a contract, and that alone, that 
will warrant its rescission on the ground of mistake. Conceding, for the moment, 
that the doctor and the agent told the complainant that there was no doubt that she 
would be well in a year; that she believed this statement: that she relied upon it, and 
that she has never recovered,—still these facts do not establish a mistake of fact 
which will warrant the avoidance of a solemn agreement of settlement. The mis- 
take which they established was a mistake in prophecy, in opinion regarding the hap- 
pan of a future event on the part of the doctor and of the agent, and a mistake in 
belief as to what the future had in store for her on the part of the complainant. 
* * * The future duration and the ultimate effects of the injury were unknown 
and unknowable future events, a mistake concerning which was a mere mistake 0 
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opinion or of belief, and not a mistake of fact. * * * Their mistakes relative to 
the future duration of the disabilities and the future effects of the personal injuries 
that form the subjects of their contracts are mistakes of belief, and not of fact, and 
form no basis for the avoidance of their contracts. Such was the mistake under 
which the complainant labored. It was a mistake in the opinion of the doctor and 
in the belief of his patient with reference to unknowable future events. It was not a 
mistake of a past or of a present fact, and it presents no ground for a rescission of 
this release.” See, also, Fornaro v. Minneapolis Street Ry. Co., supra; Metro- 
politan Life Ins. Co. v. Humphrey, 167 Tenn. 421, 70 S.W.(2d) 361. 

[2] If we take the other alleged mistake, i. e., that on January 24, 1934, plaintiff 
had amoebiasis, the result is the same. There was no mutual mistake nor mistake by 
any one that the plaintiff had this disease in January, 1934, when the cancellation 
agreement was made. Plaintiff testified that she knew it; she had been treated for 
it by Drs. Jelks, Sanders, and Stallworth. She was treated by Dr. Jelks from 
November, 1933, to February, 1936; by Dr. Sanders from December, 1933, to 
June, 1934. On January 15, 1934, Dr. Sanders made a report showing that she had 
amebiasis. Dr. Stallworth treated her from June 10, 1933, to December 14, 1933. 
He made a report January 5, 1934, showing that she had chronic ameebiasis. The 
reports of these doctors were made to the defendant company, so that it knew 
what the reports contained. 

It is to be noted that no one of the three doctors considered the disease pet- 
manent: and two of them stated that plaintiff did not follow their directions for 
treatment. 

We think that the defense of mutual mistake of fact has not been clearly 
established, and that the judgment should be reversed and a new trial granted. 

It is so ordered. 


NATIONAL LIFE & ACCIDENT INS. CO. v. CUMMINGS. 6 Div. 981. 
Court of Appeals of Alabama. Feb. 2, 1937. 

172 Southern Reporter 353. 

1. SOUND HEALTH. ; 

Clause in life policy that insurer assumes no obligation unless on date of 
delivery of policy insured is alive and in sound health is, in legal effect, a “war- 
ranty” under statute (Code 1923, § 8364). 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

3. MATERIALITY. 

False answers in application for insurance, to be available as defense to policy, 
must be shown to have been made with intent to deceive, to relate to matters 
intrinsically material to risk, and to have been relied on by insurer. 

(For other cases, see Insurance, Dec. Dig. § 253.) 

4, MISREPRESENTATION. 

In action on life policy falsity of answer in application, that applicant was not 
then insured by the same company, was waived where home office received pre- 
miums on previous policies held by applicant and kept records of all its policies. 

(For other cases, see Insurance, Dec. Dig. § 377[2].) 

5. MISREPRESENTATION. 

False statement in application for insurance need not be sole inducement to the 
contract nor chief influence inducing insurer to action in order to be available as 
defense in action on policy, if as a contributory influence it operated on mind and 
conduct of insurer to any extent. 

(For other cases, see Insurance, Dec. Dig. § 256[1].) 

6. MATERIALITY. 

Generally, whether a disease or sickness is material to the risk of life insurance 
is jury question (Code 1923, § 8364). 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

7, TUBERCULOSIS. 

Statement in application for life policy that insured does not have disease of 
such known incurability and fatal character as tuberculosis, where false, will void 
policy issued thereunder (Code 1923, § 8364). 

(For other cases, see Insurance, Dec. Dig. § 291[4].) 
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8. WARRANTY, | 

In action on life policy, evidence that insured was free from disease as war- 
ranted by application held insufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


Appeal from Circuit Court, Jefferson County; J. Russell McElroy, Judge. 

_, Action on a policy of life insurance by Willie Cummings against the National 
Life & Accident Insurance Company. From a judgment for plaintiff, defendant 
appeals. 

Reversed and remanded. 

Wm. A. Jacobs, of Birmingham, for appellant. 

Chester Austin, of Birmingham, for appellee. 

SAMForD, Judge. 

The policy sued on was issued by the defendant on the 22d day of September, 
1930, insuring the life of Alfred Cummings and naming as beneficiary thereunder 
Willie Cummings, the plaintiff in this case. In the face of the policy and as a part 
thereof there appears the following condition: “No obligation is assumed by the 
Company prior to the date hereof, nor unless on said date the insured is alive and 
in sound health. Should the proposed insured not be alive or not be in sound 
health on the date hereof any amount paid to the Company as premium hereon 
shall be returned.” 

The proof of death filed with the company by the beneficiary discloses that on 
June 25, 1932, Alfred Cummings, the insured, died of pulmonary tuberculosis, which 
fact was certified by the attending physician whose knowledge extended for twelve 
months prior to the death of the insured. It is testified to and not disputed that in 
the summer of 1929 insured had pulmonary tuberculosis in such advanced state as 
that he had at least one severe hemorrhage from the lungs, and was removed to 
the Baptist Hospital where he underwent treatment for a period of about three 
weeks. After leaving the hospital, he was treated by the same doctor until some 
time in February, 1930. During which time insured was doing some kind of light 
work in the L. & N. Shops. Dr. Nall, who treated insured to February, 1930, tes- 
tified that: “Pulmonary tuberculosis is lung tuberculosis. As general -rule it 
extends over a period of several years, for an indefinite period, and always follows 
a well defined course. It commences with night sweats, then a slight cough. The 
cough increases when the tubercular bacilli goes further into the lungs: you have a 
cavity formation. If a cavity forms, if a patient can be walled off no further 
progress ensues then, but a break down is lable to take place, and whether it ts 
going to be a hasty death or a long drawn out affair depends on how large the 
cavity is and how progressive that particular case may be, but it always follows a 
very definite course and might be for months or might be for ten or even more 
years an active case of tuberculosis, and further that bacilli may be confined dur- 
ing, over that period, even until it breaks the patient down: hence people having < 
stronger constitution may work on a job and die that night.” 

The brother-in-law and sister of the insured at whose house he lived and finally 
died testified to a continuation of the symptoms indicating tuberculosis from the 
time he left the hospital until the end came, and Dr. Macklin, who was the family 
physician, certified to the tubercular condition as having existed at least twelve 
months prior to death. Of which condition, the disease itself, would probably 
have given notice to the insured, in addition to which the insured was specifically 
informed that he had tuberculosis, and was warned as to how to protect the other 
members of the household. There was some evidence on the part of the plaintiff 
tending to prove that the insured was on the pay roll of the L. & N. Railroad Com- 
pany as an engine wiper or oiler and that he did some work during the period from 
February, 1930, until he died and that he worked continuously enough to keep him 
on the pay roll of the company. There is some evidence that from October, 1930, 
to February, 1931, the insured was treated by a Dr. Harris for arthritis and chills 
and fever and this doctor testifies that he did not find any evidence of tuberculosis, 
but he did not testify as to having examined insured for evidence of this disease. 
So that we have positive undisputed evidence that the insured was seriously affected 
with pulmonary tuberculosis from the summer of 1929 to February, 1930; that the 
symptoms continued from that time on as testified to by nonexperts, and the undis- 
puted evidence of an expert physician with a personal knowledge of insured’s con- 
dition for twelve months before death, that insured died of the disease in June, 
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1932. So we have a period from February, 1930, to June, 1931, during which plain- 
tiff contends that insured was cured of the disease and contracted it again after 
the application for insurance in this case was made. 

[1, 2] It is the law in this state, many times decided, that a clause in a life 
insurance policy to the effect that no obligation is assumed by the insurer unless on 
the date of the delivery of the policy insured is alive and in sound health is, in 
legal effect, a warranty within the terms of section 8364 of the Code of 1923, and 
if the unsoundness in health consists of pulmonary tuberculosis, the court takes 
judicial knowledge of the fact that it does increase the risk of loss. Independent 
Life Ins. Co. v. Seale, 219 Ala. 197, 121 So. 714; Mutual Life Ins. Co. v. Mandel- 
baum, 207 Ala. 234, 92 So. 440, 29 A.L.R. 649; Southern Life & Health Ins. Co. v. 
Morgan, 216 Ala. 529, 113 So: 540; Brotherhood of Railway & S. S. Clerks v. 
Riggins, 214 Ala. 79, 107 So. 44. 

The policy in the instant case was issued by the company without medical 
examination based upon an application therefor signed by the insured in which 
there were certain representations made by the insured to induce the issuance of 
the policy. These representations were made the bases of defendant’s pleas on the 
trial of the case and will be adverted to and treated in the following opinion: 

[3] Being set up as fraudulent representation in defense to the action on the 
policy of insurance, it must be shown that such answers as appear in the application 
as false statements have been made with the intent to deceive and that they relate 
to matters intrinsically material to the risk and that the insurer relied thereon. 
This is the commonly accepted doctrine as declared in Empire Life Ins. Co. 
y. Gee, 171 Ala. 435, 55 So. 166; Massachusetts Mut. L. I. Co. v. Crenshaw, 195 
Ala. 263, 70 So. 768. 

[4] In the application for insurance to the question “Are you insured in this 
Company?” the insured answered, “No.” Under the plea of the general issue, in 
short, by consent the defendant insists that this answer was fraudulent, with the 
intent to deceive and that therefore the policy issued is void. The evidence tend- 
ing to prove this plea is without dispute that at the time the policy sued on in this 
case was issued, under the date of September 22, 1930, there were three outstanding 
policies of insurance issued by this defendant on the life of the insured. That 
these three policies continued in force to the time of the death of the insured and 
upon death were paid. Replying to this, the plaintiff introduced evidence tending 
to show that notwithstanding the answers of the insured that he had no outstanding 
policies in the defendant’s company, the defendant with a full knowledge of such 
misstatement continued to collect monthly the premium due on the policy in the 
instant case and is thereby estopped from setting up that defense. In undertaking 
to make this proof, the plaintiff offered evidence relative to the agency of the 
defendant’s manager in Birmingham, but plaintiff utterly failed to prove that the 
manager was such officer of defendant’s company authorized to waive that condi- 
tion in the policy. National Life & Acc. Ins. Co. v. Cummings, 26 Ala.App. 481, 
162 So. 560. But it was proven that the premiums were paid through the agency 
in Birmingham and were remitted to the home office in Nashville, Tenn., where a 
record was kept of all policies issued by defendant and therefore the defendant 
company itself had knowledge of these payments and it will not now be permitted 
to say that a waiver of the above answer did not take place. Many cases could be 
cited to sustain this position. We are content, however, to cite the case Atlas v. 
Metropolitan Life Ins. Co. (Sup.) 181 N.Y.S. 363, and authorities there cited. 

To question 23 in the application insured answered that he has never had a 
number of diseases therein set out including the specific disease of tuberculosis. 
In answer to question 24 he said that he had not had medical or surgical attention 


within the last five years, and in answer to question 24%4 he answered that he had 
never been in a hospital for treatment. 


It is without dispute that in August, 1929, insured had pulmonary tuberculosis; 
that he had a serious hemorrhage; that his condition was so serious that he was 
removed to the Baptist Hospital in Birmingham where he was treated for three 
weeks and after removal from the hospital the treatment was continued by the 
physician until February, 1930, when he was improved but not cured. 

The testimony of his brother-in-law and sister was to the effect that after 
he was removed from the hospital he lived with them and that he was notified by 
the doctor that he had tuberculosis, and was told how to prevent its spread in the 
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family. These witnesses also testified that he continued in declining health with 
symptoms of tuberculosis until he died and the doctor, who gave the certificate 
of his death, certified that tuberculosis had existed to his knowledge for twelve 
months prior to death. There was some testimony by later witnesses to the effect 
that just prior to and at the time of the application for the policy in this case 
insured appeared to be in ordinary health and one physician testified that during 
the year 1930 he treated insured for malaria and arthritis, but this physician did 
not examine him for tuberculosis and none of the later witnesses made any such 
examination. 


[5] It is an undisputed fact that insured knew he had the hemorrhage, he 
knew he had been in the hospital, he knew he had been attended by a physician, 
and he knew that these statements were false. Certainly these statements in the 
application would have affected the conduct of the insurer to a very material 
extent in determining whether under those circumstances they would enter into a 
contract of insurance with the insured. If the answers of the insured had been 
true instead of false, as they were, the company would most surely have made 
further investigation before issuing the policy and while the representations may 
not have been the sole inducement to the contract nor the chief influence inducing 
it to action, it is enough, if, as a contributory influence that operated upon mind 
and conduct of the company to any material extent. Reliance Life Ins. Co. y. 
Sneed, 217 Ala. 669, 117 So. 307; Metropolitan Life Ins. Co. v. Dixon, 226 Ala. 
603, 148 So. 121. 


[6, 7] Section 8364 of the Code of 1923 provides: “No * * * oral misrepre- 
sentation, or warranty therein made, in the negotiation of a contract or policy of 
insurance, or in the application therefor or proof of loss thereunder, shall defeat or 
void the policy, or prevent its attaching, unless such misrepresentation is made with 
actual intent to deceive, or unless the matter misrepresented increase the risk of 
loss.” 

While ordinarily what disease or sickness may be considered a material risk, 
may present a jury question, there are some diseases of such known incurability 
and fatal character, commonly known to man to be material to the risk of insur- 
ance. This court and the Supreme Court have many times determined tuberculosis 
as one of these diseases and when it is proven that an insured made a false state- 
ment that he had no such disease, and upon such statement obtained policy con- 
tract of life insurance the policy would be void. Brotherhood Railway & S. S. 
Clerks y. Riggins, 214 Ala. 79, 107 So. 44; Miller vy. Metropolitan Life Ins. Co., 
214 Ala. 4, 106 So. 335. 

[8, 9] Even if we should hold there is a scintilla of evidence tending to prove 
that on September 22, 1930, the date of the issuance of the policy in this case, the 
insured was free from the disease of pulmonary tuberculosis, the evidence is so 
overwhelming against such a conclusion that a verdict rendered for the plaintiff 
on that point should not be allowed to stand. Under the various decisions touching 
questions of this kind in insurance cases, appellate courts have hesitated to say 
that the defendant was entitled to the affirmative charge, but where, as in this case, 
it is so apparent that a verdict for plaintiff must of necessity be entirely speculative 
as against the positive evidence of the defendant, the verdict is wrong, and will not 
be allowed to stand. On this question the court should have granted a motion for 
a new trial. 

[10] On the former appeal in this case National Life & Accident Ins. Co. v. 
Cummings, 26 Ala.App. 481, 162 So. 560, 564, we said, “On the issues as presented 
by the foregoing pleas [setting up false representations in the application], the 
evidence was in conflict, and we cannot say that the overwhelming weight of the 
evidence sustained the pleas so as to bring the case within the influence of Miller 
v. Metropolitan Life Ins. Co., 214 Ala. 4, 106 So. 335.” On the present appeal this 
record has been examined more carefully respecting these particular points, and 
we have now reached the conclusion that while there is some evidence which might 
carry to the jury the question of an intent to deceive on the part of the insured in 
making the application, the evidence for the defendant is so overwhelming to a 
contrary conclusion that to allow the verdict to stand would be wrong and unjust. 
The power to set aside verdicts is essential to prevent irreparable injustice in 
cases where a verdict is wholly wrong. However, in exercising the power the court 
should be careful not to infringe the right of trial by jury, and should bear in 
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mind that it is their exclusive province to determine the credibility of witnesses, to 
weigh the testimony, and to find the facts. We realize, also, that the power to set 
aside verdicts should only be exercised when it affirmatively appears that the sub- 
stantial ends of justice require the examination of facts by another jury. 

Notwithstanding these principles, and also the consideration there must be 
given to the findings of the trial judge in refusing to set aside the verdict, we can- 
not allow this verdict to stand and on these grounds a motion for a new trial 
should be granted. 

The rulings of the court were contrary to the foregoing expressed views, and 
for the errors as indicated the judgment of the trial court is reversed and the cause 
remanded, 

Reversed and remanded. 


GODDARD v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES. 
6 Div. 69. 
Court of Appeals of Alabama. Jan. 19, 1937. 
Rehearing Denied Feb. 16, 1937. 
172 Southern Reporter 678. 
1. PAID-UP INSURANCE. 

Under life policy giving insured, on lapse of policy for nonpayment of premium, 
option to receive cash surrender value of policy, paid-up nonparticipating insurance, 
or term insurance for face value of policy, where insured, on nonpayment of 
premium, requested and received paid-up nonparticipating insurance, recovery 
under policy on death of insured was limited to such paid-up coverage. 

(For other cases, see Insurance, Dec. Dig. § 368[1].) 

2. OPTION. 

Where life policy gave insured choice of three alternatives on lapse of policy 
for nonpayment of premium, that events subsequent to choice rendered choice of 
advantage to insurer did not defeat operation of new contract, which was binding on 
both parties from due date of premium which was in default. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

3. OPTION. 

Where insured under life policy chose to receive paid-up nonparticipating 
insurance on lapse of policy for nonpayment of premium, new transaction was 
binding under clear terms of original contract, and there was no question of waiver 
or want of consideration for such new agreement. 

(For other cases, see Insurance, Dec. Dig. § 368[1].) 

\ppeal from Circuit Court, Jefferson County; J. Russell McElroy, Judge. 

Action on a life policy by Martha Elizabeth Graham Goddard against the 
Equitable Life Assurance Society of the United States. From a judgment for 
defendant, plaintiff appeals. 

Affirmed. 

It appears from the agreed facts that prior to January 30, 1935, assured wrote 
to assurer requesting information as to her rights under the policy, and thereafter, 
April 12, 1935, wrote inclosing her policy and requesting that she be issued a paid-up 
policy for the amount to which she was entitled. On April 16, 1935, assurer wrote 
assured, inclosing a request that the policy be converted into a paid-up nonparticipat- 
ing contract for a reduced amount, with directions that it be signed and returned by 
assured. n April 22, 1935, assured signed the request which, together with the 
policy, was forwarded to the home office of assured on April 24th, and was 
received at said home office April 26, 1935. Assured died on April 29, 1935, and 
upon proof of death assurer sent its check in the amount of $174 to plaintiff in 
payment of the loss. Plaintiff, by her attorneys, returned said check and demanded 
payment of the face value of the policy, less the loan. 

Defendant made tender of $174 into court. There was judgment for defendant 
on its plea of tender, from which plaintiff has appealed. 

Graham & Wingo, of Birmingham, for appellant. 

Howze & Brown, of Birmingham, for appellee. 

SAMForD, Judge. 

The cause was tried on an agreed statement of facts: the salient facts as 
therein set out may be stated to be as follows: The policy sued on was issued by 
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the defendant, insuring the life of Leila G. Graham in the sum of $1,000. The 
date of the policy was January 30, 1927, and on which premiums had been 
regularly paid, in accordance with the terms of the policy, up to but not including 
January 30, 1935. Prior to January 30, 1935, the assured had obtain a loan from 
the defendant, assigning the policy as collateral security. The amount due on 
this loan on January 30, 1935, was $97.20, and on that date was properly deducted 
from the cash surrender value of the policy, as fixed by the policy contract and 
the terms of the loan. On January 30, 1935, the premium then due was not paid 


as required by the contract, and for that reason, after the days of grace provided, 
the policy lapsed. 


Under the terms of the policy as originally issued by the insurer and accepted 
by the insured, there remained to the insured three options, to wit: (a) To receive 
the cash surrender value of the policy, which, under the agreed statement of facts, 
after deducting the amount of the loan, was $124.51, plus a dividend January 1, 
1935, amounting to $6.71; (b) to purchase nonparticipating paid-up life insurance, 
payable at the same time and under the same conditions as contained in the policy; 
(c) to continue the insurance for its face amount (and any outstanding dividend 
additions) as paid up extended term insurance for the period shown in the table 
set out in the policy, and which in the instant case would have extended the policy 
at its face value to January 19, 1938, but without further participation. 

[1] These options were entirely at the election of the insured, during three 
months from the date of default in the payment of the premium above noted, and 
when so made became a closed binding contract on both parties dating from the 
due date of the premium which was in default. Erickson y. Equitable Life 
Assurance Society, 193 Minn. 269, 258 N.W. 736, 737; Lipman v. Equitable Life 
Assurance Society (C.C.A.) 58 F.(2d) 15. 

Under the contract of insurance, a failure to pay a premium when due lapses the 
policy as originally written, leaving its ascertained value in options (a), (b), and 
(c), as noted supra. Actuarily, these options were of equal value, subject to the 
selection of the insured, during the period of three months from the time of 
default in the payment of the premium, which condition as to date of selection is 
clearly set forth in the policy contract. Failure on the part of insured to make 
the choice of option continues the policy under option (c), which, as we have seen, 
was actuarily speaking of equal value with options (a) and (b). 

[2] In the instant case the choice of options was made by the insured and 
when made became the contract of insurance. That subsequent events rendered 
the selection of advantage to the insurer cannot change the obligations of the parties 
to the contract. 

[3] There is no question of a waiver or want of consideration in this case. The 
whole transaction was embraced and carried out under the terms of the original 
contract, which is clear and unambiguous and leaves no room for construction other 
than as there plainly written. 

The fault in appellant’s contention lies in the fact that when insured was given 
three months from date of default in the payment of the premium due in which to 
make a choice of options set out in the policy, the value of the policy became fixed 
at the time of default and was actuarily the same, to wit, $221.71, plus dividends, 
$6.71, less loan of $97.20, which might have been withdrawn in cash or non- 
participating paid-up insurance for $174, or extended term insurance for $915 until 
January 19, 1938. Of these the insured had a right to choose and had three months 
to make up her mind. She did choose. Her choice became the contract. 

The trial court did not commit error in any of its several rulings. The judg- 
ment is affirmed. 

Affirmed. 


GENERAL AMERICAN LIFE INS. CO. v. FRAUENTHAL & SCHWARZ, Inc. 
No. 4—4531. 
Supreme Court of Arkansas. Feb. 22, 1937. 
101 Southwestern Reporter (2d) 953. 

2. EXTENDED INSURANCE. 

Assignee of life policy and of all dividend, benefit, and advantage to be had or 
derived therefrom held entitled on default to have accumulated cash value auto- 
matically applied to purchase of extended insurance as provided in policy, notwith- 
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standing clause in application that insured was applying for automatic premium 
loan privilege, where policy provided that written request for automatic loan must 
be on insurer’s forms and must be received at home office while policy was in full 
force, and no request was ever made for such automatic loan after policy was 
issued. 


(For other cases, see Insurance, Dec, Dig. § 367[1].) 


Appeal from Circuit Court, Faulkner County; W. D. Davenport, Judge. 

Suit by Frauénthal & Schwarz, Inc., against the General American Life Insur- 
ance Company. From the judgment, the defendant appeals. 

Affirmed. 

W. J. Clark, of Conway, and Rose, Hemingway, Cantrell & Loughborough, of 
Little Rock, for appellant. 

R. W. Robins, of Conway, for appellee. 

MAHAFFY, Justice. 

On December 22, 1920, W. P. Salter made application for insurance and on 
December 29, 1920, the policy sued on was issued to him. On December 30, 1920, 
W. P. Salter made the following assignment to appellee: 


“For value received, I hereby assign and transfer unto Frauenthal & Schwarz 
(Leopold Schwarz and Chas. and Joe Frauenthal) of Conway, Arkansas, the 
Policy of Insurance known as No. 346931, issued by the Missouri State Life 
Insurance Company, upon the life of William P. Salter, of Conway, Arkansas, and 
all dividend, benefit and advantage to be had or derived therefrom, subject to the 
conditions of the said Policy, and to the Rules and Regulations of the Company. 

“Witness my hand and seal this 30th day of Dec. 1920. 

“William P. Salter [Seal].” 

Salter was indebted to the appellee in a sum much greater than the face of the 
policy, and on June 28, 1932, Salter executed and delivered to Frauenthal & Schwarz 
the following note: 

“T hereby acknowledge myself to be indebted to Frauenthal & Schwarz in the 
sum of $1,701.58, which sum I agree to pay to Frauenthal & Schwarz or order, 
on or before my death, together with interest from this date till paid at the rate of 
——— per cent per annum for value received. This note and obligation is secured 
by a certain life insurance policy No. 346931 for $1,000 issued on my life by the 
Missouri State Life Insurance Company, St. Louis, Missouri, and held by 
Frauenthal & Schwarz to pay the premiums on said insurance policy, which 
premiums, together with interest thereon from date of payment at the rate of ten 
per cent. per annum, I agree to repay to Frauenthal & Schwarz, or order on: or 
before my death. 

“William P. Salter.” 

Frauenthal & Schwarz paid the premiums on the policy for ten years. W. P. 
Salter died November 12, 1935. The application was on the company’s form, and 
Was printed, and contained the following statement: 

“IT do make application for the automatic premium loan provision.” 

The policy contained the following provisions: 

“After completion of premium payments for the first two policy years, if any 
cnbsequent premium is not paid on the date when due, and remains unpaid during 
the period of grace, the insured shall, during said period, have the following 
options: 


“1. To surrender this policy at the Home Office of the Company for its cash 
value: or 


“2. To surrender this policy at the Home Office of the Company for a paid-up 
life noliev; or 

“3. To let the insurance for the face amount hereof, continue as term insurance 
reckoned from the due date of the unpaid premium. 

“If the insured shall not, within the period of grace, surrender this policy at the 
Home Office of the Company for its cash value as provided in Option 1, or for a 
naid-un life policy as provided in Option 2, the insurance will be automatically 
continued as provided in Option 3.” 

Before Salter’s death, appellee, after having paid premiums for ten years, 
requested the appellant to put in operation option 3, for extended term insurance. 


The appellant declined to do this without the request from Salter, which appellee 
did not furnish, 
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Appellee brought this suit to recover $1,000, the face of the policy, statutory 
penalty, and attorneys’ fees. 

The appellant answered denying that appellee was the owner of the policy and 
entitled to the proceeds and alleging that appellee did not furnish any request from 
the insured that the provisions of option 3 be invoked, and the appellant, being 
uncertain as to whether such a request from the assignee would be binding upon the 
insured, declined to apply the value of said option 3; but alleged that, on the 
contrary, and in accordance with what it considered to be its obMigations under the 
policy, it paid the premiums as they matured, and charged the amounts thereof as 
loans against the policy. It admitted an indebtedness of $765.14, and tendered 
that amount in court. Appellant also asked that the heirs of Salter, deceased, 
be made parties, alleging that they had an interest. 

The heirs of Salter were made parties and duly served with process but failed 
to appear. There was a trial in the circuit court, judgment for $1,000 and $120 
penalty and $125 attorneys’ fees. To reverse this judgment, this appeal is prosecuted. 

Counsel argue at length the question of whether the assignment is absolute or 
conditional. We find it unnecessary to decide this question, and therefore the 
evidence with reference to this question is not set out. 

It is the contention of the appellant that the assured, when he made the 
application, elected to have the reserve used in paying premiums, and. that the 
clause in the application, “I do make application for automatic premium loan privi- 
lege,” was an election to have the company pay the premiums as it did, and that it 
had a right then to charge the amount of the premiums against the policy, and was 
therefore liable only for the face of the policy, less the premiums paid. 

The assignment, however, which was immediately sent to the company, was not 
only an assignment of the policy, but of all dividend, benefit, and advantage, to be 
had or derived therefrom. : 

“The assignment of ‘all my right, title, and interest in and to said policy or 
contract of insurance,’ as employed in the written assignment, was an assignment 
of every right the insured had under the policy, including the right to maintain 
the life of the policy by payment of premiums, and to make a written demand for 
renewal of the policy for ten-year periods.” National Life Ins. Co. of Vermont 
v. Beck & Gregg Hardware Co., 148 Ga. 757, 98 S.E. 266. 

The assignment in the instant case assigned and transferred to the assignee all 
dividend, benefit, and advantage. This was certainly broad enough to assign the 
right to the assignee to make the election of option 3. The policy was issued sev- 
eral days after the application was signed, and the provision for paying the pre- 
miums, relied on by appellant, contains the following: “If written request from the 
insured oh the company’s form has been received at the Home Office while this 
policy is in full force.” If the statement in the application be considered as a writ- 
ten request, still there was no policy in force at the time it was made, and for sev- 
eral days afterwards. . ; 

Appellant calls attention to the case of Missouri State Life Ins. Co. v. Ross, 
185 Ark. 556, 48 S.W.(2d) 230, 232. It is argued that the Missouri State Lite 
Insurance Company, predecessor of the appellant, always construed this languag¢ 
in the application as calling for an application of the terms of the automatic pre- 
mium loan provision. It cites the above case in support of that contention. The 
court, however, said in that case: 

“The parties both evidently understood and construed the contract alike in the 
application of the ‘automatic premium loans’ to the payment of premiums, the 
insured being regularly notified thereof and making no objections whatever to such 
procedure; and their construction of the contract is entitled to great weight in the 
correct interpretation.” 

The court in that case also said that the insured paid very few premiums except 
with the benefit of the automatic premium loan, and that he was frequently notified 
of the failure to pay such premiums, and the application by the appellant of the 
automatic premium loans were not objected to at any time, and that the assured 
acquiesced in the application made by the company. ye 3 

In the instant case Salter never paid a premium, he was never notified o! 
anything; but Frauenthal & Schwarz paid all the premiums, and all of the cor- 
respondence was with it, and not with the insured. There was no evidence that the 
assured ever acquiesced in the application of the automatic loan. 
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The court, in the above case, cites Craig v. Golden Rule Life Ins. Co., 184 Ark. 
48, 41 S:W.(2d) 769, as supporting the doctrine that the construction the parties 
themselves place upon a contract is entitled to great weight. There is no evidence 
that the parties here placed any construction on the contract. 

The next case to which appellant calls attention as supporting its contention is 
Massachusetts Mutual Life Ins. Co. v. Jones (C.C.A.) 44 F.(2d) 540, 542. In 
speaking of the provision in the application, the court in that case said: “This was 
the construction the company itself put upon the contract, and, in making payments 
for insured without additional requests in writing, it, in each instance, notified 
insured of its action, and furnished him with its receipt accordingly. The effect 
of its doing so was to continue the life of the policy, and this was precisely what 
insured intended to happen in his selection of the automatic provision. If insured 
had then and there repudiated this action, and had demanded the appropriation of 
the available sum on either occasion to the purchase of extended insurance, another 
question might arise, but he did nothing of the sort, but, with full knowledge of 
the company’s interpretation of-the contract, and its action thereunder, accepted the 
benefits which the action taken conferred, and, upon natural principles of equity, 
is hound by his own acquiescence of the company’s construction of the contract, as 
fully as if he had himself initiated the program, and, by the same token, his bene- 
ficiary likewise is estopped to complain.” 

The court put its decision on the ground that the assured, with full knowledge, 
had acquiesced in the action of the company. As we have already said, Salter never 
paid a premium, and there is no evidence that he acquiesced in anything, and after 
the application the policy was issued, expressly providing for the options above set 
out. 

\ppellant next calls attention to Emery v. Manhattan Life Ins. Co., 179 Ky. 
76, 200 S.W. 19, L.R.A.1918C, 568. In that case there was an ordinary assignment 
to secure the payment of a debt, and when the insured died the policy had a cash 
surrender value for an amount less than the debt. The court held that the appel- 
lant in that case was entitled to the full amount, but that if the amount of the cash 
surrender value had been more than the debt, appellant would simply have been 
entitled to the amount of the debt. 

The contract in the instant case shows clearly that one of the three options 
mentioned above was available, and unless the insured elected to take options 1 
or 2, option 3 automatically became effective. 

[1] A written contract, where there is any doubt, is interpreted against the 
party who drew the contract, and the contract will be construed most favorably 
for the other party. 6 R.C.L. 854. 

[2] Since the policy expressly provides that the written request for the auto- 
matic loan must be on the company’s forms and must be received by the company 
at its home office while the policy is in full force and effect, and since no request 
was ever made after the policy was issued, option 3, according to the terms of the 
policy, became effective. 

The judgment of the circuit court is affirmed. 


UNION MUT, LIFE CO. OF IOWA v. BAILEY. No. 13872. 
Supreme Court of Colorado. Jan. 25, 1937. 
64 Pacific Reporter (2d) 1267. 
1. INCONTESTABILITY. 

Where foreign life insurer which broadcast advertising program over Colorado 
station under contract whereby radio company forwarded to insurer all inquiries, 
insurer delivering policy to applicant in Colorado was “transacting business” in 
Colorado, so that statutory provision rendering policy incontestable after two 
years became part of policy notwithstanding provision of policy rendering it con- 
testable for fraud (Laws 1927, p. 449, § 1(2). 

(For other cases, see Insurance, Dec. Dig. §§ 16, 400.) 

2, REGULATION. 

Regulation of insurance companies and their policy provisions is within police 
power of state which within reasonable limits prescribe terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 3.) 
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3. INCONTESTABILITY. 

Statute rendering life policy incontestable for fraud after two years held rea- 
sonable exercise of state’s police power (Laws 1927, ‘p. 449, § 1(2). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

En Banc. 

Error to District Court, City and County of Denver; James C. Starkweather, 
Judge. . 

Action by Charles Folsom Bailey against the Union Mutual Life Company of 
Iowa. Judgment for plaintiff, and defendant brings error. : 

Affirmed. 

Grant, Ellis, Shafroth & Toll, of Denver, for plaintiff in error. 

William E. Hutton and Bruce B. McCay, both of Denver, for defendant in 
error. 

HoLLANnp, Justice. 

The Union Mutual Life Company of Iowa issued its policy of insurance on 
the life of Clara H. Bailey of Colorado, payable to Charles Folsom Bailey, as bene- 
ficiary. Upon the death of the insured the beneficiary instituted this action in the 
district court of the City and County of Denver, to recover under the policy, and 
to reverse a judgment in his favor the company prosecutes a writ of error. The 
parties will be herein mentioned as plaintiff, the company, and insured. 

The complaint contained four causes of action, all of which were withdrawn 
except the second, which in substance alleged the incorporation of the company 
under the laws of the state of Iowa and that it was doing a general life insurance 
business there, in the state of Colorado, and elsewhere in the United States; the 
issuance of its policy, dated September 3, 1930, which provided for payment of 
$1,000 upon proof of death of the insured; that the insured died May 25, 1934, in 
Denver, Colo.; that all premiums were paid to that date; that the policy was in 
full force; and that the company had refused to pay. 


The company moved to quash service of summons on the ground that it was a 
foreign corporation, not doing business in Colorado, and not subject to suit therein; 
that the party on whom service had been made was not an agent of the company 
and “for the reasons * * * stated the action was violative of defendant’s right 
under the Fourteenth Amendment of the Constitution of the United States.” The 
motion was overruled and the company applied to this court for a writ of pro- 
hibition upon the ground that it was not doing business in Colorado and therefore 
not subject to the jurisdiction of the Colorado courts. A denial of the application 
is reported in Union Mutual Life Co. v. District Court, 97 Colo. 108, 47 P.(2d) 401, 
402. Thereafter the company filed its answer alleging, inter alia, fraud and mis- 
representation as to health of insured in her application for the policy. Bailey, 
plaintiff, demurred to this answer on the ground, among others, that a Colorado 
statute made the policy incontestable after it had been in force for two years, and 
that more than two years had elapsed since the issuance of the policy. At that 
stage of the proceedings, the parties stipulated as to the facts about which there 
was no dispute, to wit: Residence of the insured in Colorado; that the insured was 
induced to apply for the policy through hearing certain broadcasts made at the 
instance of the company over a radio station at Denver, Colo., and heard by the 
insured in Denver; that the insured’s application for the policy was mailed by her 
in Denver addressed to the company at Des Moines, Iowa; that the policy was 
issued at Des Moines and mailed to, and received in, Denver by the insured; that 
the record made in connection with the company’s motion to quash in the district 
court, which later was filed in this court, in the matter of the petition for writ ot 
prohibition, Union Mutual Life Co. v. District Court, supra, may be considered by 
the district court in connection with the demurrer and may be considered by this 
court, in case of writ of error, in connection with the ruling by the district court 
on the demurrer. Upon this record, including the pleadings and stipulation, the 
trial court sustained the demurrer to the company’s answer, and, after the latter's 
election to stand thereon, judgment was entered in Bailey’s favor for the amount 
of the policy and interest. 

A comprehensive statement of the facts, then, as well as now, is contained in 
our opinion in the former Union Mutual Life Company Case. It is as follows: 

“The petitioner is a life insurance company incorporated in Iowa and having 
its only place of business at Des Moines. For some years, and particularly during 
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the time important to our inquiry, petitioner broadcast its advertising programs 
over a Colorado radio station. The radio company agreed to receive, and promptly 
forward to petitioner at Des Moines, all inquiries concerning life insurance 
addressed to the station, in consideration whereof, and of the broadcasting facil- 
ities afforded, petitioner agreed to pay the radio company a sum equal to one-third 
of all premiums paid during the first year by the several policyholders obtained in 
the manner indicated. As the result of this arrangement petitioner wrote many 
policies for Colorado residents. All policies, none to be effective until receipt in 
Des Moines of the first premium payment, were written there and mailed directly 
to the applicants. One such policy was issued on the life of Clara Harriet Bailey. 
Mrs. Bailey died, and her husband, Charles Folsom Bailey, named as beneficiary, 
seeking to recover on the policy, instituted the action sought to be prohibited. 
When Bailey demanded payment, and before action, petitioner employed the Lake 
Service Bureau, of St. Louis, Mo., ‘engaged in the general business of adjusting 
claims for life insurance companies, * * * to investigate and adjust the claim.’ 
Pursuant to the employment, the Lake Service Bureau dispatched Fred R. Goerisch, 
an employee, to Denver, ‘for the purpose of investigating and adjusting’ the mat- 
ter. Goerisch came to Colorado carrying petitioner's complete file in the Bailey 
matter, with authority from petitioner to supply the claimant with blanks for proof 
of death, to receive such proof, negotiate settlement, which, if reached, he was to 
discharge by petitioner’s drafts intrusted to him for that purpose .It developed 
that Bailey would not accept any offer submitted by Goerisch, and instituted action 
to enforce his demands. On the theory that Goerisch was petitioner’s agent he was 
served with summons. Contending that Goerisch was not its agent, and that it 
was not, and had not been, doing business in Colorado, petitioner filed a motion to 
quash the service of summons, the denial of which became the basis of this appli- 
cation. 
“Two questions are presented: (1) Was petitioner doing business in Colorado? 
(2) Was Goerisch petitioner’s agent?” 
From the above recital, it appears that the facts in the former proceeding are 
the same as those now presented for consideration under the writ of error herein. 
On these same facts, considered in connection with the petition for writ of prohi- 
bition hefore mentioned, this court, speaking through Mr. Justice Hilliard, said: 

“The whole record considered, we are disposed to the view that petitioner was 
doing business in Colorado, and that an instance thereof was the Bailey policy. 
** * We think Goerisch was petitioner’s agent. * * * When served with process, 
Goerisch was within the jurisdiction of the court whence the writ issued. He was 
clothed with broad powers. No executive officer of petitioner could have exercised 
greater authority in the particular matter than that with which Goerisch was 
invested. It would appear, therefore, that the service of summons on him con- 
formed to * * * Code Civil Procedure * * * which provides that service may be 
upon ‘any agent’ of a foreign corporation doing business in this state.” 

Under the writ of error herein, we again consider the same facts, respond to 
the same questions arising thereon, and finality follows our answers. The facts 
have not changed. Further consideration has not altered our conclusion so ably 
expressed in the former opinion, but for the purposes of the present case, further 
amplification seems desirable. 

[1] The question now presented is whether the policy in suit is subject to the 
Colorado laws. Nothing is presented contrary to the proposition that if the policy 
is subject to the Colorado statutes, the judgment is correct. Briefly stated, the 
contention of the company is, that because it executed the policy in Iowa and caused 
its policy to contain provisions to the effect that it was to be controlled by the laws 
of lowa, therefore, the provision of the policy, “This policy shall be incontestable 
atter two vears from date except for non-payment of premiums or fraud,” governs, 
instead of the provisions of the Colorado statutes. In other words, it contends that 
the company can solicit business in Colorado—and that it did so is not denied—that 
It can receive applications resulting from such solicitation, upon which it can 
deliver policies to residents of Colorado contrary to the statutes of Colorado, and 
say for itself, within its policy, that it is not to be controlled by the statutes of 
Colorado; that it can violate the laws thereof, and obtain all the advantages of 
doing business in the state without bearing the attendant burdens. If the company 
Was doing business in Colorado, and we now affirm what we have before said, that 
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it was, then the pertinent provisions of our statutes entered into and became a part 
of the insurance contract that was to be, and was, delivered to the insured in this 
state and could not be contracted out. Operation of the law read into every con- 
tract of insurance procured or delivered within the state these statutory provisions, 
It was unlawful for the company to deliver the policy in this state, which it 
admittedly did, without incorporating therein: “A provision that the policy shall 
constitute the entire contract between the parties and shall be incontestable after 
it shall have been in force during the life-time of the insured for two years from 
its date.” Sess. Laws 1927, p. 449, c. 115, § 1, par. 2. To permit this company, or 
any other foreign insurance company, by any means of solicitation, to do business 
in this state and deliver its policies upon the lives of residents of this state who are 
unfamiliar with insurance laws and who are not required to know that it has or 
has not complied with the Colorado statute, would be to sanction outrages that 
could easily follow, and be contrary to public policy which fosters individual pro- 
tection, 

[2, 3] The regulation of insurance companies and their policy provisions is 
within the police power of the state which through its Legislature may, within 
reasonable limits, prescribe the terms of such contracts. It was a reasonable exer- 
cise of this power for the general assembly to fix the two-year limitation appear- 
ing in the above-quoted statute because that period obvigusly is a time within which, 
by the exercise of proper diligence, the insurer may discover any fraud perpetrated 
in the procurement of a policy, and within which it may protect itself against any 
such fraud. 

When the company in this case delivered its policy to the applicant in Colorado 
—her residence—it was transacting business in Colorado (32 C.J. 996). When it 
transacted business in Colorado, it had to yield to provisions of the state statutes 
regulating such business, which provisions became a part of its contract, and 
could not, by stipulations therein, immunize itself from such reasonable regulations 
as affect the public interest. 

The judgment is right and is affirmed. 

RAWSON v. JOHN HANCOCK MUT. LIFE INS. CO. Gen. No. 9129. 
Appellate Court of Illinois. Second District. Jan. 18, 1937. 
Rehearing Denied Feb. 20, 1937. 

6 Northeastern Reporter (2d) 474. 

1. OPTION. 

Options contained in life policy that upon default in premium payment, after 
two annual premiums had been paid, upon election of holder of policy, policy 
would be terminated and surrender value paid in cash with written assent of person 
to whom it was made payable, or, upon written request by holder filed within 9 
days from date of default, policy would be continued at its face amount for its 
value in participating extended term insurance, he/d personal to insured and could 
not be exercised by any one after his death. 


(For other cases, see Insurance, Dec. Dig. § 366.) 
2. OPTION. 


Under life policy requiring quarterly payments of premiums, and on default 
in payment after two full annual premiums had been paid, giving insured certain 
options, insurer held entitled to exercise option providing that, without action on 
part of holder of policy, policy would be continued for its value in participating 
paid-up life insurance which would have a yearly increasing surrender value in no 
event less than that required by law, and hence insurer was liable to beneficiary 
only for such paid-up life insurance. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

3. LAPSE. 

Insurer held not liable for face value of life policy, quarterly premium payment 
of which was in default, on mal that insurer should have applied apportionate 
part of dividend which was due insured, which sum together with cash surrender 

value of property was more than sufficient to make up quarterly premium, where 
insurer’s resolution provided for dividend for policies “which shall be in force 
on their re spective anniversaries in 1933,” and policy sued on was not in full force 
on date of its anniversary. 


(For other cases, see Insurance, Dec. Dig. § 360[3].) 
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Appeal from Circuit Court, Peoria County; Joseph E. Daily, Judge. 

Action by Myrtle Rawson against the John Hancock Mutual Life Insurance 
Company. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

Miller, Elliott & Westervelt, of Peoria, for appellant. 

George Z. Barnes, of Peoria, for appellee. 

Wo LF, Justice. 

Myrtle Rawson, who will hereinafter be designated as plaintiff, brought a suit 
in assumpsit against the defendant, John Hancock Mutual Life Insurance Com- 
pany, who will hereinafter be designated as defendant, to recover on an insurance 
policy issued by the defendant to plaintiff's husband, July 18, 1927. The amended 
declaration was filed January 30, 1935, consisting of three counts. In the first 
count the plaintiff alleged that the defendant on July 18, 1927, issued its life insur- 
ance policy on the life of William H. Rawson, for the sum of $1,000; that insured 
died June 6, 1933; that immediate notice of death was given according to con- 
ditions of policy and due proof furnished; that the insured kept and performed 
the terms and conditions of the policy, ete. 

Count 2 alleges the issuance of the policy; that the insured kept, performed, 
and complied with all the terms of the policy up to and including the quarterly 
premium due April 18, 1933; that the premium was allowed to go unpaid and there- 
after the nonforfeiture options on said policy came into effect; that the surrender 
value of said policy on April 18, 1933, was sufficient to carry the policy in force 
for the full amount as a primary and extended insurance for the period after April 
18, 1933; that the insured died within the period of 90 days, to wit, June 30, 1933; 
that the demand of the plaintiff for the full amount of the policy amounted to and 
was an election according to the terms of the said policy to exercise Option C of 
said policy; that the insured otherwise had complied with the terms and conditions 
of said policy. 

Count 3 consisted of the common counts: 

“The defendant filed a plea of General Issue, except as to $7.65 tendered; also 
a plea of Tender with payment into court of $7.65 and court costs to date, being 
$7.00 paid-up insurance, six cents post mortem dividend thereon, and 59 cents 
accrued interest from June 6, 1933 to February 6, 1935. Defendant also gave notice 
of special defenses under the plea of general issue, in substance that the insured 
failed and neglected to pay the premium due April 18, 1933, and that no one paid 
it for him when it became due or within the period of grace provided in said _ pol- 
icy; that the period of grace for the payment of the premium due April 18, 1933, 
had long since elapsed and passed, prior to the date of the death of the insured on 
June 6, 1933, and that by reason of the failure, neglect and refusal of the insured, 
or anyone to pay said premium due April 18, 1933, for him within the period of 
grace provided in said policy, the policy lapsed and became null and void and of 
no effect prior to the death of the insured. 

“Also special notice of defense is, that the insured on June 10, 1932, borrowed 
from the defendant the sum of $95.00; that on October 18, 1932, the premium then 
due in the sum of $10.74 was automatically, under the terms of said policy, paid 
and charged as a loan against said policy; that on January 18, 1933, the quartetrly 
premium then due on said policy in the sum of $10.74 was automatically paid and 
charged as a loan against said policy, making the total loan against said policy 
$116.48: that the interest upon said loan, figured to June 6, 1933, the date of the 
death of the insured, amounted to the sum of $5.71, making the total indebtedness 
against said policy $122.19; that the cash surrender value of said policy on April 
18, 1933, the last date to which premium on said policy was paid, amounted to 
$126.25, leaving a balance of only $4.06 after the payment of the indebtedness 
against said policy; that said sum of $4.06 was insufficient to pay the quarterly, 
Premium due April 18, 1933, and that the insured did not, nor did any one for him, 
or on his behalf, cause the premium due April 18, 1933 to be paid, and that under 
the terms and provisions of said policy, the $4.06 remaining of the cash surrender 
value was applied by the defendant to the purchase of paid-up insurance on the 
life of William H. Rawson, which said sum was sufficient to buy a paid-up policy 
for the sum of $7.00 which together with post mortem dividends and interest, 
was tendered to the plaintiff.” 

_ The case was submitted to the court without a jury, and after hearing the 
evidence and arguments of counsel, the trial court found the issues in favor of 
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the plaintiff and against the defendant and rendered judgment on his findings in 
the sum of $877.81, as the amount due under the policy. From this judgment the 
defendant appeals to this court. 

It appears from the stipulation, evidence and exhibits that there was very 
little, if any, dispute about the facts in the case. It was stipulated by the parties 
to the suit that William H. Rawson, the insured, applied for the policy, which was 
issued to him on July 18, 1927. The policy provides for the payment of the annual 
premiums of $41.69. The first was to be paid on delivery of the policy and a pay- 
ment of yearly premium on or before the 18th of July of each succeeding year, 
until the death of the insured. The insured elected to pay the premiums quarterly 
in the sum of $10.74, but it appears from the policy that it was issued on the basis 
of an annual premium of $41.69, and that the anniversary of the issuance of the 
policy was the 18th of July of each succeeding year. There is no dispute relative 
to the issuance of the policy, the time of the death of the insured, nor the failure 
of the insured or any one for him to pay the premium that was due on April 18, 
1933. 

The policy provides that in case the insured does not make his payments of 
the premium when due, he has certain options which he can invoke that are under 
the heading, “Non-Forfeiture Options,” which are as follows: “After two full 
annual premiums shall have been paid hereon, and if the payment of any subsequent 
premium or installment shall be in default more than thirty-one days, then :” 

“Option A.—Without action on the part of the holder, the policy will be con- 
tinued for its value in participating paid-up life insurance (without disability or 
double indemnity benefits) which will have a yearly increasing surrender value in 
no event less than that required by law; or” 

“Option B.—If the holder so elect, the policy will be terminated and the sur- 
render value paid in cash with the written assent of the person to whom it is made 
payable; or” 

“Option C.—Upon written request by the holder filed at the Home Office of 
the Company within ninety days from the due date of the premium in default, the 
policy will be continued at its face amount including any outstanding additions and 
less any indebtedness to the Company hereon or secured hereby, for its value in 
participating extended term insurance (without loan privilege or disability or 
double indemnity benefits) dating from said due date. Such insurance will have 
a decreasing surrender value expiring with the extention term.” 

It is the contention of the defendant that the insured, “having failed to pay the 
premium due April 18, 1933, within the time provided by the policy sued on, and 
having failed to exercise Option ‘B’ or ‘C’ prior to his death, then the Insurance 
Company, under the terms of said policy, was unauthorized to, and did, exercise 
Option ‘A’ by purchasing paid-up insurance in the amount of $7.00, which amount 
was tendered to the beneficiary together with interest thereon, and costs, and there- 
after paid into court for the benefit of the plaintiff.” “That plaintiff could not 
under the terms of said policy exercise Option ‘C’ subsequent to the death of the 
insured, and the filing of the claim for the face of the policy did not amount to 
an exercise of Option ‘C.’ ” 

The plaintiff's case is clearly set forth in her petition and it is not necessary 
to restate it here. 

Both plaintiff and defendant have filed numerous cases to sustain their con- 
tention. The defendant has cited the case of McDonald v. Columbian National 
Life Insurance Co., 253 Pa. 239, 97 A. 1086, 1087, L.R.A.1916F, 1244, as sustaining 
the contention that the right to exercise the option B or C in the policy is personal 
to the insured and no one can exercise either of these options after the death ot 
the insured. The court, after discussing the options that were available to the 
insured in case of failure to pay the premiums when due, continues as follows: 
“The policy by its terms lapsed after 30 days’ default in payment of premium, and, 
under the Massachusetts statute, automatically became a paid-up life policy tor 
$760. This was by operation of law, and not from affirmative action of either party. 
The insured sought in vain to have it reinstated, but never requested that its cash 
value be used to purchase extended insurance. By the policy such options are 
given to the insured, and, in our opinion, must be exercised by him, especially 
that with reference to the purchase of extended insurance on his life. It 1s no 
more possible to procure valid life insurance on a dead man than valid fire insur- 
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ance on a burned building. And, as in this case such extended insurance was 
neither sought for nor obtained during the life of the insured, it cannot be secured 
later. The option was personal to him, and cannot be exercised after the rights 
and liabilities of the parties have been fixed by his death. Unless the insured 
elects to take extended insurance the right thereto is lost.” 


[1] In her brief the appellee suggests that the Supreme Court of Pennsylvania 
did not adhere to this rule in the case of Jeske v. Metropolitan Life Insurance Com- 
pany, 113 Pa.Super. 118, 172 A. 172. An examination of that case discloses that it 
was decided on an entirely different state of facts from the McDonald Case, and 
also materially different from the case we are considering. We are aware that 
there are other courts which have not adhered to this rule, but it is our conclusion 
the options contained in the present policy were personal to the insured and could 
not be exercised by any one after his death. 

As to whether the defendant was authorized under the terms of the policy to 
exercise option A by purchasing paid-up insurance for the plaintiff, the opinions 
of our sister states are not in accord. Our attention has not been called to any 
case where our Supreme or Appellate Courts have passed upon this question. In 
the case of Michigan Mutual Life Insurance Company v. Mayfield’s Adm’r, 121 
Ky. 839, 90 S.W. 607, a suit was brought on an insurance policy upon which the 
premium had been paid up to July 1, 1905. Insured died July 17, 1905, but failed 
to pay the premiums due July 1, 1905. The policy provided: 

“Paid-Up Insurance. If the payments are not made as provided herein, then 
in every such case the company shall not be liable for the payment of the insured 
sum; and this policy shall cease and determine, except, only, that after premiums 
shall have been paid for three or more full years, if default be made in the pay- 
ment of any premium thereafter, and there be no indebtedness on account of this 
policy, it will be valid as a paid-up nonparticipating policy for a fractional part 
of the sum insured as shown in the table of paid-up insurance below. * * * 

“Extended Insurance. After the payment of three full annual premiums, if 
default be made in the payment of any premium thereafter, the insured may, by 
giving written notice to the company within thirty days after such default, elect, 
in lieu of the paid-up insurance provided for in this policy, to have the full amount 
insured carried as nonparticipating term insurance without further payment of 
premiums, for the time specified in the table of extended insurance below, provided 
there is no indebtedness to the company on account of this policy. This nonpar- 
ticipating term insurance shall be subject to the condition of this policy, except 
as to the payment of premiums, and if death should occur within three years after 
the nonpayment of premiums, and during the continuance of the nonparticipating 
term insurance, there shall be deducted from the amount payable the sum of all 
premiums, with interest, that would have become due on this policy if it had been 
continued in force as originally intended.” 


In holding that the plaintiff beneficiary could recover only the paid-up insur- 
ance, the court said: mane ay eees 

“The theory upon which the appellee sought to recover upon this policy is 
that it was in full force at the time of the intestate’s death, it being claimed that 
he had 30 days after he failed to pay the premium in which to elect whether he 
would take ‘paid-up insurance’ or take ‘extended insurance.’ The appellant ques- 
tions the correctness of this position, and claims that by the terms of the policy 
the paid-up insurance feature was automatic, and that upon failure to pay the pre- 
mium the insured was entitled to paid-up insurance. It is conceded by appellant 
that after the paid-up insurance took effect the insured had the privilege of sub- 
stituting extended insurance therefor by giving notice within 30 days after the 
default in the payment of the premium that he desired to exercise his privilege. 
The solution of the question depends upon the terms of the policy. The parties 
were capable of contracting. It is the business of the court to ascertain and enforce 
the contract. It is expressly provided in clause 6 that the company is not liable 
for the payment of the insured sum; that the policy shall cease and determine after 
the premiums have been paid for three years, if default be made in the payment 
of any premium thereafter. It is then provided that the policy is valid as a non- 
participating policy for a fractional part of the sum insured, this sum to be paid 
on the death of the insured. This provision is automatic in character. When the 
Insured failed to pay the premium, the liability of the company was for that 
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fractional part of the sum insured, as shown by the table of paid-up insurance 
printed on the policy. It is not necessary that the insured should do anything as a 
prerequisite to the right to paid-up insurance. By the eighth clause of the policy 
the insured has the right to give written notice to the company within 30 days 
after the default in the payment of the premium, and in lieu of the paid-up insur- 
ance provided for in the policy to have the full amount insured carried as non- 
participating term insurance, without further payment of premiums for the time 
specified in the table relating to extended insurance. The right under this clause 
of the policy is optional with the insured. He can substitute extended insurance 
in lieu of paid-up insurance, if he desires. However, after the default in the pay- 
ment of the premium, until he exercises this option, his rights are determined by 
the clause of the policy which provides for paid-up insurance. 

“It is insisted, however, as the insured has thirty days in which to apply for 
extended insurance, that the policy for the full amount remains in force until the 
expiration of 30 days. This contention is in the face of the plain terms of the 
policy. To take this view of it, we would have to hold that the policy remains in 
force for 30 days after default in the payment of premiums, although it is expressly 
provided that the company is not liable for the payment of the insured sum after 
default in the payment of the premiums, but only for a paid-up policy for a 
fractional part of the sum insured. The policy for the full amount did not remain 
in force after default in the payment of the premium, If we so held, we would 
say that the clauses intended to fix the rights of the parties upon the default of 
the payment of the premium did not become operative until 30 days thereafter, and 
that the appellant carried the risk for 30 days without compensation. Either the 
clause providing for paid-up insurance or the one for extended insurance became 
operative and in force upon the default of the payment of the premium, as both 
ot the clauses could not be in force at the same time. As the paid-up insurance 
clause. automatically went into force upon the default in the payment of the pre- 
mium, the insured could not substitute the extended insurance in lieu thereof with- 
out making the election to which reference has been made. As the insured did not 
make the election, his personal representative cannot do so.” 

[2] We have quoted at length from this opinion because the facts are prac- 
tically the same as the case now before us, and the law as stated by that court 
is applicable. It is our conclusion that under the terms of the policy in question, 
the defendant insurance company had the right to, and did, exercise option A of 
the policy of insurance, 

[3] The plaintiff seriously insists that the defendant was indebted to the 
insured more than $10.74, which was the quarterly premium on the policy, and 
therefore the company should have used that to pay the premium for another 
quarter and kept the policy in full force and effect. They arrive at this conclusion, 
that by the admission of the defendant the cash surrender value of the policy was 
$4.06, and they further contend that there was an apportionate part of a dividend 
amounting to $8.19 which was due insured, and the two sums equaled $12.25, or 
more than enough to pay the premium due April 18, 1933. The plaintiff introduced 
in evidence the resolution of the board of directors of the defendant company, 
which was passed on November 14, 1932. It provided for a dividend for policies, 
“which shall be in force on their respective anniversaries in 1933.” The anniversary 
of+the policy in question is the date that it was issued, namely, July 18. This 
policy was not in full force on that date and was not entitled to participate in any 
dividends. Therefore, it was not entitled to have this amount applied on the pay- 
ment of the past due premium. ; 

The trial court erred in finding that the defendant was liable for the face 
value of the policy and entering judgment for $877.81, but should have found that 
the plea of tender of the defendant was valid and all to which the plaintiff was 
entitled was the $7 paid-up insurance with costs, etc. 

The judgment of the circuit court of Peoria county is hereby reversed and 
cause remanded. 

Judgment reversed and remanded. 

Huffman, P. J., and Dove, J., concur. 
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GUARDIAN LIFE INS. CO. OF AMERICA v. BARRY. No. 15248. 
Appellate Court of Indiana, in Banc. March 2, 1937. 
6 Northeastern Reporter (2d) 725. 
1. AMBIGUITY. 

Insurance contract will be construed in case of doubt most strongly against 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2, AMBIGUITY. 

When insurance policy is susceptible of two constructions, the court will adopt 
that which sustains the indemnity, rather than that which forces a forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INCONTESTABILITY. 

Statute requiring life insurance policy to contain incontestable clause applies 
to all contracts which life insurance companies are given power to issue, including 
life insurance policy with provision for disability benefits (Burns’ Ann.St.1933, §§ 
39-201, 39-801; Acts 1909, c. 95). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

4, INCONTESTABILITY. 

Incontestable clause in life insurance policy must be as favorable to insured 
as the statute, and no other exceptions are permitted than failure to pay premiums 
and military and naval service in time of war (Burns’ Ann.St.1933, § 39-801). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

5. INCONTESTABILITY. 

Liability of insurance company for disability benefits under life insurance pol- 
icy providing that it should be incontestable after one year, except for nonpayment 
of premiums and except as to provisions and conditions relating to benefits in the 
event of total and permanent disability, etc., was incontestable after expiration 
of the incontestability period because of alleged fraudulent answers to questions in 
application as to existence of diseases (Burns’ Ann.St.1933, § 39-801). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

7. RELEASE. 

Where there was no consideration for release by insured of insurer’s obliga- 
tions under policy, there was no consideration for issuance of substituted policy 
so as to prevent recovery on original policy. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

Bridwell, J., dissenting. 

\ppeal from Vanderburgh Circuit Court; John W. Spencer, Jr., Judge. : 

Action by Wilbur E. Barry against the Guardian Life Insurance Company of 
America. From a judgment for plaintiff, defendant appeals. 

\firmed. 

Hatfield, Roberts & Aatfield, of Evansville, for appellant. 

Craig & Mitchell and Winfield K. Denton, all of Evansville, for appellee. 

Kime, Judge. 

The appellee was born into a family where it was necessary that he work and 
contribute to the general fund for their support. As a youth he had worked for a 
telephone company, where he met a co-employee who was also an agent of the 
appellant. This agent had many times asked, and as the appellee said “been con- 
tinuously after me to buy insurance.” At the age of nineteen appellee finally per- 
mitted the appellant’s agent to come to appellee’s home to talk to his parents rel- 
ative to the proposed insurance. For some time prior to the issuance of this pol- 
icy, in fact throughout the major portion of his childhood, appellee had had some 
skin disease which he thought was eczema. He had told the agent of appellant of 
this skin disease, and, at the time the agent visited their home, his mother also 
told the agent about it, but the agent waived that aside, saying that the general 
agent of the appellant in that city also had the same skin disease and it had not 
Prevented him from acquiring insurance in this company. 

On the 9th day of July, 1923 the appellee signed an application for a policy of 
insurance on his life with the appellant, and before this policy was issued appellee 
submitted to a medical examination by one of the medical examiners of the 
appellant. The policy was issued and the premiums were paid, as they became due, 
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until 1925, when the appellee became disabled to such extent that he was prevented 
from_ working, at which time he filed a claim under his policy seeking disability 
benefits. This claim was referred to the home office of the company and two mem- 
bers of the staff thereof approved the claim. However, payment thereon was 
never made. The money paid as premiums was never paid directly by the appellee 
from the time of the first premium until the time of the trial, but had always been 
paid to the appellant by the appellee’s mother. 

The condition of the appellee became progressively worse from the time of the 
application for disability benefits until the complaint was filed herein in 1932. 

Appellee filed a complaint in one paragraph which was later amended. Then a 
supplemental complaint, which brought the damages down to date of trial from 
the inception of the suit, was filed. The complaint alleged the due execution and 
delivery of the policy whereby the company agreed to pay the sum of $10 per 
month upon receiving proofs of total disability and a waiver of all premiums due 
on such policy during the continuance of such; that said proofs have been sub- 
mitted and all conditions necessary on his part to be performed under the policy 
had been performed; and that by reason of such fact he was entitled (1) to 
recover the sum of $10 per month since the 23d day of February, 1925, together 
with interest thereon, and (2) to a return of all premiums paid from the 13th day 
of July, 1925, to the date of the last payment. 

The policy was attached to the complaint as an exhibit and provided, among 
other things, that “18. This policy is free from restrictions as to residence, travel, 
occupation, or military or naval service, except as provided in paragraph 22 hereof 
regarding double indemnity benefit and in paragraph 23 hereof regarding disability 
benefits, and shall be incontestable after it has been in force during the lifetime 
of the Insured for a period of one year from its date of issue, except for non- 
payment of premium, and except as to provisions in the event of total and per- 
manent disability and those granting additional insurance specifically against death 
from accident, and subject to the provisions of paragraph 16 concerning misstate- 
ment of age.” 

To this complaint the appellant filed an answer in general denial and a second 
paragraph of answer. The second paragraph alleged that the appellee had fraud- 
ulently withheld from them the fact that he had a skin disease, in that he answered 
certain questions in the application to the effect that he had had no skin diseases; 
that because of such fraud on the part of the appellee the appellant refused to pay 
his claim and substituted, with the consent of the appellee, another policy wherein 
the disability benefits were not included. To this second paragraph of answer the 
appellee. filed a demurrer alleging that the second paragraph of answer failed t 
state a defense to the cause of action because it did not show that the appellant 
had elected to rescind the contract within the time provided by the policy, and for 
the further reason, among others, that as the appellee was an infant at the time 
of the issuance of the policy, the appellant could not avoid such policy because of 
the breach of warranty made by an infant. 

This demurrer was sustained and the appellant reserved an exception. Follow- 
ing this the appellant filed a third paragraph of answer alleging rescission and can- 
cellation, and a fourth paragraph of answer in which the allegation as to the breach 
of warranty was again made, and further alleged that the contract was severable 
in that it provided for payment of $31.22 for the twenty-pay life feature, $2.02 
for the double indemnity benefit, and $1.79 for the disability benefits; and_ that 
since the alleged substitution the appellee had not paid any premiums for disability 
benefits and had in effect ratified and confirmed the substitution of the policy. To 
this the appellee filed a demurrer alleging that it failed to state facts sufficient t 
constitute a defense to the cause of action alleged in the amended complaint and 
averred, among other things, that the incontestable clause made the facts alleged 
in the fourth paragraph of answer immaterial. This demurrer was by the court 
sustained, to which the appellant reserved an exception. ; 

Upon the issues thus joined the cause was submitted to a jury, and before the 
conclusion of the evidence the appellant filed an amended third paragraph ot 
answer alleging more specifically thar it had done prior thereto that the policy 
was in fact three policies, (1) for the life feature, (2) for double indemnity, and 
(3) for disability, and further that at the request of the appellee in writing for a 
change of policy the appellant complied with said request and issued to appellee a 
twenty-pay life policy with the double indemnity feature but without the disability 
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benefit; that the original policy issued appellee was by him surrendered and can- 
celed; and that the appellant refunded to the appellee all premiums paid by him 
on account of the benefit of total and permanent disability provisions in the original 
policy, which refunded premiums the appellee retains. To this amended third 
paragraph of answer the appellee replied in three paragraphs: (1) General denial, 
(2) that the contract set out in the amended third paragraph of answer was exe- 
cuted without any consideration, and (3) that the contract referred to in the 
amended third paragraph of answer was entered into in consideration of the appel- 
lant refunding to appellee all premiums paid on account of said disability provision 
and that the appellant has failed and neglected to return such premiums or any 
part thereof to the appellee, and that because of the failure and neglect to offer 
or tender the same to him the consideration for said contract had therefore failed. 
And further that the appellant did not perform any act by virtue of the purported 
release set out in said third paragraph of answer which it was not obligated and 
obliged to do by its original contract which is herein sued on. 

The jury returned a verdict for the appellee in the sum of $1,578.47 upon which 
judgment was rendered. Following a motion for new trial which was overruled, 
the appellant appealed, assigning as error that the court erred (1) in sustaining the 
demurrer of the appellee to the appellant’s second paragraph of answer to the 
amended complaint, (2) in sustaining the demurrer of the appellee to the appellant’s 
fourth paragraph of answer to the amended complaint, and (3) in overruling 
‘ppellant’s motion for a new trial. 

[1, 2] There is only one question properly presented here, and that is whether 
or not the incontestable clause contained in the policy, and as fixed by the statute 
relating thereto in this state, is controlling. It is elemental that in the construction 
of an insurance contract it will be construed, in case of any doubt, most strongly 
against the insurer; that forfeitures are not favored; that contracts will be con- 
strued to avoid forfeitures if reasonably possible; and that when an insurance 
policy is susceptible of two constructions the court will adopt that which sustains 
the indemnity rather than that which forces a forfeiture. 

[3] The trial court sustained the appellee’s demurrer to the appellant’s second 
paragraph of answer, which demurrer first presented the above question. The 
second paragraph of answer failed to allege that there had ever been a contest of 
the appellant’s liability prior to the expiration of the incontestability period which 
was fixed by the policy at one year and an answer which fails to set forth such 
facts is bad and the demurrer thereto was properly sustained. The statute on 
incontestability is aS follows: “From and after July 1, 1909, no policy of life insur- 
ance shall be issued or delivered in this state or be issued by a life insurance com- 
pany organized under the laws of this state, unless the same shall provide the 
following: * * * that the policy * * * shall be incontestable after not more than two 
years from its date, except for non-payment of premiums and except for violation 
of the conditions of the policy. relating to naval and military service in time of 
war.” Acts 1909, ch. 95, § 5, p. 251; Acts 1925, ch. 195, § 1, p. 466, being section 
39-801, Burns’ 1933, section 9723, Baldwin’s 1934. The title to the act of 1909 
reads as follows: “An Act to amend section 1, 27 and 29 of an act entitled ‘An act 
for the incorporation of life insurance companies on either the stock of the mutual 
plan, defining their powers and prescribing their duties and the duties of certain 
officers in connection therewith, providing penalties for the violation of this act 
and declaring an emergency,’ approved February 10, 1899; also to amend section 
1 of an amendatory act thereto entitled ‘An act to amend sections ten (10), four- 
teen (14) and fifteen (15) of an act entitled “An act for the incorporation of life 
insurance companies on either the stock or the mutual plan, defining their powers 
and prescribing their duties and the duties of certain officers in connection there- 
with, providing penalties for the violation of this act and declaring an emergency,” 
approved February 10, 1899, and being chapter twenty-eight (28) of the published 
laws, passed at the sixty-first regular session of the general assembly of the State 
of Indiana, and declaring an emergency,’ approved February 25, 1903; also adding 
supplemental sections to said act relating to the transaction of the business of life 
insurance in the State of Indiana, regulating the conditions and provisions of pol- 
icies of life insurance companies organised under the laws of this state or doing 
business therein, and declaring an emergency.” Prior to the passage of this act 
the statute which provided for the organization of insurance companies read as 
follows: “Be it enacted by the General Assembly of the State of Indiana, That any 
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ten or more persons, citizens of this State, may associate in accordance with the 
provisions of this act, and form an incorporated company for the followimg pur- 
poses: To make insurance, either upon the stock or mutual principle, upon the lives 
of individuals, and every insurance appertaining thereto or connected therewith, 
and to grant and purchase annuities.” Acts 1899, c. 28, p. 30, § 1, being section 
39-201, Burns’ 1933, section 4860, Baldwin’s 1934. The act of 1909 (chapter 95, § 
1) amended the first section of the act of 1899 by adding the words “including 
insurance against permanent mental or physical disability resulting from accident 
or disease, or against accidental death, combined with a policy of life insurance,’ 
after the word “therewith” and before the words “and to grant and purchase 
annuities.” Thus we find that the statutes gave to insurance companies organized 
under the laws of this state and doing business therein authority to insert total and 
permanent disability and double indemnity features in their contracts. The fact 
that this statute was amended is an indication that the Legislature intended to add 
something to the statutory law or correct a defect, and we believe that they were 
making it possible for life insurance companies to legally include these features in 
their policies of life insurance. 

Inasmuch as the title to the act of 1909 provides for the incorporation of life 
insurance companies and defines their powers and regulates the conditions and pro- 
visions of policies of life insurance companies organized under the laws of this 
state or doing business in this state, and inasmuch as section 1 of this act gave such 
life insurance companies authority to insert total permanent disability and double 
indemnity features in their contracts, it naturally follows that the Legislature, by 
section 5. of the act of 1909 providing for certain provisions to be inserted in ail 
policies issued by life insurance companies organized under the laws of this state 
intended that such clauses and provisions should be inserted in all contracts which 
the life insurance companies organized under the laws of this state, had power to 
issue including those in question here. 

[4, 5] Incontestable clause in the policy herein must be at least as favorable to 
the insured as the statute, and our statute only permits the insurance company to 
except two grounds, namely, failure to pay premiums and military and naval ser- 
vice in time of war. The statute means, we believe, exactly what it says; that is, 
that the policy shall be incontestable after two years unless one of these two 
exceptions is the reason for the contest. The policy herein sued on is a life insur- 
ance contract, and the statute applies with equal force to all of its provisions. 
Insurance companies endeavoring to make their contracts more salable and attrac- 
tive to prospective purchasers have added many features and provisions, and we 
believe that the many items of such features should not in any way act to deprive 
the insured of the rights that our statutes have given them. The Circuit Court of 
Appeals for the Fourth Circuit, in the case of Ness v. Mutual Life Insurance Com- 
pany, 70 F.(2d) 59, 61, had an incontestable clause practically the same as the one 
here in question. The insurance company contended there, as it does here, that the 
policy was obtained by fraud, and there, as here, the incontestable period had 
elapsed when the company made the defense. The court held that the insurance 
company was precluded from setting up this defense because of this incontestable 
clause, and said: 


“The purpose of the second exception in the incontestability clause was to make 
clear that, notwithstanding the provisions of that clause, the company reserved the 
right to rely upon the restrictions and provisions contained in sections 1 and 3. 
Thus the right was reserved to contest, under section 1, liability for double indem- 
nity in case of suicide or death resulting from military or naval service 7 from 
engaging in felony. And the right was reserved to contest, under section 3, claims 
for disability where due proofs had not been furnished, or where upon request of 
the company proofs of the continuance of the disability had been refused, or where 
the disability resulted from self-inflicted injury or from military or naval service 
beyond the continental limits of the United States and Canada. Under some recent 
decisions defenses under clauses such as those contained in sections 1 and 3 are 
held not to be precluded by the incontestability clause. See Scales v. Jefferson 
Standard Life Ins. Co., 155 Tenn. 412, 295 S.W. 58, 55 A.L.R. 537, and note, and 
Wright v. Philadelphia Life Ins. Co. (D.C.) 25 F. (2d) 514, and cases there cited. 
But in many jurisdictions it is held that the incontestability clause does preclude 

a defense based upon such provisions. See notes in 55 A.L.R. 549 and 67 A.L.R. 
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1364. It was evidently to guard against a construction of the policy holding that 
the defenses reserved in sections 1 and 3 were precluded by the incontestability 
clause, that the second exception in that clause was inserted. 

“If it had been the intention of the company that the right to contest liability 
for double indemnity or disability benefits should not be affected by the incon- 
testability clause, it would have been easy enough to use language making that 
intention clear, as by simply wording the second exception to the incontestability 
clause to read: ‘Except as to liability for double indemnity or disability benefits.’ 
If there were any ambiguity in the language used, it is well settled that it should 
be resolved in favor of the insured. Mutual Life Ins. Co. v. Hurni Packing Co., 
263 U.S. 167, 174, 44 S.Ct. 90, 68 eo 235, 31 A.L.R. 102; Imperial Fire Ins. Co. 
y. Coos County, 151 U.S. 452, 402, 14 S.Ct. 379, 38 L.Ed. 231; Thompson v. Phenix 
Ins. Co., 136 U.S. 287, 297, 10 S Ct. 1019, 34 L.Ed. 408. But there is no ambiguity. 
The incontestability clause was directed at defenses which might be asserted to the 
policy. The exception which we are considering was clearly intended to except 
certain defenses from the operation of that clause; and, equally clearly, the 
defenses so gee were those ous rated in the sections to which specific refer- 
ence was made, i. e., sections 1 and 3. These sections provide the restrictions and 
provisions under wae the promise with respect to double indemnity and disability 
made in the face of the policy are to be enjoyed. And the second exception in the 
incontestability clause preserves defenses arising out of these restrictions and pro- 
visions against the general effect of the clause. It is to be noted that the exception 
is, not as to the double indemnity and disability benefits, but as to ‘restrictions and 
provisions applying to the double indemnity and disability benefits.’ ” 

This case has since been followed by Thompson v. New York Life Insurance 
Co. (D.C.) 9 F.Supp. 248; Kiriakides v. Equitable Life Assurance Society, 174 
S.C. 140, 177 S.E. 40; Mutual Life Insurance Company v. Markowitz (C.C.A.) 78 
F.(2d) 396; Kaufman v. New York Life Insurance Company (C.C.A.) 78 F.(2d) 
398 Set, also, Indiana National Life Insurance Company v. McGinnis (1913) 180 
Ind. 9, 101 N.E. 289, 45 L.R.A.(N.S.) 192. 

th appellant contends that the verdict of the jury is excessive, but a com- 
putation of the disability due plus the premiums that should be returned shows 
that the verdict of the jury was less than it should have heen so there is no merit 
in this contention. 

There has been an attempt to present questions relative to the instructions, but 
they are not properly before us under any of the various methods that were avail- 
able to the appellant. ; 

Appellant also attempts to present questions as to the sufficiency of the evi- 
dence, but its brief fails to show the filing of any bill of exception; that any time 
was granted within which such a bill might be filed; when its motion for a new 
trial was overruled; or when a final judgment was rendered. . However, we have 
examined the evidence to satisfy ourselves that the verdict of the jury was correct 
and find that there was sufficient evidence to sustain that verdict. 

[6] The appellant’s amended third paragraph of answer was filed during the 
progress of the trial and contained virtually the same allegations as its fourth 
paragraph of answer. Under such a situation, even if the ruling on the demurrer 
thereto could be said to be error it would be harmless. 

|7] One of appellant’s most vigorous contentions is that the appellee released 
it and, consequently, there could be no liability on its part; but an examination of 
the evidence in the transcript clearly shows that there was sufficient evidence from 
which the jury was warranted in finding, as it evidently did, that there was a total 
failure of consideration on the part of the appellant as to the release. And also 
that appellee had never released any of the obligations of the first policy and had 
never accepted delivery of the second policy. Since there was found to be no con- 
sideration for the alleged release of the first policy moving from the appellant to 
the appellee, there could be no consideration for the issuance of the second policy 
moving from the appellee to the appellant. 

_ Finding no reversible error, the judgment of the Vanderburgh circuit court is 
in all things affirmed. 

Dudine, J., concurs in result. 

Bridwell, J., dissents 
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LEWIS et al. v. CONTINENTAL ASSUR. CO. et al. Ag. No. 10. 
Appellate Court of Illinois. Fourth District. March 4, 1937. 
6 Northeastern Reporter (2d) 882. 
1. DESIGNATION OF BENEFICIARY. 

Where father, in connection with divorce proceeding, executed property 
settlement agreeing to transfer to daughters certain amount of insurance “which he 
now carried,’ daughters’ complaint against father’s employer and insurer, allegedly 
issuing group policy on life of father to whom certificates were issued which 
improperly omitted names of daughters as beneficiaries, held properly dismissed 
because stating no cause of action in absence of allegation that insurance referred 
to in property settlement was same as that carried by father at time of death. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

Appeal from Circuit Court, Pulaski County; H. A. Spann, Judge. 

Suit by Lelia Lewis and others against the Continental Assurance Company and 
others. An amended complaint was dismissed, and plaintiffs appeal. 

Affirmed. 

Asa J. Wilbourn, of Cairo, and C. S. Miller of Mound City, for appellants. 

Stone & Fowler, of Marion (A. D. Stevens, of Springfield, of counsel), for 
appellees. 

Stone, Presiding Justice. 

Appellants filed their complaint in chancery in the circuit court of Pulaski 
county, and afterwards, a first and second amended complaint. The cause came on 
to be heard upon motions to dismiss the second amended complaint. 


The second amended complaint alleges the marriage of the assured Walker T. 
Lewis and Anna Lewis, one of the plaintiffs; the birth of this marriage of Lelia 
and Regina Lewis; that on the 23d day of October, 1928, said Walker T. Lewis 
secured a divorce from Anna Lewis in the said county of Pulaski; that as a part of 
the settlement of property rights in connection with said divorce proceeding Walker 
T. Lewis and Anna Lewis agreed in writing that the said Walker T. Lewis 
“shall transfer of the insurance which he now carries the total amount of $4,500.00 
and make same payable to the above named daughters, share and share alike, and 
that the party of the first part shall transfer of the insurance which he is now 
carrying a total of $1,500.00, which shall be made payable to his estate,” and so 
forth. 

The complaint further alleges that at the time of the execution of the foregoing 
agreement, Walker T. Lewis was an employee of the Central Illinois Public Serv- 
ice Company and had been for many years prior thereto and continued in such 
employ until the date of his death; that the said Central Illinois Public Service Com- 
pany carried group insurance upon the said Lewis together with other employees; 
that in connection with such group insurance the life of said Walker T. Lewis 
was insured in the total sum of $6,000, which said amount of insurance had been 
carried and paid for by the said Walker T. Lewis prior to the execution of said 
agreement and was continued by him thereafter up until the date of his death. 


The complaint further alleges that in accordance with said agreement, said 
Anna Lewis and Walker T. Lewis agreed that the beneficiaries in the said insurance 
to the amount of $4,500 should be transferred and changed to the name of each of 
the children substituted for the name of Anna Lewis therein, and that said Central 
Illinois Public Service Company was so notified and furnished a copy of said 
agreement. 

That the said Central Illinois Public Service Company procured from the Con- 
tinental Assurance Company a certain policy of insurance commonly called a 
group insurance policy, the exact terms and conditions of which group insurance 
policy are unknown to the plaintiffs, but that plaintiffs are informed and believe, 
and so state the fact to be, that such group insurance policy provides for the issuance 
of certain certificates by the said Central Illinois Public Service Company to its 
employees whereby, in accordance with the terms and conditions of such group 
insurance policy and the certificates issued in conformity therewith, the lives of said 
employees of said Central Illinois Public Service Company were insured. That in , 
connection with the said group insurance policy so carried by the Central Illinois 
Public Service Company with the defendant Continental Assurance Company, cer- 
tain certificates of policies of insurance were issued by said Continental Assurance 
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Company upon the request of said Central Illinois Public Service Company, upon the 
life of said Walker T. Lewis and delivered to him, and at the time the said policies 
were issued both the Central Illinois Public. Service Company and the Continental 
Assurance Company had full knowledge of the agreement above set forth, and that 
in accordance with. the terms and conditions of such agreement, the plaintiffs Lelia 
Lewis and Regina Lewis should have been named in the said policies as the 
beneficiaries thereof. 

That said policies were never turned over to plaintiffs; that plaintiffs have been 
unable to get possession of them; that they affix Exhibit A as a form which they 
believe is the correct form of policies issued to the said Walker T. Lewis, except 
as to names and dates and so forth. 

The complaint further alleges that Walker T. Lewis died in Missouri on the 
18th day of March, 1934, while said policies were in full force and effect, leaving 
surviving him the defendant Edith Corzine Lewis, his wife, and the plaintiffs 
Lelia and Regina Lewis, his daughters. 

That immediately after said death plaintiffs communicated with both the Central 
Illinois Public Service Company and the Continental Assurance Company and asked 
the said Continental Assurance Company for necessary blanks with which to make 
proofs of death on their behalf, and that said Continental Assurance Company 
replied that they had no record of insurance issued to the said Walker T. Lewis; 
that plaintiffs notified both defendants immediately after said death that they were 
claiming this insurance to the -r:ount of $4,500; that hoth defendants had full 
knowledge of said contract. That notwithstanding said knowledge the said Con- 
tinental Assurance Company did. under date of April 17, 1924, wrongfully and 
improperly pay over to the said Edith Corzine Lewis the amount of such insurance, 
$4,500, so due and payable to plaintiffs, without the knowledge or consent of the 
plaintiffs. 

The complaint further alleges that Edith Corzine Lewis, the other defendant, 
had full knowledge of the existence of said contract, and that said insurance in 
equity and justice belonged to and was the property of these plaintiffs, and that she 
had no right to collect any part thereof, but conspiring and conniving with certain 
officers and agents of the Central Illinois Public Service Company and the Con- 
tinental Assurance Company she unlawfully and wrongfully had her name 
substituted as beneficiary in said policies shortly before the death of said Walker 
T. Lewis, and unlawfully and wrongfully procured the payment of said insurance 
to her. . 

The complaint then prays that the Continental Assurance Company, its officers 
and agents, be required to make full disclosure as to what insurance policies had 
been issued by them on the life of the said Walker T. Lewis, what names were 
written in as beneficiaries thereof, together with complete form and condition of 
said policies; that in case any name appears therein except the names of plaintiffs 
Lelia Lewis and Regina Lewis, that such insurance policies be reformed so as to 
show the correct name of said beneficiaries ; and that the said defendant be required 
to pay to the said Lelia Lewis and Regina Lewis the sum of $4,500 in accordance 
with the terms, agreements, and conditions of said insurance, and so forth. 


To this second amended bill of complaint, defendants filed separate motions to 
dismiss on the ground that said amended complaint did not state a cause of action. 
Many other reasons are urged why this second amended complaint is insufficient. 
We shall examine this one which is common to all the motions. 


_ [1], 2] The language of the contract between Walker T. Lewis and Anna Lewis 
is that Walker T. Lewis “shall transfer of the insurance which he now carries the 
total amount of $4,500.00, and make same payable to the above named daughters, 
share and share alike.” There is no allegation anywhere in this complaint to the 
effect that the insurance there referred to is the same insurance which the said 
Walker T. Lewis carried at the time of his death. Even giving to said allegation in 
said complaint its reasonable intendments, there is that specific allegation lacking. 
It is a well-established rule, however, that the allegations in a pleading must be 
taken most strongly against the pleader, and by the application of that rule, instead 
of supplying the necessary needed allegations, the contrary is true, and the com- 
plaint with its exhibits shows upon its face that it is not the same insurance, and 
the dates of the exhibit bear that out. In a proceeding of this character, courts 
may no assume, guess, or take for granted an allegation without which a pleading 
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cannot be maintained. It would have been easy to make this allegation. If the 
allegation is not true, it would have been easy to say that the insurance was one 
and the same insurance and that by a system of procedure it was carried on from 
year to year by renewals, but was still the insurance which the said Walker T. 
Lewis carried at the time of his death. This allegation is not there, nor as said 
before is there anything which alleges that fact. It is true the complaint alleges 
that the defendant Central Illinois Public Service Company procured insurance on 
its employes from the other defendant, but it does not say when, nor in what amount, 
nor what character of insurance was so procured. 

We are of the opinion that this second amended complaint is lacking in substan- 
tial averments without which a cause of action cannot be based upon said complaint. 

Having arrived at this judgment in the matter, it is unnecessary to discuss the 
other numerous objections to the complaint. If this is lacking, then the discovery 
asked for in the complaint could not avail plaintiffs, even were they such parties as 
were entitled to ask for discovery. This being true, the allegations of conspiracy, 
if they stated a ground of conspiracy, would still be an allegation in reference to 
insurance which the court cannot say was the insurance alluded to in the divorce 
contract. 

[3] As to the discovery, section 182, paragraph (2), chapter 110, Smith-Hurd 
Rev.Stat., the Civil Practice Act provides for the listing of documents by the 
party in whose possession they may be, but that cannot be had based upon an 
allegation which is general and sweeping and calls for something entirely indefinite 
in order that a party may see whether there is something upon which to base a cause 
of action. The cause of action must be stated first. 

The record in this case shows that plaintiffs took ample time to amend the com- 
plaint again, but failed to do so. It is a fair assumption that they refused to 
amend knowingly and intentionally, with reasons which were sufficient to them. 
They elected to stand by the second amended complaint and brought this appeal. 

The second amended complaint being in our judgment insufficient to state a 
cause of action, it follows that the trial court ruled correctly in dismissing it. 

The judgment of the circuit court is affirmed. 

Judgment affirmed. 

Edwards and Murphy, JJ., concur. 


WERNER v. STATE LIFE INS. CO. OF INDIANAPOLIS. No. 15321. 


Appellate Court of Indiana, in Banc. March 5, 1937. 
6 Northeastern Reporter (2d) 786. 
1. EXCLUSION, 

Double indemnity clause of life policies covering accidental death and paren- 
thetically excluding murder or suicide held unambiguously to exclude death by 
murder, precluding application of rule that ambiguous policy will be strictly con- 
strued against insurer. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

2. MURDER. 


Death of insured from gunshot wounds two days after insured, while in his 
place of business as a pawnbroker, was beaten, robbed, and shot, he/d death by 
“murder” within statutes in effect when life policies were issued and when insured 
died, precluding recovery on double indemnity clauses specifically excluding murder 
(Acts 1905, c. 169, § 347; Acts 1929, c. 54, § 4). 

(For other cases, see Insurance, Dec. Dig, § 515.) 

3. INCONTESTABILITY. 


Clause making life policies incontestable after one year except for nonpayment 
of premiums, and statute requiring provision making life policy incontestable atter 
two years, except for nonpayment of premiums and violation of conditions relating 
to naval and military service, held not to prevent insurer from contending that 
insured’s death was result of murder and hence was expressly excluded from 
double indemnity clause (Acts 1905, c. 169, § 347; Acts 1929, c. 54, § 4; Burns 
Ann. St. 1933, § 39-801, par. 3). 


(For other cases, see Insurance, Dec. Dig. § 400.) 
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Kime, J., dissenting. 

Appeal from Superior Court, Marion County; Joseph R. Williams, Judge. 

Action by Edith I. Werner against the State Life Insurance Company of 
Indianapolis, Ind. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Fenton, Steers, Beasley & Klee, of Indianapolis (Arthur J. Sullivan, of Indi- 
anapolis, of counsel), for appellant. 

Charles F. Coffin, Milton W. Mangus, and Joseph A. McGowan, all of 
Indianapolis, for appellee. 

DupDINE, Judge. 

This is an appeal from a judgment for appellee (defendant below) in a suit 
instituted by appellant, the beneficiary of two life insurance policies, issued by 
appellee, to recover on the double indemnity provision of the policies. 

The complaint was in two paragraphs, one for each policy. The paragraphs 
were identical except as to the amounts of insurance provided by the respective 
policies. A demurrer to each of said paragraphs of complaint was filed and sus- 
tained, and appellant declining to plead further, judgment was rendered in favor 
of appellee. On appeal the sole error relied upon for reversal is alleged error in 
sustaining each of said demurrers. 

The policies were dated February 16, 1921. They contained an “incontestability 
clause” which provided that the policy “shall be incontestable after one year from 
date hereof, except for nonpayment of premiums.” 

The double indemnity clause of the policies was as follows: 

“During the premium paying period of this policy, and excluding any time while 
the same may be in force as extended insurance, all premiums having been duly 
paid, and this Policy being then in force, in the event of the death of the insured, 
resulting from bodily injury, sustained and effected directly through external, vio- 
lent and accidental means (murder or suicide, sane or insane, not included), exclu- 
sively and independently of all other causes, provided such death shall occur 
within ninety (90) days from the date of the accident, the Company will pay to the 
beneficiary or beneficiaries hereunder, in addition to the amount otherwise due, 
under this policy. * * * ” (Our italics.) 

The complaint alleged, among other things, “ * * * that on or about the 
4th day of August, 1932, and while said policy was in full force and effect, and 
there being no indebtedness due on said policy in favor of the defendant, the 
insured, Jacob Werner, died as the result of bodily injuries sustained and effected 
directly through external, violent, and accidental means, and not by murder or 
suicide, exclusively and independently of all other causes, in the following manner 
to-wit: that on the 2nd day of August, 1932, said insured, while in his office and 
place of business as a pawn broker at 234 Indiana Avenue, in the city of 
Indianapolis, Indiana, all without any fault or provocation on his part, was held up, 
beaten about the head and body and robbed and shot by a gun, through the 
epigastrium, transverse colon, duodenum and abdominal wall, from all of which 
injuries he died from gunshot wounds two days later, to-wit, on the 4th day of 
\ugust, 1932, at the Riley Hospital in the city of Indianapolis, Indiana.” : 

\ppellant’s points may be summarized as follows: 

_ (1) The facts alleged in the complaint show that the insured’s death “resulted 
trom bodily injury, sustained and effected through external, violent and accidental 
— within the meaning of said terms as expressed in said double indemnity 
clause. 

Stated adversely, appellant contends that the facts alleged in the complaint do 
not show that insured’s death resulted from “murder or suicide, sane or insane,” 
within the meaning of said terms as expressed in said double indemnity clause. 

(2) Regardless of whether or not insured’s death is shown by the allegations 
of the complaint to come within the provisions, or exceptions to the provisions of 
said double indemnity clause, the incontestability clause and section 39-801, par. 
3, Burns’ 1933, permits a recovery on the policies, they having been in force more 
—_ two years at the time of insured’s death, and premiums being fully paid at 
that fime. 


Section 39-801, par. 3, Burns’ 1933, supra, provides: 
“From and after July 1, 1909, no policy of life insurance shall be issued or 
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delivered in this state or be issued by a life insurance company organized under the 
laws of this state, unless the same shall provide the following: * * * 

“(3) That the policy * * * shall be incontestable after it shall have been in 
force during the lifetime of the insured for two (2) years from its date, except 
for nonpayment of premiums and except for violation of the conditions of the 
policy relating to naval and military service in time of war.” 

It will be readily seen that the policies in the instant case complied with the 
provisions of section 39-801, Burns’ 1933, section 9723 Baldwin’s Ind.St.1934, supra, 
in so far as contestability for nonpayment of premiums is concerned. 

We will first discuss the contention that insured’s death, as alleged in the com- 
plaint, was covered by the double indemnity clause, and was not excluded by the 
exceptions to the provisions of the double indemnity clause. 

Appellant states sixteen points in support of said contention, the first fifteen of 
which support the proposition that where an insured is murdered without fault or 
provocation on his part, his death is “accidental” within the meaning of insurance 
policies covering accidental death. Many cases are cited in support of said points, 
including the following Indiana authorities: Supreme Council, etc. v. Garrigus 
(1885) 104 Ind. 133, 3 N.W. 818, 54 Am.Rep. 298; Phoenix Acc. & Sick Benefit 
Ass’n v. Stiver (1908) 42 Ind.App. 636, 84 N.E. 772; Travelers’ Protective Ass’n 
v. Fawcett, G’d’n (1914) 56 Ind.App. 111, 104 N.E. 991. 

We agree with said proposition, but if it be assumed that insured’s death was an 
“accidental” death, which we do not decide, we must still determine whether it 
was excluded as a risk. (See Barham v. State Life Insurance Co., 17 La.App. 253, 
135 So. 730, 731, where the court was discussing the identical double indemnity 
provision involved here, where the court said: 

“The meaning of the exception of murder and suicide is that if death was 
caused by accidental means, it was liable except where death was caused by suicide 
or murder.”) 

{1, 2] Appellant’s sixteenth point is “when an insurance contract contains con- 
flicting provisions, or is otherwise ambiguous, it will be strictly construed against 
the insurer and that construction will be adopted which will sustain rather than 
defeat the purpose of the contract, if it can be done without doing violence to the 
language used when fairly construed in the light of the situation of the parties.” 
Appellant cites Masonic Acc. Ins. Co. v. Jackson (1929) 200 Ind. 472, 164 N.E. 
628, 61 A.L.R. 840; Fletcher Savings & Trust Co. v. American Surety Co. (1931) 
92 Ind.App. 651, 175 N.E. 247, in support of said point. 

We recognize said rules of construction, but they are not applicable here. 

We hold that the policies in the instant case expressly and clearly exclude death 
by murder from the risks covered by the double indemnity clause. The facts 
alleged as to insured’s death constituted murder, within the meaning of the statutes 
in effect when the policy was issued (Feb. 16, 1921), section 347, chap. 169, Acts 
1905 (page 660), and within the meaning of the statutes in effect at the time when 
insured was killed August 4, 1932, section 4, chap. 54, Acts 1929 (page 137). There- 
fore we hold that the complaint alleges facts which show that insured’s death was 
not covered by the double indemnity provision of the policies. 

[3] Appellant has cited numerous authorities in support of the contention that 
the incontestability clause and section 39-801, uBrns’ 1933, section 9723, Baldwin’s 
Ind.St.1934, supra, permits a recovery on the policy in spite of the exceptions in the 
double indemnity clause “murder or suicide, sane or insane, not included.” 

Some of them are cases in which the court was considering the effect of incon- 
testability clauses, with reference to preventing contests as to facts existing at 
the time the respective policies were issued, and where the Appellate Court used 
broad language, to the effect that the incontestability clauses cut off “all” defenses. 
One of such cases is Indiana Nat’l Life Ins. Co. v. McGinnis (1913) 180 Ind. 9, 
101 N.E. 289, 291, 45 L.R.A.(N.S.) 192, wherein the court said: 


“It seems to be a well-recognized principle of insurance law that a provision in 
a contract of insurance limiting the time in which the insurer may take advantage of 
certain facts that might otherwise constitute a good defense to its liability on such 
contract is valid, and precludes every defense to the policy other than the defenses 
excepted in the provision itself.” , 

It should be noted that the court in that case was considering the question of 
whether or not the incontestability clause in the policy before the court prevented 
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a contest by the insurance company on the ground that statements and warranties in 
the application for insurance were untrue, and that the court did not have before it 
for determination the effect of the incontestability. clause as to any other defenses. 
The statement of the court above quoted is dictum in so far as it purports to decide 
questions which were not before the court. 

The instant case should be distinguished from cases in which the court deter- 
mined the effect of incontestability clauses with reference to preventing contests 
based on misrepresentation or fraudulent concealment of facts in the application 
for insurance, because such contests attack the validity of the contract, while in 
the instant case the validity of the contract is not attacked, but, on the contrary, 
appellee admits the validity of the contract. Here it is merely insisted by appellee 
that the contract be not construed to cover risks which are not covered by the 
contract. 

This case should also be distinguished from cases in which insurance companies 
attempt to set up a defense of suicide, under the terms of policies which purportedly 
exclude suicide from the risks covered, wherein the Appellate Courts relying on 
statutes which specifically prevent the defense of suicide, held that suicide could 
not be set up as a defense. See A&tna Life Ins. Co. v. Wertheimer (C.C.A.) 64 F. 
(2d) 438, involving Utah statute; A&tna Life Ins. Co. v. Brankman (C.C.A.) 70 
F.(2d) 647, involving Colorado statute: Iowa State Traveling Men’s Ass’n v. Ruge 
(C.C.A.) 242 F. 762, involving Missouri statute, because there is no such statute in 
Indiana. 

Appellant cites one Indiana “suicide case,” to wit, Court of Honor v. Hutchens 
(1907) 43 Ind.App. 321, 82 N.E. 89. In that case one Hutchens applied for mem- 
bership in a fraternal insurance association. His application for membership pro- 
vided “that this order shall not be responsible under this contract, if * * * [TI] 
shall die * * * by suicide.” 

The constitution of the order, at the time his certificate of membership was 
issued, provided: “After two years certificates of membership shall be incontestable 
for any cause except fraud, violation of the constitution or laws of this order or a 
failure to pay the assessments for the benefit and general funds, as provided by the 
law ” 

This court held that the incontestability clause prevented the association from 
setting up the defense of suicide, after the two-year contestability period expired. 

That case does tend to support appellant’s contention, but it should be noted 
that this court did not express any reasoning by which it arrived at that conclu- 
sion. In that respect, this court merely said, “After the expiration of the two 
years specified in said article of the constitution said certificate became incontest- 
able for anv cause except those specified therein, and the defense of suicide was. 
after such period, no longer available.” No authorities are cited by the court in 
support of said conclusion. It is simply a decision as to that question as presented 
by the facts of that particular case. The facts in the instant case, being materially 
different, said case is not controlling here. 


We think cases where incontestability clauses are held to prevent defenses of 
suicide after the period of contestability expires should be distinguished from cases, 
like the instant case, where an incontestability clause is relied upon against a 
defense of murder, because of the differences in the risk assumed by insurance 
companies when they insure against suicide or murder. 

Sometimes suicide is the result of irresponsibility on the part of the suicide, 
the result of physical or mental frailty on his part. In such cases suicide bears a 
similarity to diseases or ailments which cause death, in so far as the life insurance 
tisk on such person is concerned. There are, however, cases where suicide is pre- 
meditated. This situation has caused insurance companies generally, so far as the 
face of life insurance policies are concerned, to avoid liability in case of suicide 
within a reasonable time, e. g., one year, and thus prevent a person who is planning 
to commuit suicide, from taking out life insurance and subjecting the insurance 
company to liability by carrying out their preconceived plan of committing suicide. 
They guard against such risks for a reasonable time only, because they assume 
that a person will not plan, for an unreasonable length of time, e. g., more than one 
year, on committing suicide, in connection with a plan to take out life insurance and 
enable beneficiaries to collect on the policy. 

This idea is adversely and more clearly expressed in Mutual Protective League 
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v. McKee, 122 Ill.App. 376, wherein the effect of an incontestability clause was 
being discussed in the following language : 

“Under this contract the deceased was not required to understand, that if after 
two years of faithful membership and payment of assessments, he should, for 
instance, fall insane and die by his own hand that the important incontestable clause 
in his contract would be unavailing to his beneficiary. He was warranted in under- 
standing, as any sensible man might, that to meet this possible contingency was one 
of the principal causes for having such a clause in the contract. Fixing a future 
time, say two years as in this case, guards against the premeditated fraud which 
sometimes exists, of having one’s life insured in contemplation of suicide.” 

Such argument is not available in support of the contention that incontestability 
clauses generally prevent “murder defenses.” 


The effect of an incontestability clause, similar in effect to that in the policies 
before us, with reference to a defense of death resulting “from bodily injury 
inflicted by another person,” is aptly expressed in Sanders v. Jefferson Standard 
Life Ins. Co. (C.C.A.1925) 10 F.(2d) 143. Murder being a death resulting from 
“bodily injury inflicted by another person,” and the incontestability clause involved 
in that case being similar in effect to that involved in the instant case, the language 
of the court is applicable to the instant case, due allowance being made for 
difference in amounts of insurance involved in the respective cases. 

The court said in that case: 

“In behalf of the appellant it was contended that in the situation disclosed the 
provision that the policy ‘shall be incontestable for any cause except for nonpay- 
ment of premiums’ deprived the insurer of the right to dispute its liability under 
the ‘double indemnity’ provision, though by the express terms of that provision it 
was not to apply ‘in case death results from bodily injury inflicted by another 
person.’ We are of opinion that a result of sustaining this contention would be to 
subject the insurer to a liability not imposed by its policy. By the policy the insurer 
promised to pay specified sums of money in specified contingencies. We think that 
full effect is given to the above-quoted provisions by holding that, after the policy 
had been in force for one full year, and in the absence of any default in the 
payment of premiums, the insurer became incontestably liable to pay $20,000, if the 
insured died from what was called ‘ordinary cause,’ and became liable to pay also 
an additional $20,000 if the death of the insured resulted from a bodily injury not 
within any exception stated in the double indemnity provision. * * * 


“A provision for incontestability does not have the effect of converting a prom- 
ise to pay on the happening of a stated contingency into a promise to pay whether 
such contingency does or does not happen. It cannot properly be said that a 
party to an instrument contests it by raising the question whether under its terms a 
liability asserted by another party has or has not accrued. The maker of a promis- 
sory note payable one year after date would not contest it by resisting an attempt to 
enforce it before it was due. We are of opinion that within the meaning of the 
provision for incontestability, the insurer did not contest the policy by invoking the 
terms of the double indemnity provision, and that it was open to the insurer to deny 
the liability asserted on the ground that the contingency in which double indemnity 
was payable did not occur.” 

In that case the lower court denied recovery on the double indemnity provision 
of the policy. On appeal the judgment was affirmed. To the same effect, see 
Jolley v. Jefferson Standard Life Ins. Co. (1930) 199 N.C. 269, 154 S.E. 400, 401; 
Head v. New York Life Ins. Co. (C.C.A.1930) 43 F.(2d) 517; Metropolitan Life 
Ins. Co. v. Conway, 252 N.Y. 449, 169 N.E. 642; Williamson v. American Ins. 
Union, 284 Ill.App. 150, 1 N.E.(2d) 541. 

We hold that a defense based on murder would not be a contest of the policies 
before us which is prohibited bv the incontestability clause. Such a defense woul 
be merely a defense that the double indemnity provision did not cover death by 
murder, or that death by murder was expressly excluded from the risks covered 
by the double indemnity clause. 

The complaint, alleging facts which show that insured’s death was “by mur- 
der,” and the insurance policy expressly excluding death by murder from the risks 
covered by the double indemnity clause, it alleged facts sufficient to constitute a 
defense to the complaint. Therefore we hold that the court did not err in sustain- 
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ing the demurrer to the respective paragraphs of complaint. Knauss v. Lake Erie 
& Western R. R. Co. (1902) 29 Ind.App. 216, 64 N.E. 95, and cases there cited. 

No reversible error having been shown, the judgment is affirmed. 

Kime, J., dissents with opinion. 


WRY v. MODERN WOODMEN OF AMERICA. No. 43525. 
Supreme Court of Iowa. Feb. 9, 1937. 
271 Northwestern Reporter 300. 
1, SUSPENSION. 

Beneficiary of certificate of insurance in fraternal beneficial society whose hus- 
band, the insured, died July 19 after having been suspended July 1 for failure to pay 
dues held not entitled to recover on certificate on ground that society had previously 
accepted assessment and dues after they were due and delinquent, where insured had 
heen notified prior to suspension that such practice would be no longer continued, 
where certificate had no surrender value against which delinquent payment could be 
charged. 

(For other cases, see Insurance, Dec. Dig. § 755[4].) 

3. KNOWLEDGE. 

In action by beneficiary to recover on fraternal benefit certificate wherein 
society’s defense was that insured had been suspended on July 1 for failure to pay 
dues and had died July 19 without being reinstated, evidence held not to show that 
section of society’s articles required national secretary, as soon as he had knowledge 
of failure of member to pay dues, to notify member had been violated so as to pre- 
clude defense of suspension, where there was no showing that secretary had 
knowledge, and report of local secretary would very likely not reach home office 
before 16th of month. 

(For other cases, see Insurance, Dec. Dig. § 819[3].) 

5. NOTICE OF SUSPENSION. 

Failure of national secretary of fraternal benefit society to give notice to 
insured, as provided in by-laws, that insured was suspended for failure to pay 
dues did not waive suspension, so as to entitle beneficiary to recover on benefit 
certificate, where by-laws provided that giving or failure to give notice should not 
have effect of waiving suspension, or of making society liable to suspended 
member, or to any beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 

Kintzinger, J., dissenting. 

\ppeal from District Court, Polk County; J. J. Halloran, Judge. 

Action to recover on benefit certificate in defendant society. At the close of 
all evidence, the court sustained motion for directed verdict by the defendant. 
Judgment entered upon verdict. Plaintiff appeals. 

\ firmed. 

A. J. Myers, and F. G. Ryan, both of Des Moines, for appellant. 

Hallagan, Fountain, Stewart & Cless, of Des Moines, for appellee. 


ATER v. MUTUAL BENEFIT DEPARTMENT OF ORDER OF 
RAILWAY CONDUCTORS. No. 43618. 
Supreme Court of Iowa. Feb. 16, 1937. 
271 Northwestern Reporter 517. 


1. CLAIM. 


Provisions of by-laws requiring resort to internal tribunals of beneficial society 
and exhaustion of remedies within the order as a condition precedent to maintaining 
an action are valid and will constitute complete defense to action in courts not only 
to questions of internal management, discipline, and doctrine, but also to claims for 
benefits and for money due. 

(For other cases, see Insurance, Dec. Dig. § 805[1].) 

2. CLAIM. 

held see nciary,, under certificate of life insurance in fraternal benefit association 
hel claimant” within provision in by-laws so as to be subject to by-laws, a 
claimant” being a person who demands anything as his right. 

(For other cases, see Insurance, Dec. Dig. § 718.) 
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3. PROCEDURE APPEAL. 

Provision in by-law of fraternal benefit association that no suit should be 
prosecuted until after all remedies afforded by by-laws had been exhausted, barred 
plaintiff’s recovery under life policy where plaintiff's assignor, who was beneficiary, 
failed to appeal from decision of insurance committee to board of directors within 
time or manner provided for by by-laws. 

(For other cases, see Insurance, Dec. Dig. § 805[1].) 

Appeal from District Court, Linn County; A. B. Lovejoy, Judge. 

An action at law on a certificate of life insurance. From a ruling of the court 
on a motion to dispose of points of law as provided by Code, § 11131, the plaintiff 
appeals. 

Affirmed. 

Penningroth & Holmes and Raymond N. Klass, all of Cedar Rapids, and Joseph 
Evans, of Ogden, Utah, for appellant. 

Grimm, Elliott, Shuttleworth & Ingersoll, of Cedar Rapids, for appellee. 

STiceR, Justice. 

On August 1, 1932, the defendant, an unincorporated Fraternal Mutual Benefit 
Association, issued a certificate of insurance to Charles A. Malan. Mary A. Malan, 
wife of the said member, was designated the beneficiary. After the death of Mr. 
Malan the beneficiary submitted her claim under the certificate to the insurance com- 
mittee, which was the executive head of the defendant, which claim was rejected 
and the beneficiary notified of the decision of the insurance committee. Subsequently 
the beneficiary assigned all her rights, title, and interest in the certificate to the 
plaintiff. 

The plaintiff brought this action on the certificate to collect the insurance. 

The by-laws of the organization contained the following provisions : 

“Each and every article herein contained or hereafter enacted shall apply to 
and become a part of all certificates of membership heretofore or hereafter issued. 
Any member or claimant who is dissatisfied with any decision made by the insur- 
ance committee, may appeal to the Board of Directors of the Order, whose decision 
shall be final, provided an appeal from the decision of the insurance committee must 
be taken within ninety days from the date of notice of the decision to be appealed 
from. . 
“No suit, either at law or in equity, shall be prosecuted against the Mutual 
Benefit Department, or any of its officers, by any member or beneficiary to recover 
anv death or disability claim until after all the remedies afforded by these laws 
have been exhausted.” 

The defendant in division 3 of its answer alleged that plaintiff’s assignor had 
wholly failed to take or prosecute an appeal from the decision of the insurance 
committee to the board of directors, within the time or in the manner provided for 
by the laws governing the defendant society, and that by reason thereof, and 
plaintiff's assignor wholly failing to exhaust the remedies within the order, neither 
plaintiff's assignor nor plaintiff, as assignee, had a right to maintain the present 
suit, and by reason thereof the decision of the insurance committee became final. 

Tt is conceded that the internal remedies provided by the by-laws were not 
exhausted, no appeal having heen taken from the insurance committee to the board 
of directors. 

The plaintiff filed a motion under Code, § 11131, for a disposal of the following 
points of law growing out of the said answer of the defendant: 


“Does a provision requiring internal appeal extend beyond matters of internal 
policy and management to a contract for the payment of specified sums, specific 
contract rights, so that in the absence of such internal appeal this litigation cannot 
be maintained ? 


“Ts a by-law providing for internal appeal on matters of specific contract rights 
void (against public policy) as tending to oust the courts of jurisdiction? Does the 
alleged by-law regarding internal appeal by ‘any member or claimant’ apply to a 
‘beneficiary’ of an insurance policy, providing a specific contract right and benefit? 

In ruling on said motion the trial court held that the provision requiring internal 
appeal extends beyond matters of internal policy and management and includes 4 
contract for the payment of specific sums and the failure of the plaintiff or her 
assignor to exhaust the internal remedies provided by the Association itself pre- 
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cluded plaintiff from resorting to the court and that she could not maintain the 
action. The court also held that the provisions regarding internal appeal by “any 
member or claimant” applied to the beneficiary and also to the plaintiff. 

The plaintiff assignee elected to stand on the ruling of the court on the motion 
and it was agreed that plaintiff’s motion would be treated as a demurrer. Judgment 
was then entered for the defendant, excepting defendant’s tender to the plaintiff of 
all premiums paid by the insured. 

[1] I. The rule in this state is that provisions of by-laws requiring resort to 
the internal tribunals of a beneficial society and the exhaustion of the remedies 
within the order as a condition precedent to maintaining an action at law or equity 
are valid and will constitute a complete defense to an action in the courts. This rule 
is supported by the great weight of authority. Finnerty v. Supreme Counsel 
Catholic Knights, 115 Iowa 398, 88 N.W. 834; Lillie v. Brotherhood of Railway 
Trainmen, 114 Iowa 252, 86 N.W. 279; 8 Couch, Cyc. of Ins.Law, p. 6570, § 1992; 
45 C.J. 266; 7 C.J. 1121, § 83; New Era Life Ass’n v. Zangbell, 266 Mich. 371, 254 
N.W. 134: Fillmore v. Great Camp Knights of Maccabees, 109 Mich. 13, 66 N.W. 
675; Lindahl v. we Court Independent Order of Foresters, 100 Minn. 87, 
110 N.W. 358, 360, 8 L.R.A.(N.S.) 916, 117 Am.St.Rep. 666; Pennsylvania Co. v. 
Reager’s Adm’r, 152 Ky. 824, 154 S.W. 412, 52 L.R.A.(N.S.) 842, Ann.Cas.1915B, 
312; Cotter v. Grand Lodge, etc., 23 Mont. 82, 57 P. 650; Supreme Counsel of 
Order, etc. v. Forsinger, 125 Ind. 52, 25 N.E. 129, 9 L.R.A. 501, 21 Am.St.Rep. 196. 

This rule applies not only to questions of internal management, discipline, and 
doctrine, but also to claims for benefits and for money due. Weigand v. Fraternities 
Ace, Order, 97 Md. 443, 55 A. 530. The reason for the rule is well stated in Lin- 
dahl v. Supreme Court, etc., supra. The court states, “Nor can it be unreasonable 
to require that the member or his beneficiary shall appeal to the governing body 
of the order and thus secure the approval or rejection of his claim by the final 
action of those who are entitled to speak with conclusive effect for the order. Until 
the highest authority in the order has rejected the claim, it may reasonably be said 
that the debtor has not refused to pay. It follows that, if the requirements are 
reasonable and not of such a nature as to nullify the contract by rendering its 
enforcement so difficult and uncertain as to destroy its value, they will be enforced 
by the courts.” 

There is a conflict of opinion upon the question whether it is competent for a 
beneficial association to require submission of claims for benefits to the tribunals of 
the order and make their decisions final. Cases on this subject are annotated in 51 
A.L.R. 1420. 

The appellant relies on the case of Pearson v. Anderburg, 28 Utah 495, 80 P. 
307, 309. Utah is one of the very few states that has adopted the minority view 
that resort to internal remedies are not a condition precedent to a resort to the 
courts. See Daniher v. Grand Lodge, 10 Utah 110, 37 P. 248. Other authorities 
cited by appellant are cases where the by-laws attempted to make the decision of 
the internal tribunal final and thus attempt to oust the court of jurisdiction. In 
the instant case the policy provided that “the Constitution and Laws of the Order 
of Railway Conductors of America and by-laws of its ‘Mutual Benefit Department’ 
as now in force or hereafter enacted are a part hereof.” The application for 
_— had substantially the same provision. 


5] IL Appellant contends that the provision in the by-laws above quoted 
iat i ing that any member or claimant who is dissatisfied with any decision, etc. 
(Italics ours), excludes the plaintiff's assignor who was the beneficiary named in the 
certificate and that the beneficiary is not a claimant within the meaning of this 
Provision of the by-laws and therefore neither plaintiff nor her assignor were 
required to exhaust the internal remedies provided by by-laws. 


We find no merit in this contention. Article No. 5 of the by-laws provides 
that “all death and disability claims shall be subject to their examination (sub-com- 
mittee) and no claim shall be paid until approved by them. The Insurance Com- 
mittee shall decide any questions that may arise.” A claimant is a person who 
demands anything as his right. 11 C.J. 825; Websters International Dictionary, 1933 
Edition. The provision in the by-laws that no suit shall be prosecuted by any 
member or beneficiary to recover any death or disability claim until after all the 
remedies afforded by these laws have been exhausted manifestly designate a 
heneficiary as claimant. Plaintiff’s assignor was clearly within the provisions of the 
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by-laws requiring an appeal from the decision of the insurance committee to the 
board of directors. The ruling of the trial court on the legal propositions presented 
by the motion was correct, and the ruling appealed from is affirmed. 

After the plaintiff elected to stand on the ruling of the court on the motion or 
demurrer, a judgment was entered dismissing the action but provided that the 
defendant “having tendered and paid into court the sum of $253.36 as admitted to be 
due and owing plaintiff as refund of all premiums paid by the insured and which 
tender and payment is confirmed and approved by this court, the plaintiff is 
entitled to said sum tendered.” 

No appeal was taken from this judgment, and this opinion does not in any 
way affect that part of the judgment finding that plaintiff was entitled to the sum 
tendered. 

Affirmed. 

Richards, C. J., and Donegan, Hamilton, Anderson, Kintzinger, Parsons, and 
Sager, JJ., concur. 


LEVEN v. YEOMEN MUT. INS. CO. OF DES MOINES, IOWA. No. 33202. 
Supreme Court of Kansas. March 6, 1937. 
65 Pacific Reporter (2d) 254. 
EXTENDED INSURANCE. 

Where members of mutual insurance association agreed to be bound by exjst- 
ing and subsequently enacted by-laws, and association, subsequent to suspension 
of member for nonpayment of assessments, enacted by-law providing that. sus- 
pended certificate should be continued in force for amount of death benefit for 
specified period according to amount of paid-up protection, beneficiary he/d entitled 
to recover full benefit for death of suspended member who died during period of 
extended protection. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

Syllabus by the Court. 

In an action to recover on a certificate of fraternal insurance where the contract 
provided that the rights and liabilities of the parties were to be governed by the 
by-laws of the defendant organization, including those which might be enacted 
subsequent to the making of the contract, the pertinent by-laws set out in the 
opinion examined and he/d, notwithstanding the insured was suspended for non- 
payment of dues, an after-enacted by-law conferred on him the right to extended 
insurance protection for a limited period as prescribed by the defendant’s table of 
values, and the judgment in behalf of the beneficiary was correct. 

Appeal from District Court, Wyandotte County, Division No. 4; Charles A. 
Miller, Judge. ; 

Action by Esther Leven against the Yeomen Mutual Insurance Company of 
Des Moines, Iowa, successor in interest to the Brotherhood of American Yeomen 
From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Geo. R. Allen and Richard F. Allen, both of Topeka, and Arthur J. Stanley 
and J. E. Schroeder, both of Kansas City, for appellant. 

A. J. Herrod, of Kansas City, for appellee. 

Dawson, Chief Justice. 

This was an action to recover on a benefit certificate of insurance. 

The insured was in arrears in the payment of his monthly dues and assess 
ments at the time of his death; and the controverted issue between the plaintifi 
beneficiary and the defendant company was whether the liability of the latter was 
merely the paid-up value of the benefit certificate or its face value under the con- 
tract provision for extended insurance f 

The pertinent facts were these: On December 8, 1922, a predecessor of the 
defendant organization issued a certificate of insurance to Sam Leven. Later a 
certificate designated form C was issued to him in lieu thereof. By its terms the 
insured was required to make monthly payments of $2.69 as assessments and incl- 
dental dues. The certificate contained the usual lengthy recitals of the rights ol 
the insured and the liabilities of the insurer, and bound the beneficiary to abide by 
whatever by-laws might be adopted in the future by the defendant organization. 
The certificate contained a provision for “paid-up and extended protection” when 
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it had been in effect for three years or longer. Pertinent thereto were the follow- 
ing: 

‘After the payment of monthly or other payments for three or more full 
years, one of the following options shall become effective. 

“Ist. Automatic Paid-Up Protection. In case of the non-payment of any 
monthly or other payment when due hereon, then without any action on the part 
of the member named herein, this certificate shall become a paid-up certificate for 
the amount shown by the adjoined table of paid-up protection and such amount 
will be payable in one sum under the conditions of this certificate upon the death 
of the member; or * * * 

“3rd. Extended Protection. Upon written request of the member named herein, 
made while this certificate is in full force, the Association will extend and continue 
in force the full amount of this certificate as term protection for the number of 
years and days shown by the adjoined table of extended protection. * * * 

“Table of Values 
“At the Paid-up Extended 
end of Protection Protection 
Years Days 





3 years $55 2 64” 

In July, 1926, while the insured was still in good standing, the by-law of 
defendant which governed the rights of members suspended for nonpayment of 
dues read, in part, thus: 


“[$ 118] * * * a member holding a Form C certificate on which he has paid 
the monthly or other required payments for three full years or more shall be 
entitled, within thirty days from the date of his said suspension, to exercise one 
of the options specified in his certificate relating to paid up and extended protection 
or cash withdrawal value. * * * If the member exercises no such option within said 
thirty-day period, then his certificate shall be in force for only the amount and 
period provided by the terms thereof.” 


On August 31, 1926, the insured failed to pay the assessment due that month, 
in consequence of which he was suspended. At that time his certificate of insur- 
ance had been in force 3 years, 8 months, and 25 days. 


(he insured never paid his delinquent monthly assessments and was never 
restored to active membership; and he never made an election between paid-up 
insurance and extended insurance as his certificate of insurance permitted him to 


do 


On November 14, 1927, section 118 of the by-laws was amended and renum- 
bered section 107, and reads, in part, thus: 

“* * * Provided, however, if the certificate of a member which provides for 
paid-up or extended insurance on default of payments, after the payment by the 
member of the required payments for three or more full y “ars, 1s suspended as 
herein provided, it shall be continued in force for the amount of the death benefit 
only and for the period provided by the terms of said certificate in the event of 
default of payments by the members.” (Italics ours. ) Bala 

The insured died on August 20, 1928, and defendant paid the plaintiff bene- 
ficiary the sum of $55, which was the paid-up value of the certificate. Later, upon 
advice of counsel, she made claim for the full face value of the certificate, $1,000, 
on the ground that her husband had died within the period of extended insurance. 
Her demand was refused and this lawsuit followed. The single question of pres- 
ent concern is whether the trial court correctly decided that the extended insurance 
provision of the certificate governed plaintiff's right and defendant’s liability. 
Judgment for the amount of the policy less the $55 theretofore paid by defendant 
was rendered in favor of the beneficiary. 

The gist of defendant’s argument to show error in the court below is that the 
eceased’s right to paid-up insurance became vested at the time of his suspension, 
and that the extent of defendant's liability was thereby and simultaneously fixed. 
It also contends that the contract of insurance was not controlled by the after- 
‘enacted by-law of November 14, 1927 (section 107), which changed the earlier rule 
Which automatically gave the suspended member paid-up insurance unless he took 
affirmative steps to choose extended insurance in lieu thereof. It is clear, of course, 
that if the by-law of 1927 (section 107) governed the case, the plaintiff's con- 


1 
(i 
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tention is correct and likewise the judgment in her behalf. Otherwise, the defend- 
ant was entitled to judgment since it had paid her the paid-up value of the cer- 
tificate. 

It cannot be gainsaid that, notwithstanding Sam Leven was suspended from 
membership because of non-payment of dues, he was still insured in the defendant 
organization. At the inception of his contract relationship with defendant, his 
application for insurance contained a recital that “ * * * I [Sam Leven] agree that 
this application with questions and answers thereto shall be copied on, or a photo- 
graphic copy thereof attached to the certificate to be issued hereon, and that such 
certificate and application, together with the Constitution and By-laws now in 
force or hereafter enacted shall form the contract between me and the Brotherhood 
of American Yeomen, and that such contract shall bind me and my beneficiaries 
now and in the future.” 

In the body of the certificate was the following: 

“Agreement 

“It is agreed by the member holding this certificate that the certificate, the 
Charter or Articles of Incorporation, the By-Laws of the Association and the 
application for membership, and the medical examination, signed by the applicant, 
with all amendments to each thereof, shall constitute the agreement between the 
Association and the member; and any changes, additions or amendments to said 
Charter or Articles of Incorporation and By-Laws of the Association enacted sub- 
sequent to the issuance of this certificate shall be binding upon the member and his 
beneficiary, or beneficiaries, and shall govern or control the agreement in all respects 
in the same manner as if such changes, additions or amendments had been made 
prior to and were in force at the time of the application for membership.” 
(Italics ours.) 

The significance which should be attached to by-laws adopted or amended 
after the original contracts of fraternal insurance were made has frequently engaged 
the attention of this and other courts; and, while courts and litigants formerly 
encountered legal questions difficult of solution where no provision was contained 
in the original contracts touching the right of the organization to make binding 
declarations of right and limitations of liability by after-enacted by-laws (Hart v. 
Life & Annuity Ass’n, 86 Kan. 318, 120 P. 363, Ann.Cas.1913C, 672), those difficul- 
ties have largely disappeared in recent years because the insurance certificates 
issued by fraternal organizations nowadays generally provide that the by-laws 
existing at the time the contract of insurance is made may be amended in the future 
and that such future amendments, when adopted, shall become a part of the 
contract and shall bind the insured and his beneficiaries. , Miller v. National Coun- 
cil, 69 Kan. 234, 76 P. 830; Kirk v. Aid Association, 95 Kan. 707, 149 P. 400 

In Guy v. Modern Woodmen, 128 Kan. 745, 280 P. 756, the application of this 
contractual feature of the benefit certificate inured to the advantage of the insur- 
ance society and to the loss of the beneficiary. It was there said: 

“The rule is that the subsequently enacted rules, regulations, and by-laws of a 
fraternal insurance organization, adopted after the issuance of a beneficiary cer- 
tificate therein, are binding on both the member of the organization and on the 
beneficiaries named in the certificate where the certificate provides that it is issued 
subject to all rules, regulations, and by-laws then existing or that may thereafter 
be adopted. [Citations.] The rule stated is modified by the principle that subse- 
quently adopted rules, regulations, and by-laws must be reasonable. There is 
nothing in the pleadings in the present action to indicate that the adopted by-law 
operated unre*sonably.” 128 Kan. 745, at page 747, 280 P. 756, 757. See, also, 
Lawson v. Brotherhood of American Yeomen, 138 Kan. 248, 25 P.(2d) 344, and 
citations. 

The italicized language in the amended by-law of November 14, 1927, is not so 
clear and specific as it ought to be, but it was formulated by defendant; and it 1s 
fairly susceptible of the construction placed on it by the trial court, and so con- 
strued it governed the rights of the beneficiary and the liability of the insurance 
company. 

The judgment is affirmed. 
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NATIONAL RESERVE LIFE INS. CO. v. HUMPHREYS. No. 33219. 
Supremé Court of Kansas. March 6, 1937. 
65 Pacific Reporter (2d) 296. 
1. MEDICAL TREATMENT. 

Alleged misrepresentation in application for life policy as to insured’s prior 
health and medical treatment by failure to disclose that insured had previously 
suffered from hyperacidity and ulcer of stomach held not to require cancellation 
or policy or preclude recovery thereon where cause of insured’s death was 
pneumonia (Gen.St.1935, 40-418). 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

2, OPERATION. 

Where insured who had obtained life policy in July, 1925, on August 5, 1933, 
made application for additional insurance with same insurer, statement in health 
certificate of August 9, 1933, that insured had not undergone medical or physical 
treatment since date of his last statement held not false notwithstanding he had 
been subjected to surgical operation for gastric ulcer in 1929, since statement in 
health certificate referred to. statements made in application on August 5, and not 
to medical examination occurring in connection with issuance of first policy. 

(For other cases, see Insurance, Dec. Dig. § 292.) 


Syllabus by the Court. 

In an action to cancel a life insurance policy procured through warranties and 
representations made by the insured, on which plaintiff relied, and which it alleged 
were false, the pleadings examined and held that the statements signed by the insured 
were not fairly susceptible of an interpretation that they were untruthful; and held 
also that if the facts were misrepresented by the applicant for insurance, the statute, 
G.S.1935, 40-418, was controlling, since the facts allegedly misrepresented did not 
contribute to the death of the insured. 

Dawson, C. J., and Thiele and Wendell, JJ., dissenting in part. 

\ppeal from District Court, Hodgeman County; Fred J. Evans, Judge pro tem. 

Suit by the National Reserve Life Insurance Company against W. E. 
Humphrevs, administrator of the estate of Joseph W. Humphreys, deceased. From 
an adverse judgment, plaintiff appeals. 

\ ffirmed. 

Robert Stone, James A. McClure, Robert L. Webb, Beryl R. Johnson, and 
Ralph W. Oman, all of Topeka, for appellant. 

Elfrieda Kenyon, of Jetmore, for appellee. 

Dawson, Chief Justice. 

This was an action to cancel an insurance policy on the grounds of misrepre- 
sentation and breach of warranty upon which plaintiff relied when it was issued. 

On July 2, 1925, the late Joseph R. Humphreys of Hodgeman county applied 
to the plaintiff company for life insurance in the sum of $2,500. The usual incidents 
to such a transaction were: dispatched and the policy was issued. 

On August 5, 1933, Humphreys made application for additional insurance in the 
sum of $1,000. On a blank form of application prepared by the Insurance Com- 
pany he gave certain information touching his occupation, his age and place of 
residence, and named his mother as beneficiary. This document concluded with a 
recital that the foregoing statements and answers constituted the application, and 
that they were complete and true and were the basis of the proposed contract 
tor additional insurance. This statement or application was dated and signed 
\ugust 5, 1933. No medical examination was required, but on August 9, 1933, 
Humphreys signed a document prepared by plaintiff headed “Health Certificate.” 
It recited that “ * * * since the date of my last statements and or medical exam- 
ination in connection with insurance on the life of Joseph R. Humphreys (herein- 
after called the applicant) * * * applicant has not undergone any medical or 
surgical treatment. * * * ” 

Pursuant to Humphreys’ application of. August 5 and the health certificate of 
oe ), plaintiff delivered to him its policy No. 21437 for $1,000 dated August 
J, Jd. 

\ year later this policy lapsed for non-payment of premium, but on September 
10, 1934, it was reinstated on Humphreys’ application on the company’s regular 
lorm, containing the following: 
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“I Hereby Certify that since the date of my last medical examination in connec- 
tion with my insurance under this Policy * * * I have not undergone any medical 
or surgical treatment. * * * 

“I Hereby Agree that the foregoing statements shall be the basis for reinstate- 
ment of the above Policy, that they shall constitute arf addition to and a part of the 
application on which the Policy was issued, * * * also that if at any time they 
shall be found to be untrue in any respect, * * * [the company’s liability] * * * 
by reason of the payment of the above and any subsequent premiums on the 
Policy, shall be limited to the aggregate amount of such premiums less divi- 
dends. * * * ” 

On June 3, 1935, Humphreys died. Plaintiff paid the $2,500 policy; but 
brought this action to cancel the one for $1,000, setting up the application for the 
insurance, the health certificate, and the application for reinstatement as exhibits, 

Plaintiff alleged that the recitals of the health certificate and the application for 
reinstatement were false; that in 1929, which was nearly four years after he had 
procured his first insurance policy from plaintiff, he was afflicted with hyperacidity 
and ulcer of the stomach and had been subjected to a surgical operation for gastric 
ulcer. 

Plaintiff also alleged that it was in reliance on Humphreys’ written statements 
set out above that it issued the policy and reinstated it; that those statements were 
warranties, and being false, it was entitled to the relief prayed for, seeing that 
the action was brought within the contestable period prescribed by the terms of the 
policy. 

The defendant administrator’s demurrer was sustained. The trial court accom- 
panied its decision with a written opinion holding that under critical examination 
the documents Humphreys signed to obtain the insurance and to have the policy 
reinstated did not contain any untruthful statement; and that in any event the mat- 
ter was governed by the familiar provision of the Insurance Code, G.S.1935, 40-418, 
which provides: “No misrepresentation made in obtaining or securing a_ policy 
of insurance on the life or lives of any person or persons, citizens of this state, 
shall be deemed material or render the policy void unless the matter misrepre- 
sented shall have actually contributed to the contingency or event on which the 
policy is to become due and payable.” 


{1, 2] Plaintiff's petition did not allege that the malady with which the insured 
was afflicted in 1929 and for which he had undergone a surgical operation at that 
time had anything to do with the cause of his death. The petition is altogether 
silent on the cause of his death; but in the oral argument we were advised that 
his death was occasioned by pneumonia: and, of course, it is not suggested that the 
ulcerous ¢ondition of Humphreys’ stomach in 1929 contributed in the slightest degree 
to his death by pneumonia in 1935. And so this court holds unanimously with the 
trial court that the statute quoted above governs this controversy. A majority of 
this court also agree with the trial cont’s conclusion that the health certificate signed 
by Humphreys on August 9, 19??, did not contain any false statement. He there 
declared that “since the date of my last statements and or medical examination 
* * * applicant has not undergone any medical or surgical treatment.” When did 
he make that last statement? Only four days previously, on August 5, as set out 
above. Certainly the surgical operation of 1929 had no bearing on the truth or 
falsity of the recitals of the health certificate when thus technically construed. 
The same critical reasoning sustains the trial court’s conclusion in respect to the 
insured’s application to have the policy reinstated in 1934. Nothing in the nature 
of a medical treatment or surgical operation had occurred since the policy lapsed 
in 1933 to prevent its reinstatement in 1934 on the usual terms. If the policy 
was valid between the date of its issue, August 5, 1933, and the date it was lapsed 
for nonpayment of premium, August 5, 1934, we think plaintiff cannot rely on any 
fair construction of the equivocal language in the application of 1934 to defeat or 
vitiate its reinstatement. 

The diligence of counsel for the litigants have directed our attention to interest- 
ing decisions in more or less analogous cases, especially to Hurt v. New York Life 
Ins. Co., 51 P.(2d) 936, Id., 53 P.(2d) 453, where the Circuit Court of Appeals for 
the Tenth Circuit characterized false statements in an application for insurance as 
conditions precedent which prevented the insurance contract from coming into exist- 
ence in the first instance, and not mere misrepresentations which might defeat the 
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policy. Whatever that eminent court says is always instructive an usually helpful. 
Here, however, in plaintiff’s petition the alleged false statements in the insured’s 
health certificate and application are alleged to be misrepresentations, not condi- 
tions precedent. Moreover, our statute so precisely covers the point that whether the 
allegedly false statements be characterized as conditions precedent or as misrepre- 
sentations, they could not affect the result in this case. Newton v. New York Life 
Insurance Co., 95 Kan. 427, 148 P. 619; Galloway v. Prudential Insurance Co., 112 
Kan. 720, 725, 212 P. 887; Hayslip v. Great American Life Insurance Co., 112 
Kan. 189, 210 P. 188. See, also, 32 C.J. 1281-1284. 

The judgment is affirmed. 

Dawson, Chief Justice (concurring in part and dissenting in part). 

I think the case is controlled by G.S.1935, 40-418, as heretofore interpreted by 
this court. I cannot assent to the highly technical construétion of the language in 
the insured’s health certificate—that it merely referred to the statements made 
in his application four days previously. Fairly considered, I think it referred to 
his medical examination which occurred about eight years previously. We do not 
approve of an insurance company seeking to escape a just obligation on a subtle 
rehniement of language. When the shoe is on the other foot, we should give such 
subtleties no greater consideration. 

Thiele and Wedell, JJ., join in this qualified concurrence. 


STERN v. NEW YORK LIFE INS. CO. No. 34061. 
Supreme Court of Louisiana. Jan. 4, 1937. 
Rehearing Denied Feb. 1, 1937. 
172 Southern Reporter 426. 
1. DEMAND. 

Clause of life policy deferring payment of disability benefits until one year 
after anniversary of policy next succeeding receipt of proof of disability held void, 
being in conflict with statute under which payment cannot be deferred longer than 
30 days from written notice and proof of disability (Act No. 310 of 1910, §§ 1, 2, 5). 

(For other cases, see Insurance, Dec. Dig. § 597.) 

DELAY. 

Provisions of statute prohibiting the deferring of disability payments due 
under life policy for longer period than 30 days from notice and proof of disability 
become part of all policies issued in state (Act No. 310 of 1910). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

3. PENALTY. 

Where Supreme Court had affirmed prior determination of appellate court that 
insurer, abandoning defense that under terms of policy benefits were not payable 
until one vear after anniversary of policy next succeeding receipt of proof of dis- 
ability, was liable for penalty, insurer defending suit for disability benefits under 
life policy on identical ground held liable for attorney’s fees as against contention 
that insurer should not be penalized because case involved question of law not 
previously determined by state court (Act No. 310 of 1910, § 3) 

(For other cases, see Insurance, Dec. Dig. § 602.) 

4, ATTORNEY’S FEES. 

Where, in action for disability benefits under life policy, insured recovered 
judgment of $1,000 for first annual installment, and $1,000 as penalty, attorney fee 
of $750 held excessive, $350 being adequate (Act No. 310 of 1910, § 3). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

A ppe: al from Twenty-First Judicial District Court, Parish of Tangipahoa; 
Nathan B. Tycer, Judge. 


Suit i Benjamin H. Stern against the New York Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Judgment amended, and as so amended affirmed. 

Louis H. Cooke, of New York City, and Montgomery & Montgomery, of New 
Orleans, for appellant. 

Deutsch & Kerrigan & Burke, of New Orleans, for appellee. 

LAND, Justice. 


Plaintiff brought this suit against the New York Life Insurance Company to 
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recover disability benefits under a policy issued to him by that company on Novem- 
ber 5, 1916. 

The face of the policy is $10,000 and the disability benefit $1,000 per year. 

The policy contains the following provisions: Whenever the company receives 
due proot that the insured has become totally disabled and that such disability has 
then existed for not less than sixty days, one year after the anniversary of the 
policy next succeeding the receipt of such proof, the company will pay the insured 
a sum equal to one-tenth of the face of the policy and a like sum on each anniver- 
sary thereafter. 

On January 18, 1936, plaintiff, appellee, became totally disabled within the 
meaning of the policy and, on April 9, 1936, furnished due proof to the company 
on forms which it furnished that he was so disabled, and had been so disabled for 
more than sixty days. On April 27, 1936, the company admitted the existence of 
the policy; but refused to make the payment of the disability benefits, on the 
ground that the policy provisions deferring payment are valid. 

Under the contention that Act No. 310 of 1910 requires such payments to begin 
not more than thirty days after receipt of proof, appellee, as plaintiff, filed this 
suit M-y 18, 1936, for the first annual payment, plus double indemnity and attorney's 
fees, under section 3 of that act. From a judgment rendered in plaintiff's favor in 
the district court, defendant insurance company has appealed. 

1, The anniversary of the policy is November 5, 1936. Defendant insurance 
company contends that plaintiff was not entitled to payment of disability benetits 
until one year after the date of the anniversary of the policy, namely, November 
5, 1937, or a year and seven months after proof of total disability had been fur- 
nished to the company by plaintiff. 

The policy sued upon not only covers insurance on the life of the insured but 
also total and permanent disability benefits in case the insured becomes “wholly 
disabled by bodily injury or disease.” 

This policy comes clearly within the scope of Act No. 310 of 1910. “Providing 
the time of payment, of indemnities, by life, health and accident insurance com- 
panies, which issue policies or contracts of insurance, indemnifying the assured 
in cases of illness or accident, upon due notice to the company, of the disability 
of the assured; providing a penalty for the violation of the provisions of this Act; 
declaring conditions in such policies or contracts, in violation of the provisions of 
this Act, null, void and of no effect, and fixing the jurisdiction for trial of viola- 
tions of this Act.” 

It is provided in section 1 of the act: “That no life, health or accident insur- 
ance company shall write policies or contracts of insurance, in this State, insuring 
any person against loss on account of sickness or accident, wherein payment of or 
indemnitics shall be deferred longer than thirty days from written notice, and 
proof to the company, by the attending physician, in the form required by the terms 
of such policy or contract of insurance, informing the company of such sickness or 
accident, entitling the assured to payment under the terms of such policy or con- 
tract.” 

Section 2 of the act provides: “That payment by such companies to the assured 
shall not be delayed fer a longer period than thirty days from due notice and proof 
of disability, without just and reasonable grounds such as to put a reasonable and 
prudent business man on his guard.” 

Section 5 of the act provides: “That after notice provided for in Section | ot 
this Act, shall have been given, it shall be the duty of the insurance company, 
thereafter, to make payment every thirty days, to the assured during that part oj 
the period of his disability, covered by such pokcy or contract of insurance during 
which the assured is entitled to recovery.” (Italics ours.) 

[1] It is immaterial, in our opinion, whether disability installments are payable 
by the year or by the month. Payment, under the terms of the policy, cannot be 
deferred longer than thirty days from written notice and proof to the company 0! 
such sickness or accident, and any condition to the contrary inserted in the policy 
is declared by the act to be null and void and of no effect. ; 

[2] In other words, the provisions of Act No. 310 of 1910 are written into and 
become part of all policies in this state providing for payment of indemnities by 
life, health, and accident insurance companies. ; 

Act No. 310 of 1910 is a prohibitory law, not only as to the writing of pol- 
icies contrary to the terms of the act, but also as to delay of payment of indemnities 
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due under the policy for a longer period than thirty days from due notice and 
proof of disability. This statute is founded in a sound and salutary public policy, 
and its provisions must be respected and complied with by insurance companies 
writing policies in this state. In enacting Act No. 310 of 1910, the Legislature has 
attempted, by no means, to control the terms of the policy which must be complied 
with by the assured before the benefits of the insurance accrue. 

As said by this court in Kiblinger v. American National Insurance Co., 171 La. 
560, at page 563, 131 So. 671, 672: “The statute clearly leaves it to the terms of the 
policy to say what kind of sickness or disability shall entitle the assured to pay- 
ment. In the case at bar it is a six months’ illness. The purpose of Act 310 of 
1910 was not to change the terms of the policy or contract, but to limit the delay 
for payment in case of sickness and accident benefits to thirty days after the bene- 
fits are actually due under the terms of insurance policies.” . 

_ In the cited case, this court upheld the provision in the policy requiring the 
disability to have existed at least six months, since that was merely a definition 
of what constituted disability within the meaning of that policy, just as the policy 
in the instant case defines the disability as one which must have existed for at 
least sixty days. 

[st & Able counsel for defendant company takes the position that no penalty 
or attorney’s fees should be awarded in this case, as it involves a question of the 
interpretation of the law which has not been passed upon by any court of this state 
previously, 

In Brent v. Louisiana State Life Insurance Company, 7 La.App. 99, decided 
Octoher 3, 1927, the company defended a suit for immediate payment of disability 
benefits, on the ground that, under the terms of the policy, the benefits were not 
payable until “one year after the anniversary of the policy next succeeding” receipt 
of proof of disability, the identical ground on which the defense rests in the 
instant case. 


During the proceedings, the company abandoned this defense, and conceded 
that, under Act No. 310 of 1910, payment had to be made within thirty days; but 
it contended that, under section 3 of the act, its position had been based “upon 
just and reasonable grounds,” and, accordingly, that it should not be required to 
pay the penalties denounced by statute. 

The court held: “Defendant’s refusal to pay the annuity was due to what tts 
counsel now admits was an. erroneous construction of its policy and the law 
applicable thereto. The delays in payment of the annuities were therefore due to 
its fault and it follows necessarily that it must pay the penalties.” 

The Brent Case was decided by the Court of Appeal for the Second Circuit 
nine years ago. This court affirmed that decision by refusing to grant a writ of 
certiorari or review. The interpretation of Act No. 310 of 1910 is not, therefore, 
a matter res nova, upon which the courts of this state had not passed; and the 
same position, when taken by defendant company in the instant case, can hardly 
he held to establish a valid defense. 

14] Judgment in the lower court was rendered in favor of plaintiff, Benjamin 
H. Stern, and against defendant, New York Life Insurance Company, in the full 
sum of $2,750, with 5 per cent. per annum interest from April 11, 1936, until paid, 
and all costs. This judgment consists of $1,000, the first annual installment due 
under the policy; of $1,000 as a penalty, under section 3 of Act No. 310 of 
1910: and of attorney’s fees, under the same section, in the sum of $750. 

Under the circumstances of the case, we feel that the attorney’s fees are 
excessive and should be reduced to $350. 

_ It is therefore ordered that the judgment appealed from be amended by reduc- 
ing the attorney’s fees from $750 to $350, and that the judgment, as amended, be 
afirmed., 

It is further ordered that plaintiff, appellee, pay the costs of appeal. 


BAY TRUST CO. v. AGRICULTURAL LIFE INS. CO. No. 57. 


Supreme Court of Michigan. March 2, 1937. 
271 Northwestern Reporter 749. 


1. AMBIGUITY. 


Rule that policy will be construed most strongly in insured’s favor is appli- 
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cable where wording is not insurer’s but is taken from statute or source for whic 
assured is responsible. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. STATUTORY PROVISION. 

Double indemnity rider attached to life policy, providing that insurance under 
rider should not cover any person under age of 18 years nor over age of 60 years, 
would not be construed against insurer where language was required by statute 
(Comp.Laws 1929, § 12442(5). 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from Circuit Court, Bay County; James L. McCormick, Judge. 

Action by the Bay Trust Company, guardian of the estate of Arthur J. Ten- 
nant, minor, against the Agricultural Life Insurance Company. From a judgment 
for plaintiff, defendant appeals. 

Reversed without a new trial. 

Argued before the Entire Bench. 

Wilkinson, Lowther & O'Connell, of Detroit (Donald B. Smith, of Detroit, of 
counsel), for appellant. 

Emil Anneke, of Bay City, for appellee. 

BUSHNELL, Justice. 

The sole question involved in this appeal as stated by appellant is: “Was an 
assured, who was at the time of his death sixty (60) years, two (2) months, and 
ten (10) days old, over the age of sixty (60) years at the time of his death 
within the meaning of a clause in a double indemnity rider attached to an insurance 
policy, providing: ‘the insurance under this double indemnity rider shall not cover 
any person under the age of eighteen years nor over the age of sixty (60) years,’ 
the language of the policy being prescribed by section 12442, Compiled Laws of the 
State of Michigan, 1929, section 5?” 

The circuit judge heard the matter without a jury and found that: 

“The statute prescribing the form of the rider, and the rider itself, speaks in 
terms of years, and there is nothing in either the statute or the policy to indicate 
that fractions of a year were to be considered. Speaking in terms of years, th 
insured was only 60 years of age and would not be ‘more years’ of age until he had 
arrived at his 61st birthday. In every day life we speak of a person’s age in terms 
of years, not years, months, weeks and days. A person on being asked his age 
states the number of years, disregarding fractions, 

“The provision of the statute and the policy is construed by the court as 
meaning that the double indemnity feature of the policy shall not apply when the 
insured has attained more years in age than 60 years, but does apply where the 
insured has attained the age of 60 years and only a fraction of another vear, 
especially where the additional fraction consists of less than half a year.” 

Defendant appeals from a judgment in favor of plaintiff for $2,000, plus interest 
and costs. 

The opinion of the trial court cites Watson v. Life Association, 143 Okl. 4, 286 
P. 888, and Wilson v. Mid-Continent Life Ins. Co., 159 Okl. 191, 14 P.(2d) 945, 84 
A.L,.R. 386. 

The trial judge said: 

“The Oklahoma court decided in both of these cases that under similar pro- 
visions in the policies under consideration, and similar, if not exactly the same as in 
the policy in the case at bar, that the insured did not become over the age limit as 
fixed in the policy until he reached his next birthday. That is, that under the 
policy fixing the maximum age at 55 years the insured was covered until he or she 
arrived at the age of 56 years; and that under a policy fixing the maximum age at 
65 years the insured was covered by the policy until he or she arrived at the age 
of 66 years. 

“Counsel for both parties cite Krmicek v. Federal Life Insurance Co., 252 Ill. 
App. 232, not a court of last resort. In this case the court seems to hold that in a 
policy fixing the maximum years of insurability at 70 the policy terminated upon 
the insured reaching his 70th birthday. However, the court not being a court of 
last resort, and the question involved not being exactly the one here involved, it 
cannot be seriously considered as authority.” : 

The reasoning of the Oklahoma cases includes an application of the statute of 
that state, § 3557, C.O.S. 1921, which is comparable to our own. 
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“In the construction of the statutes of this state, the following rules shall be 
observed, unless such construction would be inconsistent with the manifest intent of 
the legislature, that is to say: * * * The word ‘month,’ shall be construed to mean 
a calendar month; and the word ‘year,’ a calendar year; and the word ‘year’ alone 
shall be equivalent to the words ‘year of our Lord,” etc. Comp.Laws 1929, § 76. 

[1, 2] The provision of the policy is optional, but if included therein “shall be 
in the words and in the order in which they are hereinafter set forth,” as follows: 

“An optional standard provision relative to the age limits of the policy shall be 
in the following form and in the blank spaces of which the insurer shall insert such 
number of years as it may elect. 

“20. The insurance under this policy shall not cover any person under the age 
of ——— years nor over the age of ——— years. Any premium paid to the insurer 
for any period not covered by this policy will be returned upon request.” Section 
12442, par. (5), Comp.Laws 1929. 

“There are exceptions to the rule that the wording of an insurance policy will 
be construed most strongly in favor of the insured. The rule does not apply when 
the wording is not that of the insurer, but is taken from a statute or from some 
source that the assured is responsible for.” Sturgis National Bank v. Casualty 
Co., 252 Mich. 426, 233 N.W. 367, 369. 

The language under consideration is required by statute in the event that the 
provision is embodied in the policy and appellee’s contention that the wording is to 
be construed against the company is not good. 

[3, 4] The words “over the age of sixty years” have a definite meaning: 

Over: ‘ ‘Beyond or above, or in excess of a certain quantity or limit; as, boys of 
twelve years and over.” Webster’s New International Dictionary (2d Ed.). 

Years: Calendar years. See section 76, Comp.Laws 1929. 

It is argued that one cannot be over the age of sixty until he attains his sixty- 
first hirthday. A year is a unit of time, a foot a unit of distance, and a pound a unit 
of weight. The deceased had lived over, beyond, above, or in excess of the age of 
60 calendar years, viz., 60 years, 2 months, and 10 days, when he came to his death. 
The record does not show his height and weight. It would involve strange reason- 
ing to assume that if he were 5 teet 10% inches tall that he was not over 5 feet, 
or that if he weighed 175 pounds that he did not tip the scales at any point over 100 
pounds. If this opinion with respect to the claim of the beneficiary is 1,975 words in 
length, it would be likewise strange to claim that it is not over 1,000 words in 
length. 

The cases cited in the opinion of the trial court and others are found in the 
annotations at page 389 of 84 A.L.R. 

We held in Jackson v. Mason, 145 Mich. 338, 108 N.W. 697, 698, in construing 
Act No. 200 of the Public Acts of 1905 (for present statute, see Comp.Laws 1929, § 
7526) that a child of the age of 15 years and 3 months was not included in the 
class described in the statute as “any child or children between and including the 
ages of seven and fifteen years.” It was urged in that case “that to give any force 
to the word ‘including’ the section must be construed to include children during the 
entire fifteenth year and until they become sixteen years old.” The court said: 
“A child ovet 15 years of age is not between the ages of 7 and 15 years.” 

Mr. Justice Montgomery, writing for the minority, said: “We think the statute 
treats the year as the unit, and that it follows that the words ‘seven to fifteen 
years inclusive’ include the year in which the child is generally spoken of as 15 years 
of age.” Citing 1 Comp.Laws 1897, § 50 (now Comp.Laws 1929, § 76). 

The reasoning of the majority opinion, although applied in the construction of 
a penal statute, is most persuasive in the case at bar. 

_ “It is elementry that the . ales of common sense shall apply to the construction 
of statutes.” Attorney General, ex rel. Connolly v. Reading, 268 Mich. 224, 230, 
256 N.W. 432, 434. 

The insured was born November 28, 1875; he had finished the entire span of 
60 calendar years on November 28, 1935, when he came to his death February 8, 
1936, 2 months and 10 days later. It must necessarily follow that upon the last- 
mentioned date he was over the age of 60 years. 

The judgment below is reversed without a new trial, with costs. 


Fead, C. J., and North, Wiest, Butzel, Sharpe, Potter, and Chandler, JJ., concur. 
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KUEPPERS v. METROPOLITAN LIFE INS. CO. No. 30945. 
Supreme Court of Minnesota. Feb. 19, 1937. 
271 Northwestern Reporter 453. 
1. FRAUD. 

Where industrial life policy is issued without previous medical examination, 
statements made by insured as to age, physical condition, and family history are 
binding upon insurer unless willfully false or intentionally misleading, regardless 
of whether application is oral or written (Mason’s Minn.St. 1927 § 3396). 

(For other cases, see Insurance, Dec. Dig. § 389[9].) 

2. CONDITION OF HEALTH. 

Whether insured, in making oral application for industrial life policy without 
physical examination, truthfully represented his physical condition so as t 
preclude insurer from repudiating policy, held for jury (Mason’s Minn.St.1927, 
§ 3396). 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 


Syllabus by the Court. 

In this action to recover upon a life insurance policy, where the defense was 
that the insured’s unsound health, at the date of the policy, gave defendant the 
right to declare it void and return the premiums paid, it is Aeld that upon the 
evidence the court did not err in refusing to direct a verdict for plaintiff for 
$6.80, and no more, nor in refusing to direct a verdict for defendant. 

Appeal from District Court, Ramsey County; Richard D, O’Brien, Judge. 

Suit by Fred A. Kueppers, as administrator of the estate of Fortino Ferro, 
against the Metropolitan Life Insurance Company. Judgment for plaintiff, and 
defendant appeals. 

Affirmed. 

Snyder, Gale & Richards, of Minneapolis, for appellant. 

Leo A. Reuder, of St. Paul, for respondent. 

Hort, Justice. 

The policy in suit is the ordinary industrial life insurance policy issued without 
a medical examination. ‘Chere was a verdict for plaintiff upon which judgment 
has been rendered for $500.46, from which defendant appeals. 

An agent of defendant solicited Fortino Ferro, a minor becoming 20 years of 
age at his next birthday, to insure his life with defendant. The solicitation was 
in the presence of his parents. He accepted, and the policy was issued to him 
February 12, 1934, for $452, at the weekly premium of 20 cents. The premiums 
were paid each week until his death, September 17, 1934. The answer admitted 
the issuing of the policy, the payment of the weekly premiums, the insured’s death, 
and tendered judgment for $6.80, the total amount of the premiums paid. It also 
set out these provisions of the policy: “If, (1) the Insured is not alive or is not 
in south health on the date hereof; or if (2) before the date hereof, the Insured 
* * * has, within two years before the date hereof, been attended by a physician for 
any serious disease or complaint, or before the said date, has had any pulmonary 
disease, * * * unless such medical attention or previous disease is specifically recited 
in the ‘Space for Endorsements’ on page 4 in a waiver signed by the Secretary 
* * * then, in any such case, the Company may declare this Policy void, and the 
liability of the Company in the case of any such declaration or in case of any 
claim under this Policy, shall be limited to the return of premiums paid on the 
Policy, except in the case of fraud, in which case all premiums will be forfeited to 
the Company.” Also this: “This Policy constitutes the entire agreement between 
the Company and the Insured and the holder and the owner hereof. Its terms 
cannot be changed, or it conditions varied, except by the express agreement of the 
Company evidenced by the signature of its president or Secretary.” And then the 
answer avers that the insured was not in sound health at the date of the policy 
and had not been for seven vears before, but was sick all the time from a serious 
disease, viz., tuberculosis; and that contrary to the conditions of the policy, the 
insured had within two years prior to its date been attended by a physician for said 
serious illness, neither of which conditions was specifically recited or excepted in the 
space for endorsements in the policy. The reply admitted that the insured for 
the last few vears was not in good health, and alleged that the defendant’s agent, 
when he solicited the insurance, was informed that the insured was not in good 
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health and of the nature of the illness to the best of the insured’s knowledge and 
belief, and that the agent of the defendant was fully informed of the insured’s 
physical condition, and that no false or willful misrepresentation in regard thereto 
at made by the insured or by his parents, the beneficiaries. The court charged 
the jury that the undisputed evidence conclusively showed that, at the time the 
policy was issued and for some time prior thereto, the insured had been afflicted 
with a serious illness—some form of tuberculosis, which caused his death. Section 
3396, Mason’s Minn.St. 1927, was then given to the jury as applicable law to this 
sole issue submitted: Did the insured or his parents, the beneficiaries, fail to 
disclose at the time the insurance was solicited and accepted, his physical condi- 
tion, his affliction, and, if there was such failure, then, if it was willfully false 
or intentionally misleading, the verdict should be for defendant, otherwise for 
plaintiff for the full amount of the insurance. 
2] The assignments of error go only to the question whether the court 
erred in refusing to order judgment for plaintiff for only $6.80 or for defendant 
notwithstanding the verdict. Proper motions for directed verdicts were made 
at the trial by defendant. Defendant contends that, since there was no written 
application for this insurance policy, the statute applicable to the verbal statements 
and representations was section 3370 and not section 3396, even though by the terms 
of the latter it relates to policies issued without medical examinations. And further, 
there being no written application, there is nothing to prevent this condition of the 
policy taking effect, that it is void if the insured is in unsound health at the date 
f its issue, or if he, within two vears before the date thereof, has been attended 
a physician for a serious disease. Section 3396 reads: “In any claim upon 
ilicy issued in this state without previous medical examination, or without 
the knowledge or consent of the insured, or, in case of a minor, without the 
consent of his parent, guardian, or other person having his legal custody, the 
statements made in the application as to the age, physical condition, and family 
history of the insured shall be valid and binding upon the company, unless wilfully 
false or intentionally din etc. Had there been a _ written application 
attached to this policy containing the statements the insured and his parents made, 
as testified to by the latter, there could be no doubt, under our decisions, of the 
application of section 3396 thereto. The insurer should not stand in a better 
position by issuing a policy upon an oral application giving the necessary or 
reque sted information than by issuing a policy upon a written application contain- 
ng the same information. That some information was sought by defendant is 
disclosed by the policy, for it states the insured would be 20 years old upon his 
next birthday. And the testimony of his parents is that his physical condition was 

ly disclosed; that he had had treatments by physicians for his neck glands; 

that he had stayed for periods at a hospital to be cured of his illness. The 
iurv could find from the testimony, despite the denial of the agents of defendant, 
that in applying for and accepting this policy the insured stated his physical condi- 
tien truly and did not willfully falsify or intentionally mislead defendant in respect 
to his health. Defendant, accepting the risk with full knowledge of conditions, is 
not in position to repudiate the policy. It, perhaps, should also be noted that the 

ndition in the policy is not that it shall not take effect if the insured is not in 

sound health at the date thereof, but that defendant may, in such case, declare the 
policy void, and have recovery limited to the amounts of the premiums paid. We 
have so recently and fully dealt with statements in respect to physical conditions 
made in written applications for insurance where there is no medical examination 
previous to the -issuance of the policy that no more is needed than a citation to 
the cases. (The same law should apply to verbal applications.) Enge v. John 
Hancock Mut. Life Ins. Co., 183 Minn. 117, 236 N.W. 207; Hafner v. Prudential 
Tns. Co., 188 Minn. 481, 247 N.W. 576; Elness v. Prudential Ins. Co., 190 Minn. 
169, 251 N.W. 183; Schmidt v. Prudential Ins. Co.. 190 Minn. 239, 251 N.W. 683; 
Thompson v. Prudential Ins. Co., 196 Minn. 372, 265 N.W. 28. 

The judgment is affirmed. 

Stone, J., concurs in the result. 
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McCAIN et al. v. LAMAR LIFE INS. CO. No. 32497. 
Supreme Court of Mississippi, Division B. Feb. 15, 1937. 


172 Southern Reporter 495, 
1. DISCRIMINATION, 


Where insured had right to borrow on 20-year payment life policy, provision 
denying option to convert policy to paid-up policy solely because loan was outstand- 
ing held void, under statute for discrimination between insurants (Code 1930 
§ 5171). 

(For other cases, see Insurance, Dec. Dig. § 138[2].) 

3. CONSIDERATION. 

Under 20-year payment life policy giving insured right to borrow and providing 
that failure to repay loan or interest should not void policy, no subsequent agree- 
ment could impose any additional burden on insured in respect to loan unless 
supported by other consideration than mere making of loan (Code 1930, § 5171). 

(For other cases, see Insurance, Dec. Dig. § 179%.) 

5. PAID UP POLICY. 

Recovery of amount due under tables of euaranteed values of 20-year payment 
life policy with provision that insurer would by indorsement “continue” policy as 
paid-up policy at option of insured if premiums were paid for 14 years held not 
barred under terms of policy because of indorsement as paid-up insurance before 
death of insured, who elected to take a paid-up policy and which was of less value 
than the guaranteed values, where fourteenth annual premium was paid less than 
13 months before death of insured and policy provided it should remain in full 
force for one month beyond due date of any premium, since indorsement was not 
intended to become operative until expiration of insurance already paid for. 

“Continue,” in its ordinary signification in regard to time periods, 
means to prolong or extend from the end of one time to another time. 

(For other case, see Insurance, Dec. Dig, § 515.) 

\ppeal from Chancery Court, Hinds County; V. J. Stricker, Chancellor. 

Action by Cecil McCain and others against the Lamar Life Insurance Company 
From an adverse decree, plaintiffs appeal. 

Reversed and remanded, with directions. 

Lotterhos & Travis, of Jackson, for appellants. 

Wells, Wells & Lipscomb, of Jackson, and L. A. Smith, Jr., of Holly Springs, 
for appellee. 

GRIFFITH, Justice. 

On August 30, 1921, appellee life insurance company issued and delivered its 
policy of insurance, No. 23331, on the life of Mrs. Ruby S. McCain, payable to 
appellants as beneficiaries. The policy as a 20-pay special coupon premium policy, 
and was for the nominal face amount of $3,000, but, because of the coupons and 
the special features of the contract imported therein by the coupons, the actual 
amounts payable upon death, or on other contingencies or options therein contained, 
were governed by two detailed tables of guaranteed values which were written into 
the policy as a particular or special part thereof. All the coupons remained attached 
and premiums had been paid in full, in cash, and when due for 14 consecutive years, 
the fourteenth annual premium having been paid on August 30, 1934. 

One of the main or principal provisions of the policy, printed at a prominent 
place on the first page, was and is the following paragraph, together with the head- 
ing thereof: 

“Paid-Up in Fourteen Years 

“If all coupons are attached hereto and the premiums are paid’in cash when due 
for fourteen full consecutive years, the Company will by endorsement hereon 
continue this policy as a Paid-up Life Policy for the full face amount without 
further payment of premiums, provided there is at that time no indebtedness against 
this policy.” 5 

At the time of the payment of the fourteenth annual premium, Mrs. McCain 
had determined to avail herself of the quoted paid-up provision, and had commu- 
nicated her purpose to her brother, who, as it appears by the evidence, attended 
to such business affairs as she had; but her brother did not proceed further with 
the matter at that time than a letter of inquiry to the company. When Mrs. 
McCain received the usual notice from the company of the premium due on August 
30, 1935, she again communicated .with her brother, who, on August 23, 1935, wrote 
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the company of Mrs. McCain’s wish to avail of the quoted provision of the policy. 
The company, on August 28, 1935, replied to that letter as follows: 
“Re: Policy No. 23331—Ruby S. McCain 

“Your letter of August 23rd with reference to the above number Policy has 
been referred to me for reply. 

“Fourteen annual premiums have been paid on Mrs. McCain’s Policy and the 
Policy may be endorsed at this time for Paid-Up Insurance of $3,045.00 subject to 
the existing loan of $1,127.87. This Option, however, is not automatic, and for this 
reason we continued to send notice of premiums due after the fourteenth year. If 
Mrs. McCain selects the Paid-Up Option prior to maturity, it will be necessary 
for us to have a written Application and an endorsement will be placed on the 
policy. 
re 3efore Mrs. McCain definitely decides to have the Policy endorsed for 
Paid-Up Insurance, we should like to call her attention to the several attractive 
options in the Policy, which are available provided premiums are paid for the full 
twenty years, and, also, the increase in guaranteed values. For instance—if pre- 
miums are paid for twenty years, all Coupons are left attached, Mrs. McCain would 
have Paid-up Insurance of $4,590, which is $1,590.00 in excess of the face of the 
Policy. Although she has an existing loan of $1127,87 against the Policy, she 
would still have protection for more than the face of the policy. 

“On Page One of the Policy you will find there are several attractive options 
which are available provided premiums are paid for the full twenty years and all 
coupons are left attached. At the end of twenty years the Insured would have 
the privilege of selecting the option best suited to her needs at that particular time. 
We believe that one of the most attractive features of this Policy is the Endowment 
at 65 option. By this, we mean that if premiums are paid for six additional years, 
Mrs. McCain would have Paid-up Insurance of $4,590.00, however, on her sixty-fifth 
birthday should she find that she be in need of cash rather than protection the 
policy may be surrendered and the face amount less any existing indebtedness 
would be paid to her in cash. This feature in reality provides for an old age income 
which often is very desirable. 


“If Mrs. McCain definitely decides to have the Policy endorsed for Paid-up 
Insurance of $3,045.00 subject to the existing loan, if you will let us know, we 
will be glad to send the proper papers for her signature. We hope, however, 
that she will decide to continue the Policy until twenty premiums have been paid 
and thereby avail herself of the several options and privileges available at that 
time. 

“Yours very truly, 
“H. Montgomery, 
“MM :MF Assistant Secretary.” 

In response to this letter the company was advised that Mrs. McCain was still 
desirous of having the policy indorsed for paid-up insurance, and the company 
prepared and forwarded the application, which was signed by the insured and all 
the beneficiaries on a date or dates not stated in the application, but apparently the 
application was prepared in the office of the company on September 14, 1935. The 
application now attached to the policy is in the following words and figures: 


“Application for Change in Policy 
“The Lamar Life Insurance Company 
“Home Office, Jackson, Mississippi. 
“Mf—9—14—35 
“In the matter of a change in Policy No. 23331 issued by the Lamar Life Insur- 
ance Company of Jackson, Mississippi, on the life of Ruby S. McCain of Hop- 
kinsville, Kentucky; the undersigned hereby request the said Company to endorse 
said Policy for Paid-up Insurance in the amount of Three Thousand and Forty-five 
Dollars, subject to the conditions of the Policy, without further payment of pre- 
miums, subject to the outstanding indebtedness and all increases thereof, and to 
the provisions of the policy loan contract. 


_ “In consideration of the granting, by the Company of such request, the under- 
signed agree to comply with all the requirements of the Company with respect 
to the subject matter of said request, subject to all the conditions and stipulations 
contained in the original application and policy, except as herein modified. 
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“Dated at ————— State of — this ————— day of — 19— 
“Signature of the Insured and others interested. 
“1, Mrs, Ruby Seward McCain 
“2. Cecil McCain 
“3. Mrs. Evelyn Dickson 
“4. Miss Celeste McCain 
oo 
“Witness: 
“1. Mrs. Dalgma Francis 
7 a a 
“= etnies 


E, anseginennetinane 
“~ — ” 

On September 23, 1935, the insured, being then on a visit to her daughter in 
Jackson, called at the home office of the company in said city, and, after a discus- 
sion of the matter with the vice-president of the company, she delivered the applica- 
tion to the company and the company then and on that day attached to the policy 
the following document as an indorsement thereon: 


“Paid-Up Insurance—Policy No. 23331 

“In consideration of the fact that all coupons are on this date attached to 
Policy No. 23331 in this, The Lamar Life Insurance Company of Jackson, Mis- 
sissippi, on the life of Ruby Seward McCain, dated August 30, 1921, and in 
consideration of the further fact that the premiums on said Policy have been 
heretofore paid in cash for Fourteen full consecutive years, but there is at this 
date an indebtedness against the Policy due to the Lamar Life Insurance Company 
in the amount of One Thousand One Hundred Twenty-seven and 87/100 Dollars 
($1,127.87) evidenced by Policy Loan Contract executed by the said Ruby Seward 
McCain of date August 26, 1931, at the request of the said Ruby Seward McCain 
and in accordance with the terms of said Policy, the undersigned Lamar Life 
Insurance Company does by this endorsement to be attached to said Policy continue 
said Policy for the life risk only as a paid-up Policy in the sum of Three Thousand 
Forty-five and No/100 Dollars ($3,045.00) without further payment of premiums 
but subject to said indebtedness and all increases thereof and to the provisions 
of said Policy and Policy Loan Contract. 

“Dated at the Home Office, Jackson, Mississippi, this the 23rd day of Septem- 
ber, 1935. 

“The Lamar Life Insurance 
Company 
“By M. Montgomery 
“Assistant Secretary.” 

The policy carried a provision similar to most modern policies in respect to 
what is called “grace in payment of premiums.” The provision of this policy was 
and is in the following words: “After this contract has been in force three months, 
an extension of one month (not less than thirty days) will be allowed in the pay- 
ment of any premium, and the Company agrees to accept, without further medical 
examination, any premium, without interest charge, if tendered within one month 
from due date, during which time the Policy will remain in full force, subject 
to the deduction of the unpaid premium or any installment thereof, should the 
Policy become a claim during such period of grace.” It will thus be seen that, 
at the time of the delivery of the application to avail of the “Paid-up-In-Fourteen- 
Years” option or privilege under the policy and on the date of the quoted indorse- 
ment by the company on the policy, the original policy was in full force and effect 
and for its full amount, and, unless otherwise affected by the indorsement aforesaid, 
remained in such full force and effect until September 30, 1935. 

Mrs. McCain died on September 29, 1935. Except for the transactions resulting 
in the endorsement aforementioned, the beneficiaries would have been entitled, 
without question, to a payment of $4,035, as specifically set forth in the table of 
guaranteed values, less the fifteenth annual premium, and less the debt mentioned 
in the application and indorsement; and this was the amount which the beneficiaries 
demanded. They say that the indorsement aforesaid for the lesser sum of $3,045, 
although made and dated on September 23, 1935, did not become of operative effect 
until September 30, 1935, and that, if construed to be effective hefore the latter 
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date, it would, as to the said intervening time, be void for want of consideration. 

Appellee contends that by the indorsement of September 23, 1935, there was 
a surrender of the original policy, and the making of a new contract, and that there 
was a consideration by way of benefits to the insured which would serve to make 
the indorsement aforesaid effective on the date thereof; and, as a first reason for 
this contention, appellee says that the insured was not entitled to the quoted “Paid- 
up-In-Fourteen-Years” privilege or option, because that option or privilege contains 
the express provision that it shall not be available to the insured if at the time 
there be any indebtedness against the policy. Here it is proper to mention that 
the policy carried the following paragraph upon the subject of cash loans: “After 
three full annual premiums have been paid in cash on this Policy, upon proper 
assignment of the Policy to the Company, with written assent of the person to 
whom it is payable, the holder hereof shall be entitled to borrow of the Company 
on the sole security of this Policy, at not exceeding six per cent interest per annum, 
the amount specified in the table of loan values, according to the number of pre- 
miums paid, less any indebtedness to the Company. Failure to repay any such 
loan or pay interest thereon shall not void the Policy, unless the total indebtedness 
thereon to the Company equals or exceeds such loan value at the time of such 
failure. Payment of loans, unless for premiums due the Company, may be deferred 
ninety days.” 

Under the quoted provision, which was and is obligatory upon the company, 
Mrs. McCain, with the written assent of the beneficiaries, took a cash loan of 
$1,127.87 on August 30, 1931, which was less then, and has at all times since 
remained less, in amount than the cash or loan value as shown on the table of 
guaranteed values. The question arises, therefore, whether under section 5171, 
Code 1930 (section 2600, Code 1906), the provision in the “Paid-Up-In-Fourteen- 
Years” paragraph to the effect that the privilege thereof shall not be available to 
one who has borrowed upon the policy is a valid provision, or whether it is void 
and of no effect. 

In Metropolitan Life Ins. Co. v. Lillard, 118 Okl. 196, 248 P. 841, 843, the 
Supreme Court of Oklahoma ruled upon this question, and in the opinion quoted 
the statute of that state, as follows: “No life insurance company, association or 
corporation doing business in this state shall make or permit any distinction or 
discrimbination in favor of individuals between insurants (the insured) of the same 
class and equal expectation of life in the amount of payment of premium or rate 
charged for policies of insurance, or in the dividends or other benefits payable 
thereon, or in any other of the terms and conditions of the contract it makes.” 

[1] It will be observed, by comparison, that the statute there considered is in 
almost the precise words of our own statute, section 5171, Code 1930 (section 2600, 
Code 1906). The court held that when, as in the case here before us, the insured 
has the right to take a loan not exceeding the loan value of the policy at the time, 
any stipulation or provision in the policy which would deny to the borrower the 
benefits of other options or privileges which are available to those who have not 
borrowed is an attempt to make a discrimination against one of a class of insured, 
and is in violation of the statute. We are in accord with the principles announced 
in that decision, and we hold that the proviso attached to the concluding portion 
of the quoted paragraph under the heading “Paid-Up in Fourteen Years” is void 
as to any loan of less than the guaranteed loan value, and the paragraph will stand 
under the facts of this case as if the proviso were never written in it. Because 
of the length of this opinion, we must forego any prolongation of the discussion 
of this point, but will add that the late decision of this court in New York Life 
Ins. Co. v. Boling, 169 So. 882, will further disclose the attitude of the court in 


ene to a firm enforcement of the language and purpose of said section 5171, 
ode 1930, 


_ [2, 3] Appellee urges as a second reason or ground for the maintenance of 
its contention that there was a consideration for the indorsement of September 
23, 1935, sufficient to make it effective as of that date, in the agreement to carry 
the loan upon annual interest payments, rather than to declare the loan due, and 
that there was the further consideration that the company had granted an indulg- 
ence in respect to the interest due on August 30, 1935, but which interest had been 
fully paid to that date. We have already quoted the provision in the policy in 
respect to cash loans, and now call particular attention to that part thereof which 
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expressly stipulates that “failure to repay any such loan or to pay interest thereon 
shall not void the policy, unless the total indebtedness thereon to the company 
equals or exceeds such loan value at the time of the failure.” And we have already 
stated that the loan and interest never at any time equaled the loan value. The 
term “shall not void the policy” means that no part of the policy shall be void or 
inoperative, and that, until the indebtedness reaches the point where it equals or 
exceeds the loan value, the entire policy and all its optional provisions remain in 
full force. We leave out of consideration the loan agreement made at the time 
of the loan on August 30, 1931, other than to say that it does not appear that the 
agreement carried any burdens or restrictions upon the insured contrary to the 
quoted cash-loan provision of the original policy that were at any time attempted 
to be enforced or relied on by the company, and further that, if such agreement 
is to be construed as placing additional burdens or restrictions upon the insured 
in respect to the cash loan, it would be unenforceable by the company to the extent 
of such added burdens or restrictions for the want of consideration. The insured 
had the right to obtain and carry the loan under the provisions of the original pol- 
icy, and any subsequent agreement by which she would surrender or restrict or 
abridge those rights or any part thereof must, under familiar and elemental prin- 
ciples, be supported by some consideration other than the mere making of the 
loan; and no such consideration is anywhere herein suggested as having been given 
in that regard. 


There was no surrender of this policy as understood under the laws of this 
state, see New York Life Ins. Co. v. Boling, supra, and the case therein reaffirmed; 
nor was there any novation thereof as contended for by appellee; and this brings 
us to the main question as to what is the correct interpretation of the quoted 
14-year provision for a paid-up life policy. There is no mention in the provision 
or elsewhere in the policy as to the time when that option shall be exercised and 
the indorsement made, other than that it shall be after premiums have been paid 
in cash for 14 full consecutive years. Let us suppose, therefore, that within 60 days 
after the fourteenth annual premium was paid, the option was exercised and the 
indorsement made, would the indorsement be effective for the lesser amount at once 
when made? If so, then the company would be placed in the attitude of retaining 
the premium which would carry the full insurance to the end of the premium year, 
and yet, if the death occurred after the date of the indorsement but before the end 
of the year for which the premium had been paid, the company would pay the 
indorsed amount, which would be nearly $1,000 less than the insurance which the 
paid premiums had already bought. 

[4, 5] While such a result would at once be said to be unjust and unfair, 
nevertheless it would have to follow if the policy so specified. But it does not 
so specify. It does not specify when the application to avail of the said option 
or privilege shall be made, nor does it specify when the indorsement shall be made 
or become effective. Constructions of contracts which would make them unfair 
or unjust are to be avoided unless the terms are unambiguous and express. See, 
for instance, Grandberry v. Mortgage Bond & Trust Co., 159 Miss. 460, 467, 132 
So. 334; Darden v. American Bank & Trust Co.. 158 Miss. 742, 751, 130 So. 507. 
The provision under consideration is that, if all the coupons are attached and the 
premiums are paid in cash when due for 14 full consecutive years, the company 
will by indorsement on the policy continue it as a paid-up life policy for the amount 
shown in the table of guaranteed values, without further payment of premiums. 
As already stated, all the coupons were attached to the policy and the premiums 
had been paid in cash when due for the 14 full consecutive years; so that, when 
the fourteenth premium was paid on August 30, 1934, this, of itself, operated to 
continue the policy in full force for the full amount until September 30, 1935. It 
was not necessary to the continuance of the policy for the full amount until Septem- 
ber 30, 1935, that any indorsement of any kind be affixed to the policy. The indorse- 
ment that was placed thereon on September 23, 1935, had no force and exerted 
no effect towards the continuance of the policy for its full amount until September 
30, 1935, for the payment of the fourteenth premium had already done this. There 
was no ground upon which the indorsement of September 23, 1935, could stand as 
an efficient continuing force, or of any force whatever, from that date until Septem- 
ber 30, 1935; for that ground had already been completely occupied by the payment 
of the fourteenth premium. The indorsement could not run concurrently with the 
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insurance already paid for, from September 23, 1935, to September 30, 1935, 
because it had nothing upon which to stand and, consequently, nothing upon which 
to run, leaving aside the further difficulty that the two could not run concurrently 
because of their differences in specified amounts payable under each respectively. 
Since, therefore, the indorsement had no operative or efficient force, no unoccupied 
ground upon which it could stand until September 30, 1935, the said indorsement 
must be construed as becoming effective for the paid-up life period on and after 
September 30, 1935, and not before; from which it follows that the policy was in 
force for the full amount on September 29, 1935, the date of the death of the 
insured, and not for only the lesser amount specified in the endorsement. 
Moreover, the word “continue” in its ordinary signification in regard to time 
periods means to prolong or extend from the end of one time to another time, 
and, since the policy already had a completely operative period of time to which 
it ran, to wit, to September 30, 1935, as a full policy, the continuance thereof, by 
indorsement, as a paid-up policy, mentioned in the provision which we are consid- 
ering, must in consequence mean a continuance immediately from and after the 
end of the said already completely operative period of time. 

The decree will be reversed and the cause remanded, with directions that the 
proper calculations be made and a decree thereupon entered in accordance with 
this opinion. 

Reversed and remanded. 


KENNEDY et al. v. NEW YORK LIFE INS. CO. No. 32570. 
Supreme Court of Mississippi, Division A. Feb. 8, 1937. 
172 Southern Reporter 743. 
1. ACCIDENT. 


Declaration alleging that poison was administered by another held insufficient 
to authorize recovery under double indemnity clause of life policy for accidental 
death, but excepting double indemnity if death resulted from taking of poison, 
whether voluntary or otherwise, since the liquid containing the poison when accepted 
and drunk by insured was “taken” by him, the word “administer,” as used in the 
declaration, meaning dispensed, served or supplied, and the word “take” being used 
with reference to the reception into the human body of poison. 

The word “take” has many shades of meaning, precise meaning which 

it is to bear in any case depending on the subject with respect to which it is 

used. It means to introduce or receive into one’s body; to swallow, inhale, 

or imbibe as to take food, drink, gas, snuff or medicine. 


(For other cases, see Insurance, Dec. Dig. § 516.) 
2. INSURANCE. 

Declaration alleging that poison was administered to insured by another held 
not to authorize recovery of double indemnity for accidental death under life policy 
which excepted double indemnity if insured’s death resulted from taking of poison, 
whether voluntary or otherwise, on ground that taking of poison was accidental, 
hecause insured did not know that the liquid contained poison and therefore did 
not intend to take it, since the words “voluntary or otherwise” excluded from double 
indemnity, death from intentional or unintentional taking of poison. 

“Otherwise” is a compound word formed by adding the suffix “wise” 

to the word “other,” and the word “wise” when used as an adverbial suffix 

denotes way, manner, respect. Thus, the word “otherwise” means in a 

different manner; in another way; or in other ways; contrarily. 


(For other cases, see Insurance, Dec. Dig. § 516.) 
3. POISONING. 

Words “voluntary or otherwise,” as “used in provision in life policy providing 
double indemnity for accidental death, but which excepted death resulting from 
taking of poison, whether “voluntary or otherwise,” were required to be given 
their usual and ordinary meaning, unless the purpose for and the circumstances 
under which they were used indicated that a different meaning was applicable. 


(For other cases, see Insurance, Dec. Dig. § 516.) 


4. POISONING. 
Where liability for death from taking poison “whether voluntary or otherwise” 
was excluded from operation of double liability clause of life policy, that all liabil- 
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ity for death caused by another was not excluded, and that death from taking 
poison administered by another was not expressly excluded would not permit recov- 
ery for death of insured by such means, since purpose to exclude such liability 
was clearly expressed, and court could not make new policy by ignoring such pur- 
pose. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Appeal from Circuit Court, Leflore County; S. F. Davis, Judge. 

Action by Mrs. Bessie B. Kennedy and others against the New York Life 
Insurance Company. From a judgment dismissing the action after a demurrer 
to the declaration was sustained and plaintiffs declined to plead further, plaintiffs 
appeal. 

Affirmed. 

H. Talbot Odom, of Greenwood, and Butler & Snow, of Jackson, for appel- 
lants. 

Louis H. Cooke, of New York City, and Watkins & Eager, of Jackson, for 
appellee. 

Situ, Chief Justice. 


This is an action at law in which the appellants seek to recover on the double 
indemnity clause in an insurance policy issued by the appellee to John P. Kennedy, 
wherein the appellant, his widow, is the beneficiary. A demurrer to the declaration 
was sustained and, the appellant having declined to plead further, a final judgment 
was rendered dismissing the action. 

The policy, made an exhibit to the declaration, provides for the payment to 
the beneficiary of $2,000 on the death of the insured “or Four Thousand Dollars 
(Double the Face of this Policy) if such death resulted from accident as defined 
under ‘Double Indemnity’ on the second page hereof and subject to the provisions 
therein set forth, * * * The Double Indemnity provided on the first page hereof 
shall be payable upon receipt of due proof that the death of the Insured resulted 
directly and independently of all other causes from bodily injury effected solely 
through external, violent and accidental means and occurred within ninety days after 
such injury. Double Indemnity shall not be payable if the Insured’s death resulted 
from self-destruction, whether sane or insane; from the taking of poison or inhal- 
ing of gas, whether voluntary or otherwise; from committing an assault or felony; 
from war or any act incident thereto; from engaging in riot or insurrection; from 
participation as a passenger or otherwise in aviation or aeronautics; or, directly 
or indirectly, from infirmity of mind or body, from illness or disease, or from any 
bacterial infection other than bacterial infection occurring in consequence of acci- 
dental and external bodily injury. The Company shall have the right and opportu- 
nity to examine the body, and to make an autopsy unless prohibited by law. * * * 
The total premium stated on the first page hereof includes a * * * annual premium 


of $2.00 for the Double Indemnity Benefit.” 


_._ [1-3] The declaration alleges the payment by the appellee to the appellant of 
2,000, but that the appellee denies liability under the double indemnity clause of 
the policy, and prays for a recovery thereon, in support of which the declaration 
further alleges “that on August 6th, 1933, and when said policy of insurance was 
in full force and effect, that the insured, John P. Kennedy, died; that the death 
of the said John P. Kennedy resulted directly and independently of all other causes 
from bodily injury effected solely through external, violent, and accidental means, 
that is to say, the said John P. Kennedy died as a result of mercurial poison, 
unlawfully, wilfully, feloniously, and with malice aforethought administered to 
him, the said John P. Kennedy, by a third person; to-wit: Dr. Sarah Ruth Dean, 
which said poison was contained in a supposedly harmless liquid, unlawfully, wil- 
fully, feloniouslv and with malice aforethought given him, the said John P. Ken 
nedy, by the said Dr. Dean, to be drunk by him, and which said liquid was drunk 
by him, the said John P. Kennedy, without any knowledge whatever that said 
liquid contained poison, or without any reason on his part to believe or suspect 
that the same contained poison, and death resulted to the said John P. Kennedy 
from said poison administered, as aforesaid: that the said Dr. Sarah Ruth Dean 
has since been indicted, tried and convicted in this Court for the crime of murder 
of the said John P. Kennedy, because of her having administered said poison, 
as aforesaid, to him, the said John P. Kennedy, and the said conviction has been 
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afirmed by the Supreme Court [Dean v. State, 173 Miss. 254, 160 So. 584, 162 
So. 155], and the death of the said John P. Kennedy occurred within ninety (90) 
days after said poison was administered to him as aforesaid and within ninety 
(90) days after said injuries were inflicted upon him, as aforesaid.” 

The question for decision is, Was the death of the insured within the provi- 
sions of the policy that “double indemnity shall not be payable if the insured’s 
death resulted * * * from the taking of poison * * * whether voluntary or other- 
wise’? Specifically, did the insured take poison, and if he did, was the taking 
within the meaning of the words “voluntary or otherwise’? 

The word “ ‘take’ has many shades of meaning; the precise meaning which it 
is to bear in any case depends upon the subject with respect to which it is used.” 
60 C.J. 1208. It is here used with reference to the reception into a human body 
of poison. Cf. State v. Stuart, 88 Miss. 406, 40 So. 1010. In this connection, the 
word “take,” according to the lexicographers, means “to introduce or receive into 
one’s body; to swallow, inhale, or imbibe, as to take food, drink. gas, snuff or 
medicine.” The liquid containing the poison was here given to the insured by 
another, nevertheless when he accepted and drank it, it was taken by him. Mary- 
land Casualty Co. v. Hudgins, 97 Tex. 124, 76 S.W. 745, 64 L.R.A. 349, 104 
Am.St.Rep. 857, 1 Ann.Cas. 252. 

The declaration alleges that the poison was “administered to the insured by 
another,” but it is clear from the declaration that the pleader meant thereby that 
the poison was given by another to the insured, and moreover the word “admin- 
ister” in this connection can only mean “dispensed, served or supplied.” But the 
appellant says, in substance, that if she is mistaken in saving that the insured did 
not take the poison, then the taking was accidental within the meaning of the 
policy, because the insured, when he drank the liquid, did not know that it contained 
poison, and therefore did not intend to take it. It may be, as to which we express 
no opinion, that the taking of poison under such circumstances is not voluntary, 
but the policy does not stop with excluding the vo'untarv taking of poison, for 
the word “voluntary” therein is followed immediately by the words “or other- 
wise.” “Otherwise” is a compound word, formed by adding the suffix “wise” to 
the word “other,” and the word “wise” when used as an adverbial suffix denotes 
“way, manner, respect,” Webster’s New International Dictionary (2d Ed.); con- 
sequently, the word “otherwise” means “in a different manner; in another way; 
or in other ways; contrarily.” Webster’s op. cit.; 46 C.J. 1151. On its face, 
therefore, the policy excludes from its double liability clause death from the 
intentional or unintentional taking of poison. Such being the usual and ordinary 
meaning of the words “voluntary or otherwise,” it must be here given them, unless 
the purpose for, and circumstances under, which they were here used _ indicate 
that a different meaning is applicable. 1 Restatement Contracts, § 235; Goosey v. 
Goosey, 48 Miss. 210; Mississippi Mutual Ins. Co. v. Ingram, 34 Miss. 215. 


[4] Counsel, however, invoke the rule that a writing must be interpreted as a 
whole, and say, in effect, that when this is here done it will appear that the death 
of the insured is within the policy’s double indemnity clause. In sunport of this 
they say “that the policy does not exclude liability for death caused by intentional 
injury inflicted on the insured by a third person, or death by murder of the 
insured.” From this counsel say, in effect, that the words “voluntary or other- 
wise” should he construed as not intended to include an unintentional taking of 
poison hy the insured, given him by another with intent to kill and murder him. 
In further support of which they say that if the appellee had intended to exclude 
from the double indemnity clause the giving of poison by another to the insured 
with intent that he should take it and thereby cause his death, it could have so 
provided in apt language, setting forth what language the insured could have used 
for that purpose. It is true that the policy does not exclude all liability where 
the death of the insured is intentionally caused by another, but that fact is of 
little, if any, value in interpreting the particular clause of the policy here in ques- 
tion which doubles the insurer’s liability for the death of the insured under partic- 
ular circumstances. The circumstances, other than the death of the insured under 
which the double liability arises, have no bearing on the insurer’s liabilitv for the 
$2,000 payable without reference to the cause or manner of his death. It is also 
true that double liability for the death of the insured caused by the taking of 
Poison, intentionally given to him by another for that purpose, could have been aptly 
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excluded by language other than that used, but nevertheless the words “voluntary 
or otherwise” also clearly and aptly express the insurer’s purpose so to do, and 
it had the right to select its own words therefor. In order to give the clause the 
construction put on it by the appellant, it would be necessary for us, under the 
guise of construing the policy, to add after the words “voluntary or otherwise” 
some such words as “unless given the insured by another with the intent that it 
should be taken by him.” So to do would be, not to construe the policy but, to 
make a new one. King v. New York Life Ins, Co. (C.C.A.) 72 F.(2d) 620; Hawk- 
eye Commercial Men’s Association v. Christy (C.C.A.) 294 F. 208, 40 A.L.R. 46. 
No case has been brought to our attention which, on its facts, covers the exact 
contention of counsel for the appellant, and the cases cited by them do not negative 


but, on the contrary, support the conclusion at which we have arrived. 
Affirmed. 


WILLIAMS v. LIBERTY NAT. LIFE INS CO. No. 5611. 
Springfield Court of Appeals. Missouri. Dec. 28, 1936. 
Rehearing Denied Feb. 4, 1937. 
101 Southwestern Reporter (2d) 109. 
2. LAPSE. 

In action on life policy with contention that insurer lapsed policy wrongfully, 
plaintiff's evidence held insufficient for jury where insured was notified of lapse 
seventy-six days after his premium note became due and forty-five days after pol- 
icy lapsed according to plaintiff's theory, and died two years later, in absence of 
evidence that insured made any attempt to pay any further premium thereon or 
to reinstate policy, that lapsing of policy prevented his further action, or that he 
ever considered that he was insured after term covered by his note. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

Appeal from Circuit Court, Dunklin County; J. V. Billings, Judge. 

Suit by Mary Bell Williams against the Liberty National Life Insurance Com- 
pany. Verdict and judgment for plaintiff, and from an order granting a new trial, 
plaintiff appeals. 

Reversed and remanded with directions. 

John A. McAnally and Bradley & Noble, all of Kennett, for appellant. 

John W. Giesecke, of St. Louis, and Langdon R. Jones, of Kennett, for 
respondent. 7 

SmiruH, Judge. 

This. suit is based on the following petition, caption and signature omitted: 

“Plaintiff states that the defendant is a corporation engaged in the business 
of writing life insurance and is organized under the laws of the State of Missouri 
and as such is capable of suing and is liable to be sued in the Courts of this State. 

“For cause of action plaintiff states that the defendant by its policy of insur- 
ance Number 4732 issued on October 31, 1929, insured the life of Joseph D. Wil- 
liams and promised for and in consideration of the premium therein stipulated upon 
the death of said Joseph D. Williams to pay to this plaintiff, wife of the insured, 
the sum of $2,000.00, provided that such death occurred while said policy was in 
full force and while the premiums thereon had been paid thereqn. 

“Plaintiff further states that while said policy was in full force and effect and 
while all premiums due thereon had been fully paid the said Joseph D. Williams 
on November 4, 1933, died, and that thereby defendant became indebted and liable 
to pay to this plaintiff the said sum of $2,000.00 under the terms and conditions 
of said policy; that said policy is filed herewith and marked Exhibit A. 

“Plaintiff further states that immediately after the death of Joseph D. Williams 
she requested defendant to furnish to her blanks or forms upon which to make 
formal proof of death as is provided by the terms of said policy, and that the 
defendant refused to furnish the same and has thereby waived such formal proot 
of death. 

“Plaintiff further states that she has demanded of the defendant the payment 
of the said sum of $2,000.00, and that the defendant has vexatiously, willfully and 
without reasonable cause refused to pay the same or any part thereof; that by 
reason thereof defendant has become liable to plaintiff as a penalty in an additional 
sum equal to ten per cent of the amount due and also for a reasonable attorneys 
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fee for the prosecution of this case, and that a reasonable attorney’s fee in this 
case is $500.00. 

“Wherefore, premises considered plaintiff prays judgment against the defend- 
ant for the said sum of $2,000.00 with ten per cent thereof additional as penalty 
and for $500.00 as attorney’s fee for the prosecution of this suit and for her costs 
herein expended.” 

The amended answer, caption and signature omitted, is as follows: 

“Now comes Liberty National Life Insurance Company, defendant in the 
above entitled cause, and by leave of court first had and obtained files this its 
amended answer to plaintiff's petition herein and admits that it is an insurance 
corporation organized and existing under the laws of the State of Missouri and 
is engaged in the business of writing life insurance. 

“Further answering defendant admits that it issued a policy of insurance on 
the life of Joseph D. Williams, dated October 31, 1929, by which it promised to pay 
to the plaintiff upon proof of the death of said Joseph D. Williams, the sum of 
two thousand dollars, provided such death occurred while the said policy was in 
full force and while no premiums therefor were in default. 

“Further answering herein defendant admits that Joseph D. Williams died on, 
to-wit, November 4, 1933, but denies that said policy was in force and effect at 
the time of his death, denies that all premiums due on said policy had been paid 
up to the time of the death of said insured, and denies that the defendant became 
indebted or liable to pay to the plaintiff the sum of two thousand dollars or any 
other sum by reason of the death of said Joseph D. Williams, and denies 
every other allegation in said petition contained. 

“Further answering herein defendant avers that the said policy of insurance 
provided that in the event said Joseph D. Williams failed to pay any premium on 
or before the date such premium became due, or in the event that he failed to pay 
any promissory note that might be made by said Joseph D. Williams and delivered 
to the defendant for the deferred payment of any unpaid premium, such failure 
in either event rendered, without action on the part of the defendant, the said 


policy null and void and forfeited to the defendant all rights of the 
D, Williams thereunder. 

“Further answering herein defendant alleges that the said Joseph D. Williams 
paid only the first annual premium on said policy and failed, neglected and refused 
to pay the second or any subsequent annual premium or any installment thereof. 

“Further answering herein this defendant alleges that after said policy had 
lapsed and became null and void and on, to-wit, December 24, 1930, said Joseph 
D. Williams made and delivered to the defendant a promissory note whereby he 
promised, on or before six months after the date thereof, to pay to the order of 
the defendant the sum of fifty and 24-100 dollars; that in consideration of the 
making and delivery to defendant of said written obligation to pay said sum of 
fifty and 24-100 dollars the defendant reinstated the policy sued on herein and 
another “gp? that had also lapsed for non-payment of premium, on the life of 
one Belle Lamb, which policy the said Joseph D. Williams had purchased of 
defendant and in which last referred to policy said Williams was beneficiary; that 
a semi-annual premium of the policy involved in this action amounted to the sum 
of thirty-three and 36-100 dollars and the semi-annual premium of the said Belle 
Lamb policy was sixteen and 88-100 dollars. 

“Defendant further states that the said Joseph D. Williams wholly failed, 
neglected or refused to pay to the defendant the sum of fifty and 24-100 dollars 


as stipulated and promised in said note and the same and every part thereof 
remains unpaid. 


each and 


said Joseph 


“Defendant further alleges that the only premium which the said Joseph D. 
Williams paid on the policy herein sued on was the first annual premium and that 
no subsequent premium or any installment thereof and no part of the note herein- 
above referred to has been paid by said Williams or by any person on his behalf. 
by reason whereof the said policy by the terms thereof lapsed and became null and 
void 
_ “Wherefore, having fully answered defendant prays to be hence dismissed with 
its costs. ” 

The reply is a general denial of the new matter pleaded in the answer. The 
case was tried to a jury which returned a verdict in favor of the plaintiff for 
$2,000, and judgment was entered accordingly. 
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Motion for new trial was filed and sustained by the trial court, and the plain- 
tiff has appealed to this court. The abstract of the record before us shows that 
the court sustained the motion for new trial “because of error in giving instruc- 
tion No. 1P, and refusing instruction No. 1DA, and modifying No. 1D and No. 2D.” 

Instruction No. 1DA was one directing a verdict in favor of the defendant. 
We shall consider that first, and if we reach the conclusion that this demurrer 
should have been sustained, it will not be necessary to pass on the other assign- 
ments presented by the plaintiff. 

[1] Should the instruction directing a verdict for the defendant have been 
given? This, of course, necessitates a consideration of the testimony in the most 
favorable light to the plaintiff. There is not much controversy over the facts. 
The answer admits many of the facts. 

There is no controversy over the fact that the policy for $2,000 was issued and 
dated October 31, 1929, and that the first year’s premium was paid. The policy 
provided for thirty-one days of grace for the payment of the second premium, 
which gave the insured insurance for one year and thirty-one days under the pay- 
ment of the original premium, and this was all the insurance he was entitled to 
until and unless another payment was made. No other payment was made then, 
so the policy lapsed thirty-one days after the end of the first year. There is no 
controversy about that. It is what happened after that time that causes the con- 
troversy. Joseph D. Williams had no insurance under this policy after it lapsed 
until it was reinstated. Within the month of December, 1930, R. L. Garner, the 
agent who sold the insurance in the beginning to Williams, undertook to have the 
policy reinstated, and induced Williams to execute his note payable to the defend- 
ant for enough to pay a semiannual premium on the policy on his life. An agree- 
ment to this effect was reached and Williams executed and delivered to the 
defendant his promissory note dated December 23, or 24, 1930, payable six months 
after date. (The note was not produced at the trial, hence the uncertainty as to 
the exact date.) There is no controversy but that it was dated either the 23d or 
24th of December, 1930, and was due six months thereafter, and that the note was 
accepted in the place of a cash payment of premium on the policy of insurance. 

The defendant contends that this note was given and accepted to cover six 
months insurance from the end of the first year’s insurance, or from October 31, 
1930, and that this note continued the insurance for six months from October 31, 
1920. 

The plaintiff contends that the note was given and accepted for six months’ 
insurance, but that it covered the time from the date of the note, December 23, or 
24, 1930, to June 23 or 24, 1931. , 

The plaintiff contends that the note was not due until June 23 or 24, 1931, and 
that the note covered insurance until that date, and that the defendant lapsed the 
policy on June 1, 1931, in violation of its contract made with the insured when it 
accepted his note, and that because the defendant lapsed the policy before the end 
of the term covered by the note, it was done in violation of its contract with the 
assured. We quote from plaintiff's argument as to plaintiff's position, as follows: 

“It is plaintiff's contention that the defendant lapsed the policy wrongfully, 
that is, before it had the lawful right to do so. And that when the defendant 
lapsed the policy on June 1, 1931, it did so wrongfully and that having wrongfully 
lapsed the policy there was no obligation or duty on the insured to thereatter 
pay or tender the premiums in order to keep the policy in force. 

“Plaintiff’s theory is based on these propositions: (1) That defendant accepted 
the note in payment of six months’ insurance from the date of the note which was 
December 23, or 24, 1930, and that so accepting the note, a new anniversary o! the 
policy was created, and the anniversary was changed from October 3lst or Novem- 
ber ist to December 23rd or 24th; (2) that the note being accepted in payment 
of six months’ insurance was the same in law as payment in cash and, therefore, 
defend nt had no right to lapse the policy during the grace period of 31 days, 
which would have been 31 full days after the due date of the note, to-wit, June 25. 
or 24, 1931; (3) that if the court does not agree with us that the note transaction 
created a new anniversary of the policy, then figuring the anniversary to be Octo- 
ber 3lst or November Ist, and that the note paid the premium for six months 
from its date, that is, to the end of the day of May 1, 1931, under such theory a 
premium would be due on May Ist or 2nd, 1931, and the grace period would not 
begin to run until midnight of the day of May Ist or May 2nd, 1931. Including 
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May 2nd, the 31 days of grace expired at midnight on June 2nd, and since the 
policy was lapsed or forfeited on June 1, 1931, there can be no escape that the 
policy was lapsed wrongfully under any theory. This result is reached by figuring 
the note dated December 23rd, but the evidence shows that the note was dated 
December 23rd or 24th, and the defendant pleaded in its answer that the note was 
dated December 24, 1930, and if so dated, then there can certainly be no question 
that under any theory, the policy was lapsed by the defendant before it could be 
lawfully lapsed.” 

We think it is not necessary to set out the evidence here in detail, for there is 
not much controversy over the evidence. There is no controversy over the fact 
that the first year’s premium was paid and that the policy lapsed when the time 
covered by the first year’s premium expired. There is no controversy over the 
fact that a note was taken December 23 or 24, 1930, to cover six months’ insurance, 
and that this note was not paid when it became due. 

There is a controversy between the parties as to the particular six months 
covered by the note. The defendant contends that it was given to cover the six 
months immediately following the first year’s insurance. The plaintiff contends 
that tlfe note was given and accepted to cover a six-month period beginning at 
the date of the note. As we view the case, it is not necessary for us to decide 
which particular six months were covered by the reinstated insurance, because there 
was no payment of the note, and no effort on the part of the insured to pay the 
note, or any other premium. Considering the note in the most favorable light to 
the plaintiff, it was given December 24, 1930, and the due date six months later 
was June 24, 1931. Assuming, but not deciding here, that the acceptance of this 
note entitled the insured to thirty-one days insurance after the due date of the 
note, this would extend the insurance to July 26, 1931, at the most. 

This note was not paid and the evidence does not show any effort on the part 
of the insured to pay it or any part thereof, on any premium thereafter. The 
evidence does show that the note was returned to the insured on September 8, 
1931, with the following letter addressed to the insured: 

“September 8, 1931 
“Mr. J. D. Williams, R. F. D. No. 1. 

Kennett, Missouri. 

“Dear Mr. Williams: We are enclosing herewith your note for $50.24 which 
was given to the Liberty National Life Insurance Co. as a renewal payment on 
Policy No. 4776 and Policy No. 4732. 

“These policies were lapsed on June 24th for non-payment of the note. We 
are returning the note herewith to you. 

“Yours very truly, 
“Liberty National Life Insurance Co., 
“FPS) :K Treasurer.” 

The time of lapsing the policy, as shown by this letter was June 24, which was 
thirty-one days before it could have been lapsed, according to plaintiff’s theory. 

The plaintiff contends that even if the note were given to cover six months’ 
insurence from the end of the first year’s insurance that the policy was lapsed by 
the company prior to the time it should have been lapsed. The assistant secretary 
of the defendant company testified at the trial of this case that she had charge of 
the bookkeeping and remittances to the company for premiums. They all went 
through her hands: that she hed charge of the payments on promissory notes given 
to the company. She was asked by the plaintiff the direct question as to when 
this policy was lapsed by the company. Her answer was, “On June 1, 1931.” The 
plaintiff claims that if the policy were lapsed by the company on June 1, 1931, it 
was lapsed at least one day too early and that such a lapsing by the company was 
illegal. This conclusion is reached by the plaintiff in this manner, the policy was 
issued and dated at Monett, Mo., on October 31, 1929; since Kennett is 264 miles 
from Monett it could not have been delivered to the insured prior to November 1, 
1929, and was not effective until delivered. One year from November 1, 1929, 
would be November 1, 1930; and an additional six months covered by the second 
note would pay for six months insurance from November 1, 1930, up to May 1, 1931. 
By adding the thirty-one days of grace would make the time for lapsing the policy 
the end of the day on June 2, 1931. And since it was lapsed on June 1, 1931, as 
testified to by the assistant secretary it was too early, and an illegal lapsing even 
under this theory of the case. 
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The assistant secretary said the company lapsed the policy June 1, 1931; the 
letter from the company above quoted said the policy lapsed June 24, 1931. There 
is no evidence that the insured was advised of the lapsing of the policy until he 
received the letter dated September 8, 1931, nor is there any evidence of any 
kind that he or any one for him attempted in any manner to continue the policy 
after he gave the note of December 23 or 24, 1930. 

[2] We have this situation: The company said through its assistant secretary, 
while she was on the stand, that the policy was lapsed June 1, 1931; the company 
said through its letter dated September 8, 1931, that the policy was “lapsed on 
June 24 for nonpayment of the note,” which was thirty-one days prior to the time 
it would have lapsed according to plaintiff's theory. There is no evidence of any 
kind before us that the insured had any notice that his policy was lapsed until 
September 8, 1931, which was seventy-six days after the last lapsing date as men- 
tioned in the letter. We are confronted with this situation, which is different 
from any cases that we have noticed, that is, the insured had insurance covered by 
a note which was due June 24, 1931, but which was not paid at maturity, and, so 
far as the evidence shows, nothing was ever done to extend the insurance or to 
pay the note, or to pay any premium to extend the insurance beyond the time 
covered by the note. Seventy-six days after June 24, the insured was notified that 
the company had lapsed his policy. And, according to plaintiff, this lapsing was 
thirty-one days before it could have been lapsed under the new expiration date as 
fixed by taking the note, and according to the evidence it was an additional forty- 
five days before the insured had any notice from the company that the policy had 
been lapsed. ; 

With that condition of affairs, we are confronted with this question, Could 
the insured, seventy-six days after his note became due and forty-five days after 
his policy lapsed, according to his theory, upon learning for the first time that the 
company had lapsed his policy too soon, take advantage of the error on the part 
of the company in so lapsing the policy, still hold the company liable, and this too, 
in the face of the facts that he lived two years, one month, and twenty-seven days 
after he learned that his policy had been wrongfully lapsed? 

Let us assume that the giving of the note for a six-month premium created a 
new anniversary of the policy, for there are some cases which seem to so hold. 
Fallis v. Mass. Bonding & Ins. Company, 210 Mo.App. 579, 243 S.W. 217, loc. cit. 
218; Roberts et al. v. American Nat. Assur. Co. (Mo.App.) 220 S.W. 996; Kelly v. 
Abraham Lincoln Life Ins. Co., 225 Mo.App. 317, 33 S.W.(2d) 992. Under the 
most liberal construction, the acceptance of the note paid for six months’ insurance 
from the date of the note, and, if the thirty-one days of grace were added to the 
end of the six-month period, then the policy lapsed at most on July 25, 193], 
which was forty-five days before he was notified that his policy had lapsed. 

If this plaintiff has any rights under this policy, it is because of the wrong 
on the part of the company in lapsing it too soon, and by so lapsing it deprived 
the insured, or the beneficiary, of some rights thereunder. There is no evidence 
of any kind that the insured was advised of the lapsing until September 8, 1931, 
and this was forty-five days after it could have lapsed under the most favorable 
claims of the plaintiff. The most that can be said here is that on September 8, 
1931, the company notified the insured that his policy had been lapsed for seventy- 
six days, when it had only been lapsed under the law for forty-five days. Under 
the most favorable contention of the plaintiff, the policy had been lapsed forty-five 
days when he received his notice. : 

The fact of marking a policy lapsed on the books would not of itself make it 
a lapsed policy, and the fact of writing the insured that his policy had lapsed on 
a certain day would not under the law lapse it on that date. It seems that the only 
effect the notice to the insured could have was to deprive him of some right if any 
he had under the policy, or cause him to do something or refrain from doing 
something to protect his rights. But in this instance he had no rights under the 
policy at the date he was notified of its lapsing. His rights had expired at the end 
of the time covered by his note, which at the very most was thirty-one days atter 
the due date of the note, and forty-five days before he was advised that his policy 
had lapsed. ; 

The plaintiff has cited us quite a number of cases in. an effort to convince 
us that the trial court should not have given the peremptory instruction to_find 
for the defendant. Among these cases are the following Missouri cases: Fallis 
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y. Ins. Co., 210 Mo.App. 579, 243 S.W. 217, loc. cit. 218; Roberts v. Assurance 
Co. (Mo.App.) 220 S.W. 996; Spencer v. Sec. Ben. Ass’n (Mo.App.) 297 S.W. 
989: Newman v. John Hancock Mut. Ins. Co. (Mo.App.) 7 S.W.(2d) 1015; 
Klinkhardt v. Crescent Ins. Co. (Mo.App.) 47 S.W.(2d) 210; Bellis v. M. W. A,, 
227 Mo.App. 28, 49 S.W.(2d) 1059. 

These cases are based upon different facts from this case. In all of those 
cases some effort was made by the insured either by tender or otherwise to keep 
the policy in force or to continue it according to the insured’s theory of the case. 

We do not read any of those cases to hold that the insured may wait until 
his policy has lapsed because of nonpayment on his part, and then after the time 
has lapsed for payment, he or his beneficiary discovers that the company had said 
his policy had lapsed at a time prior to its true lapsing date under the law. 
Under the unquestioned testimony in this case, the insured had permitted his policy 
to lapse. There is not a scintilla of testimony that he made any attempt to pay 
any further premium thereon, or that he made any attempt to reinstate the policy 
although he knew this for more than two years prior to his death and there is no 
evidence that the lapsing of the policy in any way prevented his further action, nor 
is there any evidence that he ever considered that he was insured after the term 
bought and covered by his note. 

We are forced to the conclusion that under the uncontroverted facts in this 
case the trial court committed error in not giving the instruction directing a verdict 
for the defendant. We are justified in the conclusion by the admitted facts, and 
the opinion of our Supreme Court in the case of Scotten v. Metropolitan Life 
Ins. Co., 336 Mo. 724, 81 S.W.(2d) 313. 

The judgment should be reversed, and the cause remanded, with directions to 
render judgment for the defendant. It is so ordered. 

Allen, P. J., and Bailey, J., concur. 

DeVORE v. MUTUAL LIFE INS. CO. OF NEW YORK. No. 7599. 

Supreme Court of Montana. Jan. 23, 1937. 


64 Pacific Reporter (2d) 1071. 
1. CONSTRUCTION. 


Insurance of contracts should be liberally construed in favor of the insured. 

(For other cases, see Insurance, Dec. Dig. § 146(3).) 
2. PRESUMPTION. 

Under life policy covering total and permanent disability which provided that 
disability would be presumed permanent if it continued for ninety days, disabilty 
to be compensable need not be absolutely permanent. 


(For other cases, see Insurance, Dec. Dig. § 516.) 


3. ABILITY TO WORK. 

Insured on life policy covering total and permanent disabilty held entitled to 
recover for period during which he was totally disabled, notwithstanding at time 
action on policy was instituted insured was employed in a gainful occupation, where 
policy provided for payment if insured was totally and presumably permanently 
disabled before definite age. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

4. ABILITY TO WORK. 

Fact that insured on life policy covering total and permanent disability was 
producing income at time of action for total and presumably permanent disability 
payments operated merely to cut off insured’s right to benefits while working, but 
did not deprive him of right to benefits during the continuance of the disability. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

6. PERMANENCY. 

In action on life policy covering total and permanent disability, verdict allowing 
benefits for total and permanent disability held not contrary to instruction defining 
total and permanent disability, where jury was warranted in finding that insured’s 
disability during time for which benefits were claimed was continuous and without 
interruption, and such finding was consistent with definition given in instruction. 

(For other cases, see Insurance, Dec. Dig. § 670.) 

11. DISABILITY, TERMINATION OF. 
Whether time for which insured on life policy covering total and permanent 
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disability was entitled to benefits expired sooner than date on which he commenced 
work after his disabilty held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

12. DISABILITY, TERMINATION OF. 

In action on life policy covering total and permanent disability which provided 
that total disability would be presumed permanent if disability existed continuously 
for 90 days, burden was on insurer, after insured’s disability was shown to. be 
total and permanent for 90 days, to show that disability had ceased. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

13. WAIVER OF PREMIUM. 

Insured held not precluded from recovering premium under total and permanent 
disability clause of life policy providing for waiver of premiums in case of such 
disabilty by fact that premium had been borrowed from insurer on the policy, since 
loan value of policy was reduced by amount of premium loan. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 

Appeal from District Court, Silver Bow County; T. E. Downey, Judge. 

Action by Orin L. DeVore against the Mutual Life Insurance Company of 
New York. Judgment for the plaintiff, and the defendant appeals. 

Affirmed. 

Charles R. Leonard and W. D. Kyle, both of Butte, for appellant. 

H. L. Maury and A. G, Shone, both of Butte, for respondent. 

ANGSTMAN, Justice. 

This action was brought to recover disability benefits under a life insurance 
policy covering disability losses. The complaint sought the sum of $50 per month 
from March 24 to September 9, 1934, and from February 9 to July 24, 1935, the 
date the action was commenced. It also sought recovery of the sum of $258.75, 
being the amount paid as premiums which plaintiff alleged the defendant had 
agreed to waive by provisions in the insurance contract. 

The complaint was challenged by general and special demurrer. The demurrer 
was overruled and defendant answered. 

The cause was tried to a jury. The court by instructions advised the jury 
that there could be no allowance of benefits accruing after June 20, 1935. The jury 
found for plaintiff in the sum of $752.09, with interest from July 24, 1935. Defend- 
ant’s motion for new trial was denied and it appealed from the judgment entered 
on the verdict. 

The important facts were undisputed. The point of difference between the 
parties hinges upon the meaning of the insurance policy. The policy provisions 
requiring disability payments were as follows: 

“And if the Insured is totally anid presumably permanently disabled before 
age 60, [the insurer] will pay disability benefits (a) Income and (b) waiver of 
premium, to the Insured Fifty Dollars monthly during such disabilty, increasing 
after five and ten years continuous disability, besides waiving premium payments, 
all upon the conditions set forth in Section 3, * * * 

“Section 3. Benefits in event of total and permanent disability before age 60. 

“Total disability.—Disability shall be considered total when there is any 
impairment of mind or body which continuously renders it impossible for the 
Insured to follow a gainful occupation. 

“Permanent disability—Total disability shall, during its continuance, be 
presumed to be permanent; 

“(a) If such disability is the result of conditions which render it reasonably 
certain that such disability will continue during the remaining lifetime of the 
Insured; or, 

“(b) If such disability has existed continuously for ninety days. When bene- 
fits become effective —If, before attaining the age of sixty years and while no 
premium on this policy is in default, the Insured shall furnish to the company due 
proof that he is totally and permanently disabled, as defined above, the company will 
grant the following benefits during the remaining lifetime of the Insured so long 
as such disability continues. 

“Benefits (a) Increasing Income——The company will pay a monthly income 


to the Insured * * * while total and permanent disabilty continues. * * * 
“Special Disabilities—The entire and irrevocable loss of the sight of both 
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eyes, or of the use of both hands or both feet or one hand and one foot, will be 
considered total and permanent disability. 

“General Provisions—The company may, before making any income payment 
or waiving any premium, require due proof of the continuance of total and per- 
manent disability, but such proof shall not be required oftener than once a year 
after such disability has continued for two years. If such proof is not furnished 
on demand or if it shall appear to the company that the Insured is no longer totally 
and permanently disabled, no further income payments will be made or premiums 
waived. * * * 

“If the Insured shall at any time so recover that the payment of Disability 
Benefits terminates and later shall furnish proof that he has again become totally 
and permanently disabled, Disability Benefits shall be the same in amount and 
subject to the same conditions as if no prior disability had existed.” 

The record shows that plaintiff, a veterinarian by profession, was injured on 
July 24, 1932, while the policy of insurance was in effect, by being shot in the neck, 
right thigh, and in the left hand while engaged in an encounter with bank robbers, 
he then being the sheriff of Gallatin county. The defendant paid him $50 per 
month as disability benefits from August 24, 1932, to March 24, 1934, and from 
September 9, 1934, to February 9, 1935. It was conceded that plaintiff paid to 
defendant the annual premium of $258.75 in August, 1934, by borrowing that amount 
on his policy of insurance. 

At the time this action was commenced plaintiff was in the employ of the fed- 
eral government in the capacity of junior veterinarian testing cows for the Bang’s 
disease. He had a helper working with him. About all that plaintiff did in this 
employment was to draw blood from the jugular vein with a needle, and this he 
did with his “good” hand. He started to receive compensation under this employ- 
ment on June 20, 1935. In May, 1933, plaintiff, his wife, and small boy drove from 
Bozeman to Iowa, his wife driving the car save that he may have driven a few 
miles. His daughter drove the car back to Bozeman. While in the east, he made 
a trip or two from Corning, Iowa, to Omaha, a distance of 84 miles, on which trips 
he may have driven a few miles. 

In May, 1934, plaintiff became a candidate for county treasurer of Gallatin 
county and waged an unsuccessful campaign, traveling about the county in a car, 
his son-in-law doing the driving. In September, 1934, he went to Rochester and 
there underwent an operation on his shoulder. There was medical testimony show- 
ing that at the time of the trial plaintiff’s left arm was practically useless; the 
muscles of the shoulder and arm were shrunken and atrophied and the arm par- 
tially paralyzed: but there was evidence that plaintiff at the time of the trial 
was physically able to handle clerical work or could act as a night watchman or 
pursue some similar gainful occupation, if such were available. There was ample 
evidence to support the conclusion that between the time of receiving his injuries 
and the 20th of June, 1935, plaintiff was unable to perform, and did not perform, 
anv work of any kind, and that it was impossible for him to follow any gainful 
occupation. 


[1] Defendant contends that, since plaintiff was actually in the employ of the 
government in July, 1935, at the time this action was commenced, it is conclusively 
shown that he was not totally and permanently disabled within the meaning of the 
insurance contract. Plaintiff takes the opposite view and contends that the con- 
ract, under the circumstances here presented, should be construed as a straight 
disability contract. These opposing contentions make it necessary for us to inter- 
pret the contract of insurance. In doing so, we keep in mind that it is the estab- 
lished rule in this state that such contracts should be liberally construed in favor 
of the insured. McAuley v. Casualty Company of America, 39 Mont. 185, 102 P. 
586: Libby Lumber Co. v. Pacific States Fire Ins. Co., 79 Mont. 166, 255 P. 340, 
60 A. L. R. 1; Park Saddle Horse Co. v. Royal Indemnity Co., 81 Mont. 99, 261 P. 
880; Fayle v. Camden Fire Ins. Ass’n, 85 Mont. 248, 278 P. 509; Cacic v. Slovenska, 
ete, Soc., 102 Mont. 438, 59 P.(2d) 910. 

_[2, 3] There is no serious contention that plaintiff was not totally disabled 
during the period for which recovery is sought here. In other words, it is lack of 
permanency, and not of totality, of disability that gave rise to this controversy. 


hee’ then, does the contract mean when it refers to a presumably permanent 
isability ? 
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Section 3 of the policy in effect provides that “total disability shall, during 
its continuance, be presumed to be permanent” if it is reasonably certain that 
such disability will continue for life, or if it has existed’ coritinuously for ninety 
days. When proof is furnished of total and permanent disability as defined in 
the policy, the company is obligated to pay benefits “so long as such disability 
continues.” This negatives the idea that the parties contracted for benefits only 
in case the disability be absolutely permanent. A fair interpretation of the contract 
leads inevitably to the conclusion that if the disability has existed continuously for 
ninety days it shall be presumed to be permanent and is compensable so long as it 
actually continues. Other provisions of the policy indicate an intention that the 
insurer is liable during the continuance of the total disability. Thus, under the 
general provisions of the policy, the company is given the right to demand proof 
of the continuance of the disability, but not oftener than once a year after the 
disability has existed for two years. 

Those general provisions also declare that disability benefits may be ter- 
minated because of the recovery of the insured, and revived upon a proper show- 
ing of recurrence of disability. Taken by its four corners, the policy in question 
calls for disability benefits covering the period of time here involved, plaintiff 
during that time being totally disabled, even though at the time the action was 
instituted the plaintiff was employed in a gainful occupation. Courts have thus 
interpreted similar contracts. Gibson v. Equitable Life Assur. Soc. 84 Utah, 452, 
36 P.(2d) 105; New York Life Ins. Co. vy. Razzook (Okl.Sup.) 61 P.(2d) 686; 
Mitchell v. Equitable Life Assur. Soc., 205 N.C. 725, 172 S.E. 497; Dietlin v. 
Missouri State Life Ins. Co., 126 Cal.App. 15, 14 P.(2d) 331, 15 P.(2d) 188; Kurth 
v. Continental Life Ins. Co., 211 Iowa, 736, 234 N.W. 201; Maze v. Equitable Life 
Ins. Co. of Iowa, 188 Minn. 139, 246 N.W. 737. 

_. Counsel for defendant strongly rely upon the case of Mitchell v. Equitable 
Life Assur. Society, 205 N.C. 721, 172 S.E. 495, but the policy in that case did not 
cover liability for “presumably” permanent disability as does the contract here. 
This distinguishing feature resulted in a different conclusion by the same court in 
a case decided on the same day as the latter case, being the case of Mitchell v. 
Equitable Life Assur. Soc., 205 N.C. 725, 172 S.E. 497. 

Defendant also relies upon the following cases: Job v. Equitable Life Ins. Co. 
of Iowa, 133 Cal.App.(Supp.) 791, 22 P.(2d) 607; Graham v. Equitable Life Assur. 
Soc. of U. S. (Iowa) 266 N.W. 820; Turcotte vy. Prudential Ins. Co. of America, 
87 N.H. 440, 182 A. 9; Wetherall v. Equitable Life Assur. Soc. of U. S., 273 Mich. 
580, 263 N.W. 745; Lewis v. Metropolitan Life Ins. Co. (La.App.) 142 So. 262; 
Ginell v. Prudential Ins. Co. of America, 237 N.Y. 554, 143 N.E. 740: Brod v. 
Detroit Life Ins. Co., 253 Mich. 545, 235 N.W. 248; Metropolitan Life Ins. Co. v. 
Blue, 222 Ala. 665, 133 So. 707, 79 A.L.R. 852; Richards v. Metropolitan Life Ins. 
Co., 184 Wash. 595, 55 P.(2d) 1067; Read v. Metropolitan Life Ins. Co., 206 N.C. 
458, 174 S.E. 307; Martin v. Travelers’ Ins. Co., 310 Mo. 411, 276 S.W. 380, 41 
A.L.R. 1372; Triplett v. Equitable Life Assur. Soc. of U. S. (W. Va.) 186 S.E. 
124: Thorne v. State Mutual Life Assur. Co., 13 N.J.Misc. 271, 177 A. 665. 
Whether we would follow these cases under contracts such as there involved we 
need not now decide. It is sufficient to say that these and other cases of like import 
are not controlling here. They did not deal with contracts awarding benefits for 
“presumably” permanent disability. 

[4] The North Carolina, as well as some of the other cases above cited, point 
out the reasons for a different result under policies awarding benefits for total 
disability “presumably” permanent. If defendant’s contention were sound, then 
an inducement would be held out to all insurance companies under such policies to 
defer making any payments for any disability as long as possible with the hope 
that the insured might recover before action was commenced. We cannot so inter- 
pret the contract in question here. Under the policy here under consideration, the 
presumption of permanency gave plaintiff the right to benefits so long as the dis- 
ability continued, and the evidence is ample to warrant a finding that it continued 
throughout the period for which recovery was sought and allowed. The fact that 
plaintiff was producing an income at the time the action was commenced operated 
merely to cut off his right to benefits while able to work, but did not deprive him 
of the right to benefits during the continuance of the disability. . 

[5] Defendant asserts that the complaint is open to the objection of alleging 
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conclusions of law, in that it is alleged therein how plaintiff was injured and that 
the injuries rendered him totally and permanently disabled and rendered it impos- 
sible for him to follow a gainful occupation. These are allegations of ultimate facts 
and not conclusions of law. McElfresh v. Odd Fellows Acc. Co. of Boston, 21 
Ind.App. 557, 52 N.E. 819; Clark v. Brotherhood of Locomotive Firemen, 99 Mo. 
App. 687, 74 S.W. 412; Maryland Casualty Co. v. McCallum, 200 Ala. 154, 75 
So. 902. 

The case of Parten v. Jefferson Standard Life Ins. Co., 30 Ga.App. 245, 117 
S.E. 772, is relied upon by defendant. But there the complaint otherwise showed 
only a broken leg which the court held contradicted the allegation of total dis- 
ability and inability to pursue a gainful occupation. Where there is no such con- 
tradiction, the Georgia courts sustain a complaint such as the one here. New York 
Life Ins. Co. v. Thompson, 45 Ga.App. 638, 165 S.E. 847. Here there is no such 
contradiction. On the contrary, other allegations are consistent with total disability, 
for it is here alleged, in effect, that defendant recognized the totality of the dis- 
ability by making some disability payments under the policy. The complaint is 
not open to the objection here made. 

[6] Defendant contends that the verdict of the jury is contrary to instruction 
No. 24, as follows: “You are instructed that total disability does not mean help- 
lessness or complete disability, but it includes more than that which is partial. 
Permanent disability means that which is continuing as opposed to what is tem- 
porary. Separate and distinct periods of temporary disability do not constitute 
that which is permanent.” By instruction No. 16 the jury was told that before 
the plaintiff could recover he must prove that his disability was continuous in 
character and without interruption. The jury was warranted in finding from the 
evidence that plaintiff's disability during the time for which benefits were claimed 
was continuous and without interruption, and such a finding is consistent with 
instruction No. 24. 

[7-9] Defendant predicates error in overruling its objection to a question, pro- 
pounded to Dr. McCarthy, designed to elicit his opinion as to whether plaintiff can 
follow any gainful occupation.. The answer to the question was as follows: “Well, 
any occupation that would require physical effort, the man cannot do. I am some- 
what acquainted with the work required of a veterinary surgeon, and it is some- 
what along our line; the human animal does not: differ materially. I imagine that 
to handle horses and cattle and yearlings would be a two-handed job, and Mr. 
DeVore has not any use of his left arm. That weakness extends into the left 
part of his chest and into his body and to the back of his left side, and he has 
atrophy of the muscles of the back and that condition will increase, atrophy, loss 
of power and shrinkage of the muscles; they will continue to shrink until they have 
no power, 

It is quite generally held by the federal courts that opinion evidence of whether 
a person is able to follow a gainful occupation is inadmissible as invading the 
province of the jury. United States v. Sauls (C.C.A.) 65 F.(2d) 886; United 
States v. Cole, 82 F.(2d) 655; United States v. Frost (C.C.A.) 82 F.(2d) 152; 
Deadrich vy. United States (C.C.A.) 74 F.(2d) 619; United States v. Hibbard, 
83 F.(2d) 785; United States v. White (C.C.A.) 77 F.(2d) 757: United States 
v. Sampson, 79 F.(2d) 131. Some courts have held that such evidence is admis- 
sible. Cooper v. Metropolitan Life Ins. Co., 323 Pa. 295, 186 A. 125; Principi v. 
Columbian Mut. Life Ins. Co., 169 Tenn. 276, 84 S.W.(2d) 587; Gilchrist v. 
Kansas City Rys. Co. (Mo.Sup.) 254 S.W. 161; Gaty v. United Rys. Co. (Mo.Sup.) 
231 $.W. 61; Bankers Lloyds v. Montgomery (Tex.Civ.App.) 42 S.W.(2d) 285. 
The evidence here complained of was not of the character that could be said to 
he objectionable as invading the province of the jury. The answer of the witness 
was nothing more than an explanation of the character of plaintiff’s injuries, with 
the opinion that plaintiff could not engage in an occupation requiring physical 
effort. Such evidence was competent under subdivision 9 of section 10531, Revised 
Codes. Also, it appears here that defendant first introduced’ testimony of a physi- 
cian that plaintiff was able to pursue a gainful occupation. Under such circum- 
stances, the federal court in Prevette v. United States (C.C.) 68 F.(2d) 112, held 
that there was no prejudicial error in permitting this to be rebutted. 

[10, 11] Defendant complains of the court’s action in fixing June 20, 1935, as 
the date beyond which there could be no recovery. Since this is the date when 
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plaintiff commenced working for the government, the court’s action in limiting 
recovery to that time could not have prejudiced defendant. Whether the time 
for receiving benefits actually expired sooner than June 20 was, under the evi- 
dence, a question for the jury. If there was evidence that the disability still 
continued on and after June 20, defendant would be in no position to complain 
that the court limited recovery to June 20. : 

[12] Defendant also contends that instruction No. 7, which placed the burden 
of proof on defendant, after plaintiff’s disability was shown to be total and perma- 
nent for ninety days, to show that the disability had ceased, was in conflict with 
other instructions given. There is no merit in this contention. 

[13] Defendant contends that plaintiff is not entitled to recover the premium 
paid by him, because he admitted on cross-examination that he borrowed the money 
from defendant on his policy. This contention cannot be sustained. The loan value 
of plaintiff's policy was reduced by the amount which he borrowed to pay the 
premium in question. Had he not borrowed this money and paid the premium, 
the loan value of his policy would be just that much greater. 

[14] Error is predicated upon the court’s refusal to give defendant’s offered 
instructions Nos. 28 and 29, which were as follows: “28. You are instructed that 
the defendant, in making proof of its defense, is not required to prove such a 
defense by a preponderance of the evidence, and if, therefore, you find evidence 
of the plaintiff and the evidence of the defendant to be in balance, then you are 
instructed to return your verdict for the defendant.” “29, You are instructed 
that the burden is on the plaintiff to prove by a preponderance of the evidence 
that the disability asserted by him was total and permanent and prevented him 
from following any substantially gainful occupation.” By other instructions the 
jury was told that the burden rested with plaintiff to prove that he was totally 
and permanently disabled, as those terms are defined in the policy of insurance, 
and instruction No. 6, which was given by the court, advised the jury that a 
disability is total when it renders it impossible for plaintiff to follow a gainful 
occupation. The instructions as a whole fairly placed the burden upon plaintiff 
to show that his disability was total and continuous for ninety days, and that 
then the burden was on defendant to prove that plaintiff was not disabled during 
some or all of the time benefits were claimed, before defendant could defeat plain- 


tiff's right thereto. This was in accordance with the contract between the parties. 
Finding no reversible error -in the record, the judgment is affirmed. 
Sands, C. J., and Stewart, Anderson, and Morris, JJ., concur. 


RYBASACK v. TRAVELERS INS. CO. 
Supreme Court of New Jersey, Mercer County. Feb. 4, 1937 
190 Atlantic Reporter 308. 
1. CONTROL. 


State cannot interfere with insurance contract made outside state. 
(For other cases, see Insurance, Dec. Dig. § 3.) 
4. PENAL STATUTE. 

Statute prohibiting life insurance company doing business in state from 
making or permitting distinction or discrimination between insured individuals 
of same class and equal expectation of life is penal statute, which must be 
strictly construed (Comp.St.Supp.1930, § 99—116; 2 Comp.St.1910, p. 2876, § 117). 

(For other cases, see Insurance, Dec. Dig. § 27.) 

5. STATUTORY REQUIREMENTS. aad 

State may prohibit foreign insurance companies from doing business within 
its limits and impose such conditions as it pleases on doing business by them 
within its borders. 

(For other cases, see Insurance, Dec. Dig. § 18.) 

6. DOING BUSINESS. 5 

Statute prohibiting life insurance company doing business in state from 
making or permitting distinction or discrimination between insured individ- 
uals of same class and equal expectation of life held inapplicable to life insur- 
ance contracts made outside state, words “doing business in this state” meaning 
writing of business or making of contracts in state (Comp.St.Supp.1930, § 
99—116; 2 Comp.St.1910, p. 2876, § 117). 

(For other cases, see Insurance, Dec. Dig. § 28.) 
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Action by John Rybasack, for himself and the State of New Jersey, 
against the Travelers Insurance Company. On motion to strike the complaint. 

Motion granted. 

William Harris, of Newark, for plaintiff. 

Lindabury, Depue & Faulks, of Newark, for defendant. 

OLIPHANT, Circuit Judge. 

This matter is before me, sitting as a Supreme Court Commissioner, on a 
motion to strike the complaint on the grounds that it is in part sham, in part 
frivolous, and that it does not ‘state a good cause of action against the defend- 
ant. 

The suit instituted by the plaintiff is a common informer’s action in which 
the plaintiff claims damages under and by virtue of section 1 of chapter 168 of 
the Laws of 1895, as amended by chapter 167 of the Laws of 1927 (Comp.St. 
Supp.1930, § 99—116) and section 2 (2 Comp.St.1910, p. 2876, § 117). Section 
1 reads as follows: 

“No life insurance company doing business in this State shall make or 
permit any distinction or discrimination in favor of individuals between the 
insured of the same class and equal expectation of life.” 

Section 2 of chapter 168 of the Laws of 1895 is in part as follows: 

“Any person or corporation violating any of the provisions of the preceding 
section of this act shall, for each and every offense, forfeit and pay the sum 
of one hundred dollars for every twenty-five hundred dollars of insurance 
or fraction thereof effected by the said policy contract of insurance; such 
penalty to be sued for and recovered with costs in an action of debt in any 
court of competent jurisdiction in the county where the offense shall have 
been committed, or in any county wherein such offender may reside or be 
served with process, by any person who shall sue for the same; one-half of 
such penalty shall be for the benefit of the person prosecuting the suit, and the 
other half shall be paid to the state treasurer for the benefit of the school fund 
of the state.” 

The plaintiff alleges that in April, 1936, the James Butler Grocery Company 
entered into an insurance contract with the defendant company for the purpose 
of obtaining group insurance for certain grocery store owners and their 
employees, some of which stores were owned by the James Butler Grocery 
Company, others not; that no employer and employee relationship existed 
between the owners of some of the stores and others engaged in and about 
some of the stores covered by the contract of insurance; that the premium 
charged for the life insurance to the store owners and others is less than the 
premium charged to individuals who obtained similar life insurance protection 
without the benefit of the contract which exists between the James Butler 
Grocery Company and the Travelers Insurance Company; and that the rates 
are less than regular manual rates filed. He then charges that by reason of 
the foregoing, the defendant company has violated the provisions of the statute 
heretofore quoted in that all the assureds under the contract between it and 
the James Butler Grocery Company have received distinction or discrimination 
and special favor or advantage expressly forbidden by statute. 

The affidavits show that some of the members of the group of assureds are 
residents of New Jersey and, further, that the defendant company is not 
domiciled here but is licensed to do business in this state. 


The contract of insurance between the defendant and the James Butler 

Grocery Company was executed in the state of New York. Payment of 
premiums and loss, if any, was to be made in the state of Connecticut. 
_ [1-3] There can be no question but that the state of New Jersey cannot 
interfere with a contract of insurance made outside the state; and that a con- 
tract valid in the state wherein made is valid everywhere. The state cannot by 
its statutes control or impair transactions which are extraterritorial. Allgeyer 
v. Louisiana, 165 U.S. 578, 17 S.Ct. 427, 41 L.Ed. 832; Palmetto Fire Ins. Co. v. 
Beha (D.C.) 13 F.(2d) 500, 506. 

The problem presented in this case is the construction of the words “doing 
business in this State” as contained in section 1, chapter 168, P.L.1895, as 
amended by chapter 167, P.L.1927 (Comp.St.Supp.1930, § 99—116). 

Defendant contends that the statute prohibits any life insurance company 
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which does business in this state from having discriminatory rates anywhere 
and says that the purpose of the legislation was to insure the financial stability 
of life insurance companies and to protect the public so that in buying life 
insurance, one person would not be preferred over another. How can it be 
said that if a life insurance company charges higher rates in other states or 
countries it can affect a company doing business here? 

The statute does not concern the power of the commissioner of banking 
and insurance to authtorize a license or to revoke the license of an insurance 
company to do business in this state for financial instability or for making 
discriminatory rates. 

[4] It is a penal statute and must be strictly construed. 

[5] I am not persuaded by the arguments on behalf of the plaintiff or the 
cases cited in support thereof. A clear reading of the statute leads to the con- 
clusion that what the Legislature meant by “doing business in this State” was 
the making of contracts in this state. Otherwise it would have said “no 
Company shall be allowed to do business in this State unless its rates are the 
same the world over and no matter where the contract is made.” What the 
Legislature sought to do was to prevent in contracts for life insurance entered 
into in this state a discrimination or distinction. There is no doubt of the 
power of the state to prohibit foreign insurance companies from doing business 
within its limits. As a condition of admission, the state can impose such 
conditions as it pleases upon the doing of any business hy those companies 
within its borders, and unless the conditions be complied with, the prohibition 
may be absolute. Allgeyer v. Louisiana, supra. 


In Palmetto Fire Ins. Co. v. Beha, supra, the question presented was, “If 
the Palmetto Fire Insurance Company, in the transaction of its business within 
the state of New York, does not violate the laws of New York, can its license 
to do. business within a state be revoked because of the manner in which 
it conducts its business in some third state in which its business is validly 
conducted?” The court answered the question in the negative and said in 
part, “The state cannot forbid contracts of insurance relating to risks within 
its limits from being made between a citizen and a corporation in another 
state,” and applied this principle even though the company complained of in 
that case had a license to do business in New York. 


The case of State v. Lancashire Fire Ins. Co., 66 Ark. 466, 467, 51 S.W. 633, 
634, 45 L.R.A. 348, is very pertinent to the case sub judice. That was an action 
by the state against a foreign insurance company in which the state claimed a 
penalty of $500. The statute which the state claimed had been violated in part 
read as follows: “Any corporation organized under the laws of this state or 
any other state or country, and transacting or conducting any kind of business 
in this state * * * who shall create or enter into or become a party to any 
pool agreement, contract, combination, association or confederation to fix or 
limit the price or premium to be paid for insuring property against loss or 
damage by fire, shall be deemed and adjudged guilty of a conspiracy to defraud 
and be subject to the penalties as provided by this act.” The Attorney General 
contended that no insurance company, while a member of a trust or combina- 
tion to fix rates in any portion of the world, could do business in Arkansas 
without becoming liable to the penalty provided by the statute. The court 
said the question presented was, “Whether a foreign corporation, doing a fre 
insurance business in this state, subjects itself to a penalty * * * by entering 
into an agreement with other insurance companies for the purpose of fxing 
rates of insurance in foreign countries, when such agreement is neither made 
in this state, nor intended in any way to affect the prices or premiums to be 
paid for insuring property in this state.” 

In part answering that question, the court said, “In determining the mean- 
ing of this statute, we must keep in mind certain well-known rules of con- 
struction, based on reason, and so well settled that members of the legislature 
must be supposed to have been familiar with them, * * * in framing the law. 
One of these rules is that the legislature is presumed to intend that its statutes 
shall not apply to acts or contracts done or effected beyond the limits of the 
state, and having no reference to, or effect upon, persons or property in this 
state. * * * For this reason, although the legislature may use general words 
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*** in describing the persons or acts to which the statute applies, still it does 
not follow that the law has an extraterritorial effect; for it is presumed that 
the legislature did not intend it to have such effect unless the language of the 
statute admits of no other reasonable interpretation. Bond v. Jay, 7 Cranch, 
350 [3 L.Ed 367].” Further the court said, “It is unusual for a legislature to 
intend that its statutes shall apply over the whole world. * * * It is so unusual 
for a legislature to intend that its acts shall have such world-wide effect that 
courts are never justified in putting such construction upon them, if their 
language admits of any other reasonable interpretation.” 

[6] If the argument and construction placed upon the statute by counsel 
for the plaintiff is followed and applied, it would lead to absurd lengths. The 
defendant company probably carries on business throughout the world. Can 
it be that a different, lower if you will, rate for a life insurance contract cannot 
be made in London, Shanghai, or Calcutta than, here, even though the company 
does do business here, without subjecting that company to a penalty? Can it 
be that a resident of New Jersey cannot go to New York or Paris and make 
a contract for life insurance at a lower rate than he could obtain for the 
same policy in New Jersey without subjecting the company to a penalty? 

i construing a penalty statute (Rev.St.Tex.1925, art. 5058) concerning the 
writing of fire insurance policies, wherein the words ‘ ‘legally authorized to do 
business in this State” were used, the Commission of Appeals of Texas in 
Smelker vy. Scott, 288 S.W. 801, said, 

“It is plain, we think, that campensation paid in another state by a non- 
resident corporation to a nonresident agent under a contract made outside of 
Texas is not within the subject-matter of the statute’s inhibitive words. * * * 

“If the statutes did contain grant of authority for the order, it seems to 
us they would operate extraterritorially and thus plainly in violation of the 
Fourteenth Amendment. Fidelity & Deposit Co. of Maryland vy. Tafoya, 270 
U.S.426, 46 S. Ct. 331, 70 L.Ed. 664 * * * We cannot attribute to the Legislature 
the purpose to do an unconstitutional thing in the absence of terms employed 
by it plainly evidencing that intent.” 

In People ex rel. Kirkman v. Van Amringe, 266 N.Y. 277, 194 N. E. 754, in a 
case involving group insurance, the Court of Appeals said, in construing a 
section of the Penal Law, “it is settled law that a state cannot forbid contracts 
of insurance relating to risks within its | limits from being made between a 
citizen and a corporation in muaier state.” Allgeyer v. ce ae 7Etna 
Life Ins. Co. v. Dunken 266 U.S.389. 45 S. Ct. 129, 69 L.Ed. 342; . Life Ins. 
Co. v. Dodge, 246 U.S. 357, 38 S. Ct. 337, 62 L.Ed. 772, Ann. Cas. ois E. 593. 

It is my conclusion that the statute does not apply to contracts of life insur- 
ance made and entered into outside of this state. That the words used in the 
statute “doing business in this state” mean the writing of business or the 
making of contracts in this state and that the Legislature did not intend to 
punish acts done without its limits even though a person covered or affected 
thereby might be a resident of New Jersey. 

The motion to strike the complaint will be granted, and an order in con- 
formance with this view may be presented. 


KORDULAK v. PRUDENTIAL INS. CO. OF AMERICA. No. 245687. 
District Court of Jersey City, New Jersey. Feb. 16, 1937. 
190 Atlantic Reporter 325. 
1, CONSTRUCTION. 


Court will adopt construction of language of policy most advantageous to 

nsured 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. TOT \L DISABILITY. 

“Total and permanent disability,” within policy providing for benefits if 
insured became disabled to extent preventing insured from “engaging in any occu- 
pation or performing any work for compensation,” he/d to mean disability pre- 
venting insured from performing any work for compensation in his regular busi- 
hess and any other pursuit for which he was qualified and which he would reason- 
ably be contemplated to pursue. 


(For other cases, see Insurance, Dec. Dig. § 516.) 
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3. HERNIA. 

Evidence held to show that boss plumber suffering from double inguinal hernia 
and epigastric ventral hernia was “totally and permanently disabled” within policy 
provision for disability benefits, where he was unable to continue working as 
plumber and his total education consisted of three years’ schooling in a foreign 
school, and he had worked only as laborer, pipefitter’s helper, and as plumber, 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

4. INSURANCE. 

In action on policy for disability benefits, evidence held to show that insured’s 
refusal to undergo operations necessary to cure him of double inguinal hernia 
and epigastric ventral hernia was not unreasonable, in view of testimony as to 
risk involved in operations. : 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

5. OPERATION. 

Insured must submit to operation to minimize insurer’s liability for total and 
permanent disability benefits or forfeit benefits, where operation is one not attended 
with danger to life or health, or extraordinary pain or suffering, is one to which 
reasonable man would submit, and offers, according to best medical opinion, reason- 
able prospect of restoration or relief from incapacity. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Action by Matey Kordulak against the Prudential Insurance Company of 
America. ; 

Judgment for plaintiff. 

Solomon & Miller, of Jersey City, for plaintiff. 

Drewen & Nugent, of Jersey City, for defendant. 

Eccers, Judge. 

This is an action by Matey Kordulak, the plaintiff, to recover payments on an 
insurance policy issued by the defendant, the Prudential Insurance Company of 
(America. 

The facts as adduced at the trial are substantially as follows: The policy 
No. 5552209 was issued by the defendant company on August 24, 1926, and _pro- 
vided, among other things, that: 

“Total and permanent disability benefits. Monthly income—One Hundred Dol- 
lars per month, payable at the Home Office of the Company to the Insured (plain- 
tiff) in event of total and permanent disability before age 60, subject to the 
provisions as to Total and Permanent Disability contained in the policy, as fol 
lows: 

“Disability before age 60: Waiver of premiums—monthly income to the insured. 

If the insured shall become totally and permanently disabled, either physically or 
mentally, from any cause whatsoever, to such an extent that he (or she) is rendered 
wholly, continuously and permanently unable to engage in any occupation or per- 
form any work for any kind of compensation of financial value during the 
remainder of his (or her) lifetime, and if such disability shall occur at any time 
after the payment of the first premium on this Policy, while this Policy is in full 
force and effect and the insured is less than sixty years of age, and before any 
non-forfeiture provision shall become operative, the Company, upon receipt o! 
due proof of such disability, will grant the following benefits : 

“Monthly income to the insured—The Company will, in addition to waiving 
premiums, pay to the Insured the Monthly Income, specified on the first page 
hereof under the heading ‘Total and Permanent Disability Benefits.” The_ first 
monthly payment shall be made immediately upon receipt by the company of due 
proof of such disability and subsequent payments shall be made on the first day 0° 
each month thereafter. Interest due on any indebtedness under this Policy may 
be deducted from such monthly income payments. 

“Such waiver of premiums and such monthly payment shall be additional to 
all other benefits and obligations under this Policy and the Policy shall be con- 
tinued in force and the Monthly Installments of Insurance and of Accidental Death 
Benefit, if any, less any indebtedness, shall become due and payable at death or 
maturity in the same manner as if the Insured had actually continued to pay the 
premiums.” 

“Proof of continuance of disability—Notwithstanding the acceptance by the 
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Company of proof of total and permanent disability, the Insured, upon demand by 
the Company from time to time, but not oftener than once a year after such 
disability has continued for two full years, for the purpose of verifying that such 
disability is actually permanent and not temporary, shall furnish due proof that 
he (or she) actually continues in the state of disability defined above; provided, 
however, that such demand shall not be made in the case of the ‘Recognized Dis- 
abilities’ specified above other than the loss of the sight of both eyes. In case of 
failure to furnish such proof, no further premiums shall be waived and no further 
monthly payments shall be made on account of such disability, but any insurance 
then remaining under this Policy shall be continued in force subject to the pay- 
ment by the Insured of any premium or premiums, based on such insurance, the 
due date of which premium or premiums, as specified on the first page hereof, 
shall occur thereafter.” 

The alleged violation of the provisions of the above sections constitute the 
basis of the present suit. Testimony was introduced to show that plaintiff's occu- 
pation at the time of the issuance of the policy was that of a boss plumber some- 
times referred to as a master plumber. He came to this country from Austria 
Hungary when he was a young boy. His total education consisted of three years 
schooling in some school abroad. Upon arrival here he obtained employment with 
a lumber company as a laborer; later performing the same duties for the Standard 
Oil Company of New Jersey. In due course of time he became a pipefitter’s helper, 
which occupation he followed for some time. After leaving the employ of the oil 
company, he engaged in the plumbing business. He was engaged in that business 
up to and including the day upon which he allegedly became incapacitated. The 
proofs disclose he has never engaged in any other occupation other than those 
above enumerated. The business was conducted from the cellar of his home with 
the assistance of an occasional laborer whom he had hired. Since his “accident,” . 
the business has been turned over to his sons and is being conducted by them. In 
January, 1935, while installing a range for one of his customers, he became weak 
and felt something happen within him. As part of this job, it was necessary to 
transport the range up one flight of stairs and while he was engaged in perform- 
ing that part of the task he felt this strange occurrence. He was taken home and 
put to bed where he remained for a few weeks because of a pain in his groin. 
He visited one doctor and after examination by him he visited one, Dr. Perkel. 
It was disclosed to him that he was suffering from a double inguinal hernia and 
an epigastric ventral hernia. An operation was advised, but plaintiff refused to 
consider same unless a guaranty could be given; first, that he would survive; and, 
secondly, that the operation would result in restoring him to full and complete 
health. Such guarantees could not be given and the plaintiff then attempted to 
pursue his occupation further. This he was unable to do because the hernias 
resulted in his becoming weak and exhausted after slight effort. Finding himself 
unable to follow his chosen line of endeavor, he filed his proof of claim with the 
comnanyv in March, 1936. He was thereupon examined on behalf of the company 
by Dr. Louis Dodson, Dr. Nicholas Feury, and Dr. Franklin. 

The court therefor finds itself with the following factual questions for its 
determination : 

. #4) Whether or not the plaintiff is totally and permanently disabled within 
the meaning of the policy. 

(2) Did the plaintiff act as a reasonable and prudent man in refusing to undergo 
the onerations necessary to alleviate or cure his condition. 

1] The language in the policy is that of the insurer and not the insured. A 
construction of such language most advantageous to the insured will be adopted, 
since in the opinion of the court no violence is done to the wording. Connell v. 


Commonwealth Casualty Co., 96 N.J.Law, 510, 115 A. 352. 


I] In the case sub judice the words “from engaging in any occupation or 
Performing any work for compensation of financial value” are hereby construed as 
meaning “from performing any work for compensation of financial value in his 
regular business and any other pursuit for which he was qualified and which he 
would reasonably be contemplated to pursue.” Nickolopulos v. Equitable Life 
\ssurance Society of United States, 113 N.J.Law, 450, 174 A. 759, 760. 

That the great weight of authority favors this construction of the policy is 
best illustrated by the following cases: Nickolopulos v. Equitable Life Assurance 
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Society of United States, supra; Indiana Life Endowment Co. v. Reed, 54 Ind.App. 
45, 103 N.E. 77; Industrial Mutual Indemnity Co. v. Hawkins, 94 Ark. 417, 127 
S.W. 457, 29 L.R.A.(N.S.) 635, 21 Ann. Cas. 1029; Monahan v. Supreme Lodge 
of Order of Columbian Knights, 88 Minn. 224, 92 N.W. 972; Storwick v. Reliance 
Life Insurance Co., 151 Wash. 153, 275 P. 550; McCutchen v. Pacific Mutual Life 
Insurance Co., 153 S.C. 401, 151 S.E. 67; Ursaner v. Metropolitan Life Insurance 
Co., 146 Misc. 121, 262 N.Y.S. 462; Halperin v. Equitable Life Assurance Society, 
125 Misc. 422, 210 N.Y.S. 720; Medlinsky v. Metropolitan Life Insurance Co., 146 
Misc. 855, 263 N.Y.S. 179. 

[3] From the evidence presented, it is quite evident that the construction of the 
words in the policy are sound. The plaintiff suffering from three hernias was 
unable to continue his occupation or in fact to engage in any occupation within 
the meaning of the terms of the policy; and the court so finds. This despite 
defendant’s contention and some evidence that the hernias are not complete, i. e., 
that they have not penetrated the external ring. 

[4] In reference to point 2, the conclusion of the court is that defendant was 
not unreasonable in his refusal to undergo the necessary operations to cure his 
condition. The medical testimony produced on the part of both plaintiff and defend- 
and was almost unanimous in the belief that practically all operations are attendant 
with risk. Particularly was this declared to be so in reference to operations for 
hernia. The court is fully cognizant of that portion of the testimony adduced by 
Drs. Rector, Feury, and Dodson wherein they seek to dismiss as negligible the 
danger involved. Yet upon direct questioning by the court they were not so positive 
as to the lack of danger. The testimony of the defendant’s expert, Dr. Gillespie, 
was illuminating on this score. 

[5] The general rule as enunciated by Justice Kalisch in McNally v. Hudson 
& Manhattan Railroad Co., 87 N.J.Law, 455, 95 A. 122, to the effect that “where 
the operation is one not attended with danger to life or health, or extraordinary 
pain or suffering, and one to which a reasonable man would submit, and if, accord- 
ing to the best medical or surgical opinion, the operation offers a reasonable pros- 
pect of restoration or relief from the incapacity from which the workman is suf- 
fering, and the workman refuses to submit to the operation, then the stautory 
obligation of the master to compensate him for the incapacity will cease,” is not 
applicable to the case sub judice for the reasons heretofore stated; and on the 
further factual ground that the element of risk involved in the three operations 
which the plaintiff would have to undergo is such that no reasonable man should 
be compelled to submit to for the purpose of minimizing defendant’s liability under 
the policy. 

The court therefore finds in favor of the plaintiff and awards as damages the 
sum of $500, the amount due under the policy for the months of March, April, 
May, June, and July, 1936 


BRAVOY v. METROPOLITAN LIFE INS. CO. 


Supreme Court, Appellate Division, First Department. Feb. 11, 1937 


293 New York Supplement 281. 
1. SETTLEMENT. 

Settlement of claim made under industrial policy by payment to insured’s 
relative of sum less than face value of policy, or sum less than proceeds of policy, 
according to terms of policy in case of condition broken, was not defense to action 
on policy by insured’s administrator. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

2. SETTLEMENT. 

Payment of industrial policy by way of settlement is insufficient as defense te 
action on policy unless payment is made to administrator of insured’s estate 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

3. RELEASE. 

Defense to administrator's cause of action on industrial policy which pleaded 
payment of proceeds of policy according to its terms in case of breach of con- 
dition without suggesting a compromise or an alleged adjustment, was sufficient, 
irrespective of any claimed “release.” 

(For other cases, see Insurance, Dec. Dig. § 640[1].) 
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Appeal from Special Term, New York County. 

Action by Morris Bravoy, as administrator of the goods, chattels, and credits 
of Chenie Bravoy, deceased, against the Metropolitan Life Insurance Company. 
From an order of the Supreme Court, New York County, denying plaintiff’s 
motion to strike out the first three defenses to the first cause of action, the plaintiff 
appeals. 

Order affirmed as modified. 

Argued before Martin, P. J., and O’Malley, Townley, Dore, and Cohn, JJ. 

David S. Romanov, of New York City (David S. Romanov, of New York 
City, of counsel; Edward T. Beldegreen, Philip Bernstein, and Jacob Nass, all of 
New York City, on the brief), for appellant. 

Tanner, Sillcocks & Friend, of New York City (William B. Moore, of New 
York City, of counsel), for respondent. 

Per Curiam, 

|1, 2] The second defense to the first cause of action, after setting forth the 
facility of payment clause, alleges a payment to one within the class of payees 
mentioned in that clause, of “the sum of $36 in full satisfaction of his claim under 
said policy of insurance,” and also alleges a receipt and a release. The defense in 
its present form, therefore, in effect, alleges a settlement of a claim made under 
an industrial policy with a relative for a sum less than the face value of the pol- 
icy, or for a sum less than its proceeds according to its terms in case of condition 
broken; and, under the authority of McCarthy v. Prudential Insurance Company 
of America, 252 N.Y. 459, 169 N.E. 645, such payment by way of settlement, unless 
made to the administrator is insufficient as a defense. Accordingly the motion to 
strike out the second defense should have been granted, with leave to plead over. 

[3] The third defense to the first cause of action pleads payment of the pro- 
ceeds of the policy according to its terms in case of a breach of condition without 
suggesting a compromise or an alleged adjustment, and is, therefore, sufficient 
irrespective of any claimed “release” which may be regarded as surplusage. 

The order appealed from should be modified in accordance with this opinion, 
and as so modified, affirmed, with $20 costs and disbursements to the appellant to 
abide the event. 

Order unanimously modified in accordance with opinion. 

Settle order on notice. 


KASHDAN v. METROPOLITAN LIFE INS. CO. et al. 
Supreme Court, Appellate Term, First Department. Jan. 15, 1937. 
293 New York Supplement 354. 
1. BENEFICIARY. 4 s 

Under facility of payment clause of industrial policies which permitted insurer 
to pay the one equitably entitled to proceeds of policies but did not compel insurer 
to make sucha payment, mother of insured could not sue for surrender value of 
policies in absence of a binding election by insurer to pay mother. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

2. CHOICE OF BENEFICIARY. 

Insurer on industrial policies covering lives of minor children and containing 
the usual facility of payment clause by which insurer could pay the one equitably 
entitled to the proceeds of the insurance held liable to mother of the children for 
the surrender value of the policy where insurer attempted to pay mother the sur- 
render value but the father had obtained the proceeds by indorsing the mother’s 
name without her consent, as against contention that father was paid under the 
facility of payment clause, since there was either a valid election to recognize the 
mother as entitled to receive the surrender value or insurer practically construed 
the contract in favor of mother as one authorized to receive the surrender value 

(For other cases, see Insurance, Dec. Dig. § 244.) 

Lydon, J., dissenting. 

\ppeal from Municipal Court, Borough of Manhattan, Ninth District. 

\ction by Sarah Kashdan, also known, etc., against the Metropolitan Life 
Insurance Company, wherein Max Kashdan and the president and the directors of 
the Manhattan Company were impleaded as defendants. From a judgment in 
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favor of the plaintiff entered on a decision after a trial by the court without a 
jury, the defendant Metropolitan Life Insurance Company’ appeals. 

Affirmed. 

Argued October term, 1936, before Lydon, Levy, and Callahan, JJ. 

Tanner, Sillcocks & Friend, of New York City (Edward T. Post, of New 
York City, of counsel), for defendant- eee 

Gellman & Gellman, of Corona, L. I. (Samuel Gellman, of Corona, L. L,. of 
counsel), for respondent Max Kashdan. 

Daniel Rose, of New York City (Rodney K. Frazee, of New York City, of 
counsel), for respondent Sarah Kashdan. 

; Weller, Rogers, Bergen & Rochford, of Jamaica, L. IL, (C. Ellis Schiffmacher, 
of Jamaica, L. IL. of counsel), for defendants-impleaded-respondents. 

Per Curiam. 

This is an action to recover surrender value of three industrial policies issued 
on the lives of minor children. The application for such insurance was signed by 
the plaintiff, the mother of the children, who paid all the premiums. The policies 
provide for payment of the proceeds in the event of death to the legal representa- 
tives of the insured. They also provide for payment of an endowment at the end 
of twenty years and for a surrender value of the policies in the interim. No per- 
son is designated to receive the endowment or the surrender value. The policies 
provide only that surrender value will be paid upon the written application made 
on blanks furnished by the company and upon surrender of the policies and pre- 
mium receipt book. The policies also contain the usual facility of payment clause. 

|1] The last designated clause permits defendant to pay the one equitably 
entitled to the proceeds but does not compel it to make such a payment. It would 
not, therefore, authorize this suit by plaintiff (Nolan v. Prudential Ins. Co. of 
America, 139 App. Div. 166, 123 N.Y.S. 688) in the absence at least of a binding 
election to pay her. Shea v. United States Industrial Ins. Co., 23 App.Div. 53, 
48 N.Y.S. 548. 

[2] After the policies had been in effect for several years the company was 
advised of the desire to surrender same. It delivered a blank application for sur- 
render to the plaintiff and accepted same from her, signed by her only. It also 
received from her the policies and the premium receipt book. It thereupon exe- 
cuted a check to plaintiff's order and that of the oldest of the insured children. 
It later developed that the plaintiff's husband had obtained the proceeds of such 
check by indorsing plaintiff's name without her knowledge or consent. After sev- 
eral years elapsed, this suit was brought to recover the surrender value. 

Defendant now contends that the husband was paid under the facility of pay- 
ment clause. In our opinion such contention is untenable. Defendant attempted 
to pay plaintiff, not her husband. Our view is that what occurred amounted to an 
effective election to recognize plaintiff as the one entitled to receive surrender 
value. In any event, aside from the question of election, the acts of the company 
amounted to a practical construction of the contract in favor of the plaintiff as 
the one authorized to receive such surrender value. This suit was therefore prop 
erly maintained by plaintiff. 

Judgment affirmed, with $25 costs. 

Levy and Callahan, JJ., concur. 

Lydon, J., dissenting. 


BOLGER v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court, Appellate Division, Second Department. Feb. 26, 1937. 
293 New York Supplement 554. 

SUICIDE. 

Where plaintiff in action on double indemnity policy proves that insured died 
by violent and external means, prima facie inference that such death was acci- 
dental arises from presumption against suicide. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

2. BURDEN OF PROOF. 

Though burden is on plaintiff upon the whole case, in action on double indem- 
nity policy, to establish that death of insured was by violent, external, and acci- 
dental means, when plaintiff, by proving violent and external means, has made out 
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prima facie case, defendant must go forward with evidence from which suicide 
may be proved. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

3. PRESUMPTION. 

In action on double indemnity policy for death of insured by violent and 
external accidental means, where plaintiff proved that insured died from carbon 
monoxide poisoning, presumption against suicide held to establish a prima facie 
case without necessity of proving further circumstances of death. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

\ppeal from Trial Term, Westchester County. 

\ction to recover double indemnity on four industrial policies issued by 
defendant on life of Paul Edwin Bolger, because of his death by violent, external, 
and accidental means, by Anna Bolger, administratrix of Paul Edwin Bolger, 
deceased, against the Prudential Insurance Company of America. From a judg- 
ment of the Supreme Court on a directed verdict for $1,009 for plaintiff, and from 
an order denying defendant’s motion to set aside the verdict and grant a new trial, 
defendant appeals. 

Judgment and order affirmed. 

Argued before Lazansky, P. J., and Hagarty, Carswell, Davis, and Johnston, 
A : 
“William C. Prime, of Yonkers, for appellant. 

Myron J. Shon, of Yonkers, for respondent. 

Per Curiam. 

The action is to recover double indemnity upon four industrial life insurance 
policies because of the death of the insured by violent and external accidental 
means. Defendant appeals from a judgment entered upon a verdict directed in 
favor of plaintiff, 

[1] The only point on the trial that was saved by the appellant was whether 
there was or was not a presumption against suicide. The proof established that 
the insured died from carbon monoxide poisoning, and defendant conceded that a 
death from such a cause was due to violent and external means. Defendant dis-S 
avowed a desire to go to the jury or to submit to the jury the question whether 
or not under such a state of proof the death was accidental, insisting that the ques- 
tion was one of law and that the plaintiff was obligated to adduce the circumstances 
of death rather than rest on the presumption against suicide, which, the defendant 
declared, was nonexistent. The plaintiff's prima facie case was aided by the infer- 
ence of accident arising from the conceded death by violent and external means, 
which inference arises as a consequence of the presumption against suicide. 
Mallory y. Travelers’ Ins. Co., 47 N.Y. 52, 7 Am. Rep. 410; Weil v. Globe Indem- 
nity Co., 179 App.Div. 166, 166 N.Y.S. 225; White v. Prudential Insurance Co., 

\pp.Div. 260, 105 N.Y.S. 87; Cornell v. Travelers’ Insurance Co. of Hartford, 

\pp.Div. 459, 104 N.Y.S. 999; Harms v. Metropolitan Life Ins. Co., 67 App. 

139, 73 N.Y.S. 513; Williams v. United States Mut. Accident Ass’n, 82 Hun. 

31 N.Y.S. 343; Traphagen v. Fidelity & Casualty Co., 45 Hun, 592, opinion 
10 N.Y.St. Rep. 716; Germain v. Brooklyn Life Insurance Co., 30 Hun, 535. 

[2, 3] The plaintiff’s case being prima facie sufficient, the duty rested upon the 
defendant to go forward with evidence of circumstances surrounding the death 
from which the defendant wished to have drawn the inference of suicide (Trap- 
hagen v. Fidelity & Casualty Co., supra; Christy v. American Temperance Life 
Ins. Ass’n, 68 Misc. 178, 123 N.Y.S. 740; Martorella v. Prudential Ins. Co. of 
\merica, 268 N.Y. 586, 198 N.E. 417; Fink v. New York Life Insurance Co., 158 
Mise. 441, 285 N.Y.S. 440), even though the burden upon the whole case rested 
upon the plaintiff to establish that the death was due to violent, external, and 
accidental means. Whitlatch v. Fidelity & Casualty Co., 149 N.Y. 45, 43 N.E. 405. 

The judgment and order should be affirmed, with costs. 

Judgment in favor of plaintiff and order denyifig motion for a new trial 
unanimously affirmed, with costs. 
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HARRISON v. PRUDENTIAL INS. CO. OF AMERICA. 
Court of Appeals of Ohio, Stark County. Oct. 14, 1936. 
6 North Eastern Reporter (2d) 991. 
2. ACCIDENT. 

Where death of insured resulted from fight in which he engaged voluntarily, 
insurer was not liable for double indemnity under life policy authorizing double 
payment in case of death resulting solely through external, violent, and accidental 
causes, since cause of death was deliberate and premeditated, and not “accidental,” 
although death itself was accidental. 

Word “accidental,” as used in accident policy, means happening or com- 
ing by chance or without design, casual or fortuitous, and is opposed to 
design, so that a means is not accidental when employed intentionally, 
though it produces a result not expected or intended. 

Undoubedly, an “accident,” in both its technical and commonly accepted 
meaning, is an event which occurs without one’s foresight or expectation, 
and wholly undesigned, yet it is not true that every unusual, unforeseen, 
and unexpected event is an accident within true meaning of term as used 
in insurance policies. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Syllabus by the Court. 

Where a life insurance policy provides for the payment of an additional amount 
equal to the face of the policy in the event that the death of the insured should 
result directly and independently of all other causes of bodily injuries effected 
solely through external, violent, and accidental causes, and death of the insured 
results from a fight in which the insured engaged voluntarily, there can be no 
recovery under the double indemnity clause. While the death was accidental and 
not intended, the means and cause of death were deliberate and premeditated and 
not accidental. 

Action by one Harrison, guardian, against the Prudential Insurance Company 
of America. Judgment for defendant, and plaintiff appeals—[Editorial State- 
ment. } 

Judgment affirmed. 

Milton C. Moore, of Alliance, for appellant. 

Lynch, Day, Pontius, & Lynch, of Canton, for appellee. 

MonvTcoMerY, Judge. 


The petition in the court of common pleas was for double indemnity on two 
policies of insurance isued by the appellee, the Prudential Insurance Company of 
America, which was the defendant in the court below, to one Thomas M. \Wire- 
baugh. The appellant’s ward was the daughter and the beneficiary of the deceased 
insured. At the conclusion of her evidence in the court of common pleas, that 
court sustained a motion for a directed verdict and thereafter entered judgment 
in favor of the insurance company, and from that judgment an appeal is perfected 
to this court. 

[1] The notice of appeal recites that the appeal will be on questions of Jaw 
and fact. Manifestly, in such a case there could be no appeal on questions of fact, 
but under section 12223-22, General Code, this court retains the case as an appeal 
on questions of law. 

[2] The appellant contends that there was error in the admission and rejection 
of evidence. We can find no error in this respect. The appellant further contends 
that the court erred in directing a verdict for the defendant and that the cause 
should have been submitted to a jury. This is the only question of consequence 
presented to this court. There is in this record no substantial dispute of facts and 
the question is, therefore, whether under the facts as disclosed by the record the 
cause should have been submitted to the jury, or whether the trial court was right 
in directing a verdict. 

One policy was for $2,000 and the other was for $1,500 and the company paid 
to the beneficiary’s guardian the face of each of the policies, but denied liability 
under the double indemnity clause. That clause, as is customary in such policies, 
provided for the double payment in the event that death should result directly 
and independently of all other causes of bodily injuries effected solely through 
external, violent, and accidental causes. It is conceded that the cause of the death 
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of the insured was external and violent, but it is denied that the same was acci- 
dental in the sense in which this term is contemplated in the policies. The issue 
is therefore narrowed down to the single question as to whether the death of this 
insured was accidental as contemplated in the contract of insurance. 

The record shows that on the night of the insured’s death he was a visitor 
at a certain roadhouse in Stark county, Ohio, had done more or less drinking and 
engaged in an altercation with the proprietor of the roadhouse, and that the two 
of them retired from the building to engage in and they did engage in a fight, 
as a result of which the insured died. There is little conflict of evidence as to 
who suggested the fight, whether the deceased or the proprietor of the roadhouse, 
but as we view it, that is of no importance because the undisputed evidence is that 
the two agreed to fight, went out of the building with that express purpose, and 
the decedent prepared himself for it by the removal of his coat. 

Counsel for appellant relies chiefly upon the case of Occidental Life Ins. Co. 
v. Holcomb (C.C.A.) 10 F.(2) 125. We will not attempt to reconcile that case 
with what we consider to be the weight of authority and the proper rule, and a 
reading of the case will show that the first paragraph of the syllabus and the 
opinion of the court cannot themselves be reconciled. 

Counsel for appellant contends that while the insured decedent might have 
anticipated physical injury, he would not have anticipated death; that death was 
not the natural and probable result of such an encounter, but was an accidenta) 
incident to the encounter. Here is a case where a man deliberately provoked or 
willingly assented to a fight and the fight was started in the way both parties had 
anticipated and planned. We cannot concur in the contention that death was not 
a probable result of such an encuonter. Ordinarily, of course, it would not ensue, 
but whether or not it would ensue would depend upon many factors, for example, 
the relative strength and physical vigor of the two parties, the nature and char- 
acter of the blows that might be struck, and the capacity for physical resistance that 
would exist in either combatant. While ordinarily the result would be physical 
injury to one or the other and not death, yet death is always a possibility which 
ought to be foreseen and when it ensues, it is not, in our judgment, to be treated 
as accidental. 

Attention is directed to the case of Maryland Casualty Co. v. Spitz (C.C.A.) 
246 F. 817, L.R.A.1918C, 1191, the first and second paragraphs of the syllabus of 
which are: 

“1. Under a policy insuring against injury or death effected through external, 
violent or accidental means, the means or cause of death must be accidental, and 
it is not enough that the death itself is accidental, in the sense of being unintended, 
unexpected, or unforeseen. 

“2. Within a policy insuring against injury and death effected through accidental 
means, the word ‘accidental’ means happening or coming by chance or without 
design, casual or fortuitous, and is opposed to design, so that a means is not 
accidental when employed intentionally, though it produces a result not expected 
or intended.” 

In the instant case, while the death may have been accidental and not intended, 
the means and cause of death were certainly not accidental, but were deliberate and 
premeditated: 

Counsel, with propriety, direct our attention to the case of New Amsterdam 
Casualty Co. v. Johnson, Adm’x, 91 Ohio St. 155, 110 N.E. 475, L.R.A.1916B, 1018, 
the well-known case where the insured holding an accident policy indemnifying 
him against bodily injuries which independently of all other causes were effected 
by external, violent, and accidental means, suffered an injury due to the dilation of 
the heart following the voluntary taking of a cold bath. In the syllabus the state- 
ment was made that: 

“* * * Tt will not be considered as the result of an accident, where, under 


the circumstances attending the dilation, there is no evidence that anything occurred 
which the insured had not planned or anticipated, excepting the dilation and its 
consequences.” 

_. As stated by the court in its opinion, 91 Ohio St. 155, on page 158, 110 N.E. 
473, 476, L.R.A.1916B, 1018: 

_ “Undoubtedly an accident, in both its technical and commonly accepted mean- 
ing, is an event which occurs without one’s foresight or expectation and wholly 
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undesigned; yet it is not true that every unusual, unforeseen, and unexpected event 
is an accident within the true meaning of the term as used in insurance policies.” 

The court, in the Johnson Case, discussing the facts, says, 91 Ohio St. 155, 
at page 159, 110 N.E. 475, 476, L.R.A.1916B, 1018: 

“The insured did nothing but that which he intended to do.” 

That is the fact in the instant case. 

In the annotation in L.R.A.1916B, at page 1021, we find this note: 

“In determining whether an injury occurred by ‘accidental means,’ it would 
appear that the cause or means should govern the result, and not the result the 
cause, and that, however unexpected the result may be, no recovery should be 
allowed under such a provision unless there was something unexpected in the 
cause or means which produced the result.” 

Of interest is the case of Fidelity & Casualty Co. of New York v. Stacey’s 
Ex’rs (C.C.A.) 143 F. 271, 5 L.R.A. (N.S.) 657, 6 Ann.Cas. 955, which was the 
case where the holder of a policy committed an assault upon another and in the 
course thereof injured his hand, with resultant blood poison. That federal court, 
discussing the facts, said, 143 F. 271, on page 273 of the opinion: 

“Everything connected with the transaction clearly indicates that the insured 
intended to do exactly what he did-on that occasion. Therefore the injury which 
he received at the time was the natural and logical result of an intentional act on 
his part.” 

That federal court, 143 F. 271, at page 274, quotes with approval 3 Joyce on 
Insurance, 208, § 2863, that: 

“ ‘A person may do a certain act the result of which act may produce un- 
foreseen consequences, and may produce what is commonly called accidental death, 
but the means are exactly what the man intended to use, and did use, and was 
prepared to use. The means were not accidental, but the result might be acci- 
dental.’ ” 

As stated by the court in its syllabus in the case of Hutton v. States Accident 
Ins. Co., 267 Ill. 267, 108 N.E. 296, L.R.A.1915E, 127, Ann.Cas.1916C, 577, where 
the holder of an accident insurance policy voluntarily assaulted another and in a 
fist fight is seriously injured: “The insured was bound to anticipate some injury 
even though he could not have foreseen its precise form,” and the court, 267 III. 
267, on pages 269 and 270, 108 N.E. 296, L.R.A.1915E. 127, Ann.Cas.1916C, 577 of 
the opinion discusses this proposition in some detail. 

Counsel for the appellant urges that the cases such as those to which we have 
heretofore referred are based upon accident policies and not upon double indemnity 
policies, and that the reason for the one does not apply to the other. We cannot 
follow this line of reasoning. We see no distinction or difference in principle. 
In this connection attention is directed to the opinion of the Supreme Court of 
Ohio, in the case of Commonwealth Casualty Co. v. Headers, 118 Ohio St. 429, 
161 N.E. 278. That was a case where an insurance company undertook to indem- 
nify an insured against loss by reason of judgments recovered against the insured 
hy persons accidentally injured as the result of the negligent operation of auto- 
mobiles by the insured. The court there held that the insurance company was 
not liable to defend actions for the recovery of damages for assault and battery 
inflicted upon the injured party by an agent of the insured. That portion of the 
opinion hearing upon the question now under consideration is in the following 
language, 118 Ohio St. 429, at page 432, 161 N.E. 278, 279: 

“The policy covers accidental injuries, and the term ‘accidental’ in this policy 
must be interpreted in the same manner as that term would be interpreted in any 
ordinary accident policy; that is to say, an injury or death does not occur by acci- 
dent when it results from willful, intentional, personal violence inflicted by another. 
The situation is not strengthened any in behalf of the defendant in error by 
reasoning that anything is an accident that is out of the ordinary and unexpected.” 

The judgment of the court of common pleas is affirmed. 

Tudgment affirmed. 

Lemert, P. J., and SHerick, J., concur. 
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AMERICAN NAT. INS. CO. v. RICHARDSON. No. 26339. 
Supreme Court of Oklahoma. Feb. 2, 1937. 
64 Pacific Reporter (2d) 853. 
LIMITATION OF ACTIONS. 
Action for wrongful and fraudulent cancellation of insurance policy which 
was not commenced within two years from date of discovery of fraud held 
barred by limitations (St.1931, § 101, subd. 3). 


(For other cases, see Insurance, Dec. Dig. § 620.) 


Syllabus by the Court. 

An action for a wrongful cancellation of an insurance policy by fraud is 
barred by the two-year statute of limitations, and commences to run from the 
time the fraud is discovered. 

Appeal from Court of Common Pleas, Oklahoma County; J. T. Dickerson, 
Judge. 

Action by Partain O. Richardson against the American National Insurance 
Company. From a judgment of the Court of Common Pleas of Oklahoma County 
for plaintiff on appeal from a judgment for the defendant entered by the Justice 
of the Peace Court, Oklahoma County, the defendant appeals. 

Reversed, with directions. 

Mullen & Brett, of Oklahoma City, for plaintiff in error. 

W. A. Blakeburn, of Oklahoma City, for defendant in error. 

Corn, Justice. 

This action was originally brought in the justice of the peace court, Okla- 
homa county, wherein the defendant in error was plaintiff and the plaintiff in 
error was the defendant. For convenience we shall refer to the parties as they 
appeared in the lower court, Partian O. Richadson as the plaintiff, and the 
American National Insurance Company, a corporation, as the defendant. 

This action was brought by the plaintiff filing a bill of particulars wherein 
he sought to obtain judgment against the defendant in the sum of $196 with 
interest thereon at 6 per cent. from the first day of March, 1932, until paid. In 
his bill of particulars the plaintiff alleges that he was the insured in an insurance 
policy written by the defendant upon his life with his wife named as the 
beneficiary, whom he alleged to be incompetent; and the defendant with intent 
to defraud the plaintiff out of his insurance protection wrongfully canceled 
said policy in that they, without his knowledge and consent, canceled said policy 
for its cash surrender value, which said sum was paid to the plaintiff’s wife. 

As grounds for the said charge of fraud in the cancellation, the plaintiff 
said that prior to said date by reason of an accidental injury, he had become 
an undesirable insurance risk and that these facts were known to the defendant, 
which desired to be relieved of the liability. That immediately upon ascertain- 
ing the wrongful and fraudulent cancellation of the said contract and breach 
thereof, he offered to pay the premiums which the defendant refused to accept. 
That by reason of the wrongful and fraudulent cancellation of the policy of 
insurance and refusal of defendant to accept the premiums, and to reinstate 
the said policy, the plaintiff said he had been damaged by the wrongful breach 
thereof and was entitled to recovery as damage therefor in the sum of $196 with 
terest 

To this bill of particulars the defendant filed an answer where, in addition 
to some admissions and a general denial, it alleged that the policy had lapsed 
as to the defendant by reason of his failure to pay premiums as provided in 
the insurance contract. It further pleaded as a defense that the action upon 
which plaintiff sought to recover was barred by the statute of limitations. 

From a judgment in favor of the defendant, plaintiff perfected his appeal 
to the court of common pleas of Oklahoma county wherein the cause was tried 
and a verdict therein returned for the plaintiff against the defendant in the 
sum of $98.55, and judgment was entered accordingly for the plaintiff. From 
that judgment the defendant appeals to this court. 

Section 101, O.S.1931, in part provides: 


“Civil actions, other than for the recovery of real property, can only be 


brought within the following periods, after the cause of action shall have accrued, 
and not afterwards: * * * 


“Third. Within two years: An action for trespass upon real property; an 
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action for taking, detaining or injuring personal property, including actions for 
the specific recovery of personal property; an action for injury to the rights of 
another, not arising on contract, and not hereinafter enumerated; an action for 
relief on the ground of fraud—the cause of action in such case shall not be 
deemed to have accrued until the discovery of the fraud.” 

It is undisputed that the plaintiff discovered the fraud alleged and relied 
upon in May, 1929, and his action was filed in the justice court on April 2, 1932, 
nearly three years later. The plaintiff had three remedies for the wrongful 
and fraudulent cancellation of his policy of insurance: 32 C.J. 1263, § 461, p. 1264, 
which, in part, is as follows: “ * * * First, he may elect to treat the policy as 
still in force and let the test of the validity of the cancellation or repudiation 
await until the policy is payable and is sued on. Second, he may sue in equity 
to set aside the cancellation and to have the policy declared to be valid and in 
force. Third, he may maintain an action at law to recover damages for the 
wrongful cancellation or repudiation. * * * ” 

The plaintiff could not avail himself of all three remedies; he had to exercise 
an election. This the plaintiff did and elected to maintain an action for damages. 

It is evident after an examination of the pleadings and the evidence herein 
that the plaintiff seeks to recover for the wrongful and fraudulent cancellation of 
his insurance policy. Therefore, since his action was founded upon this theory 
and not brought within two years after the fraud was discovered, the lower 
court committed reversible error in the face of the pleadings and the evidence, 
which clearly showed this action to be barred when it refused to sustain the 
defendant’s demurrer to the plaintiff's evidence, and to give the defendant an 
instructed verdict. 

Judgment reversed, with directions to the trial court to proceed not incon- 
sistent with the views herein expressed. 

Osborn, C. J., and Riley, Phelps, and Hurst, JJ., concur. 


NEW YORK LIFE INS. CO. v. STRONG. No. 26747. 
Supreme Court of Oklahoma. Feb. 9, 1937. 
Rehearing Denied March 2, 1937. 
65 Pacific Reporter (2d) 194. 
1, MISREPRESENTATION. 

Under life policy providing that all statements by insured should be deemed 
representations and not warranties in absence of fraud and no such statements 
should avoid policy unless contained in written application of which copy was 
indorsed on or attached to policy, statements by insured in application are to be 
construed as representations and not warranties in absence of fraud (St.1931, § 
10519). 

(For other cases, see Insurance, Dec. Dig. § 265.) 

2. MISREPRESENTATION. ; : 

Under life policy providing that statements by insured in absence of fraud 
should be construed as representations and not warranties, insurer held required 
to show that statements in application not only were not true but were willfully 
false, fraudulent, and misleading and made in bad faith in order to establish 
misrepresentations as defense (St.1931, § 10519). 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

3 INTENT. ali ; ; 

Generally, question of falsity of statements contained in p.licy and intent 0! 
applicant in making statements is for jury (St.1931, § 10519). 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

4. INTENT. : : : 

In action on life policy wherein insurer asserted as defense misrepresenta- 
tions of insured as to health in application for policy, question of insured’s 
intent in making representations held for jury (St.1931, § 10519). 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

5. CONSTITUTIONALITY. s . 

Statute denying insurance company defense based on false and fraudulent 

statements in application unless matter misrepresented actually contributed to 
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death of insured in judgment of jury held not unconstitutional as applied to 
foreign life insurance company doing business in state as depriving company 
of property without due By st of law or denying equal protection of laws (St. 
1931, § 10519; Const.U.S.Amend. 14). 

(For other cases, see Insurance, Dec. Dig. § 250[1].) 


Syllabus by the Court. 

1. Where a life insurance policy provides, “All statements made by the 
insured shall, in the absence of fraud, be deemed representations and not war- 
ranties, and no such statement shall avoid the policy or be used in defense to a 
claim under it, unless it be contained in the written application and a copy of 
the application is indorsed upon or attached to this policy when issued,” the 
statements by the insured are to be construed as representations and not war- 
ranties in the absence of fraud 

Where a policy of life insurance provides that all statements made by 
the insured shall in the absence of fraud be construed as representations and not 
warranties, in order for misre presentations made by the insured in an application 
to avail the insurer as a defense, it must show, not only that the statements 
vere not true, but that they were willfully false, fraudulent, and misleading, and 
made in bad faith. 

3. Generally, the question of the falsity of the statements contained in a 
life or accident insurance policy and the intent of the applicant in making them 
is for the jury. 

4. A foreign life insurance company doing business in Oklahoma is not 
deprived of its property without due process of law nor denied:the equal protec- 
tion of the laws by section 10519, O.S.1931, which denies an insurance companv 
any defense based upon the false and fraudulent statements in the application 
unless the matter misrepresented, in the judgment of the jury, actually con- 
tributed to the death of the insured. 

\ppeal from Court of Common Pleas, Oklahoma County; J. B. Barnett, 
Judge. 

\ction by William D. Strong against the New York Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Wilson & Wilson, of Oklahoma City, and Louis H. Cooke, of New York City, 
for plaintiff in error. 

Robert D. Crowe, of Oklahoma City, for defendant in error. 

Per Curiam. 

This suit was brought by defendant in error against the plaintiff in error 
to recover, as beneficiary under a life insurance policy by reason of the death of 
Helen J. Strong, the wife of defendant in error. Defendant in error recovered 
judgment, and the plaintiff in error appeals. For convenience, the parties will 
be referred to as they appeared in the lower court. 

Helen J. Strong made application to the New York Life Insurance Company, 

a corporation, for a policy covering her life, in the sum of $500, and on the 26th 
day of December, 1933, after paying the sum of $6.96, being the semiannual 
premium, the said Helen J. Strong, now deceased, received said policy, being 
number 12206790; the beneficiary under said policy being the plaintiff herein, 
William D. Strong, the surviving spouse of Helen J. Strong, deceased. 
_ On the 13th day of August, 1934, Helen J. Strong departed this life and 
in the same month William D. Strong, beneficiary, made in writing due proof 
of the death of said Helen J. Strong as provided in said policy. On October 5, 
1934, said defendant, New York Life Insurance Company, a corporation, notified 
plaintiff, in writing, that it thereby elected and did rescind the contract “because 
of the failure of Helen J. Strong to disclose to it in her application therefor, that 
prior to the date thereof she had suffered from various ailments on account of 
which she had consulted, been treated and operated upon by physicians and on 
account of which she had received treatment at the Wesley Clinic and Hos- 
pital,” and further tendered to the plaintiff its check in the sum of $14.07, being 
the premiums paid on said policy with interest. On October 9, 1934, plaintiff 
returned said check, refusing to accept same and demanded payment as called 
or under the policy in the sum of $500. Hence the bringing of this suit by 
reason of the failure of defendant company to pay by reason of said policy. 
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The defense to the action on the insurance policy is fraud, concealment, and 
misrepresentations made by said deceased in her application for the insurance 
policy in controversy. 

The defendant, among other things, alleges in substance and contends that 
the deceased concealed the fact that she had been under observation and treat- 
ment in a hospital, and that a physician had treated her within the past five 
years when she appeared before the company’s medical examiner and answered 
the interrogatories proponded to her on forms submitted by the company. Some 
of the questions here propounded and answered by the applicant are as follows: 

“7-A Have you ever had any accident or injury or undergone any surgical 
operation ? 

“Yes. Appendectomy 1919—good results. 

“B. Have you ever been under observation or treatment in any hospital, 
asylum or sanitarium? 

“Yes. For appendectomy, Wesley Hospital, Oklahoma City, Oklahoma. 

“8. Have you ever consilted a physician or practitioner for, or suffered 
from, any ailment or disease of the brain or nervous system? 

“A. No. 

“B. The heart, blood vessels or lungs? 

“A. No. 

“C. The stomach or intestines, liver, kidneys or bladder? 

“A. No. 

“D. The skin, middle ear or eyes? 

“A. No. 

“9. Have you ever had rheumatism, gout or syphilis? 

“A. No. 

“10. Have you ever consulted a physician or practitioner for any ailment or 
disease not included in your above answers? 

“A. No. 

“11, What physicians or practitioners, if any, not named above, have you 
consulted or been examined or treated by within the past five years? 


“A, None.” 


“Said defendant further alleged that the applicant, together with the appli- 
cant’s answers to the medical examiner, were by photostatic copy attached to 
and made a part of the policy of insurance issued by the company and that the 
company, relying upon the truthfulness of the applicant’s answers to interroga- 
tories propounded by the medical examiner, and believing her to be insurable 
and in good health, did on the 26th day of December, 1933, write the policy of 
insurance in question and thereafter caused the same to be transmitted to its 
agent for delivery to applicant. 

That thereafter and on or about the 27th day of August, 1934, and within 
one year from the date of the issuance and delivery of the policy, the insured 
died and the beneficiary under the policy, the plaintiff herein, shortly thereafter 
presented his claim to the defendant for the insurance in question; that the 
insured had at numerous times, dating back to December 20, 1920, been an inmate 
at Wesley Hospital at Oklahoma City, where she was treated, among other 
things, for the effects produced upon her body and physical being by reason of 
two abortions for which Dr. J. H. Robinson testified he had treated assured 
for in 1927 and in 1930, being less than five years previous to the writing of the 
policy; that the cause of the death of the deceased was general peritonitis, the 
common and ordinary sequence to the previous ills so suffered by the assured ; 
that the statements made by the insured in her reply to the medical examiner 
for the company were false and untrue, and that the deceased had been under 
observation and treatment by reason of the two abortions aforesaid in Wesley 
Hospital in 1927 and 1930; and that her statements that she had not consulted 
or been treated by a physician within five years from the date of making her 
application were false and untrue and were known by her to be false and untrue. 

Said defendant further answered stating that had the company known of 
the untrue and false character of the applicant’s answers and the treatment of 
the deceased before the application for insurance, it would not have entered into 
said contract of insurance. 

Said defendant answered further that by reason of the willfully false state- 
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ments in the application for the policy of insurance aforesaid, that their defense of 
same constitutes, under the statutes, an absolute defense and a bar to the recov- 
ery by the plaintiff of the amount, or any part thereof, sued for herein, and that 
under and by virtue of the Fourteenth Amendment to the Constitution of the 
United States, the defendant is entitled to the equal protection of the laws along 
with all other citizens, and the denial of such defense as a matter of law will 
operate to and will deprive it of the equal protection of the laws, and deprive it 
of its property without due process of law. 

The plaintiff filed a reply and specifically denied that said answers were 
willfully false, fraudulent, or misleading or were made with the intention to 
defraud said defendant. The case was tried to a jury and the verdict was 
rendered in favor of plaintiff. 

[1, 2] Defendant assigns as error that the court erred in refusing to per- 
emptorily instruct the jury to return a verdict for the defendant and the refusal 
of the court to give certain requested instructions and the giving of other 
instructions which were excepted to by the defendant. 

Section 10519, O.$.1931, provides in part as follows: “The statements made 
in the application shall, in the absence of fraud, be deemed representations and 
not warranties: Provided, however, that the company shall not be debarred from 
proving as a defense to such claim that said statements are willfully false, 
fraudulent or misleading.” 

The policy in question contains the following provision: “The policy and the 
application therefor, copy of which is attached hereto, constitute the entire 
contract. All statements made by the insured shall, in the absence of fraud, be 
deemed representations and not warranties. * * * ” 

It is the contention of defendant that section 10519, O.S.1931, has been inter- 
preted wrongfully and ask in the instant case that this section of the statute be 
reinterpreted. This court has construed this section in a long line of cases, and 
uniformly held that where an insurance company defends in suit on a policy on 
the ground that the insured made false statements in an application, that the 
company must not only prove the falsity of the statements, but that they were 
made in bad faith and with the intent to deceive. One of the latest cases in point 
on this question is the case of New York Life Insurance Company v. Carroll, 154 
Okl. 244, 7 P.(2d) 440, and in that case a great number of other cases are 
cited, including three prior decisions of this court, to wit, New York Life Ins. 
Co. v. Clark, 110 Okl. 31, 235 P. 1081, New York Life Ins. Co. v. Smith, 133 Okl. 
256, 271 P 1037, and New York Life Ins. Co. v. Stagg, 95 Okl. 252, 219 P. 362. It 
is therefore the opinion of this court that the rule cited in the Carroll Case is 
sufficient answer to defendant’s contention, and this court does not agree with 
defendant that the rule in the Carroll Case is contrary to decisions in other states 
with similar statutes. 

It is pointed out in the Carroll Case that the Supreme Court of Wisconsin 
has interpreted section 10519, supra, in the same light that this court has inter- 
preted same. The states of Kansas, Illinois, and the Supreme Court of the 
United States have also passed upon this question, as will be noted from the 
case of Sharrer v. Capital Life Insurance Company of Colorado, 102 Kan. 650, 
171 P. 622. We therefore conclude that the rules laid down in the Carroll Case 
are applicable here. 

Counsel for defendant alleges the court erred in giving certain instructions 
pertaining to the representations made in the application by the insured as to 


or or not they were willfully false, fraudulent, and misleading and in 
ad faith. 


[3, 4] This court’s opinion is the same now as that cited in the Carroll Case, 
that these are questions for the determination of the jury, or for the court 
sitting as a jury. The intent of the deceased in making her statement in her 
application for insurance is a question for the jury, and the jury found against 
the defendant on this question. Therefore, we find no error in the instructions 
submitted to the jury as the same are in harmony with the rulings announced 
in the Carroll Case as well as the Stagg, Clark, and Smith Cases, supra. 


LS] In reviewing defendant's assignment of errors and examining defend- 
ant's brief, it seems that defendant’s chief contentiton is that it has been denied 
the equal protection of the law, and has been deprived of its property without 
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due process of law, by reason of the instructions given by the court to the jury, 
which are based upon section 10519, O.S.1931, and the decisions of this court, and 
that said section is unconstitutional as being in conflict with the Fourteenth 
Amendment to the Constitution of the United States. Many authorities are 
cited by defendant to substantiate this contention, 

This court does not agree with the defendant company that it has been 
denied such right, and in reviewing the question we find that the Supreme Court 
of the United States has held many times that insurance contracts are so distinct 
as to justify legislative classification different from other contracts, and that 
the statutes subjecting insurance contracts to a different rule than other con- 
tracts are held valid. Merchants’ Life Ass’n of U. S. v. Yoakum (C.C.A.) 98 F. 
251; Northwestern National Life Insurance Company v. Riggs, 203 U.S. 243, 27 
S.Ct. 126, 51 L.Ed. 168, 7 Ann.Cas. 1104. 

We think the rule of law laid down in the Riggs Case, supra, is applicable to 
the instant case. It should be remembered that section 10519, supra, has been in 
force and effect in the state Oklahoma since 1909, and, of course, long before 
the contract of insurance in question was entered into. It goes without saying 
that the statute in question is a condition upon which the defendant is author- 
ized to do business in the state of Oklahoma, and if a company elects to engage 
in business in a state where such a statute is enforced, such election constitutes 
an acceptance of the condition created by the statute. 

We therefore find no error in the giving of instructions or the refusal to give 
other instructions. The jury had all the facts and circumstances surrounding the 
making and the signing of the application in question, and by their verdict found 
that there was no willful intent to deceive the insurance company by any 
material statement or representation contained in the application. From an 
examination of the record, briefs, and authorities cited therein, we conclude 
that there is no reversible error. The judgment of the trial court is affirmed. 

The Supreme Court acknowledges the aid of Attorneys Russell F. Hunt, 
H. C. Kerr, and T. H. Hough in the preparation of this opinion. These attorneys 
constituted an advisory committee selected by the State Bar, appointed by the 
Judicial Council, and approved by the Supreme Court. After the analysis of 
law and facts was prepared by Mr. Hunt, and approved by Mr. Kerr and Mr. 
Hough, the cause was assigned to a justice of this court for examination and 
report to the court. Thereafter, upon consideration, this opinion was adopted. 

Osborn, C. J., Bayless, V. C. J., and Welch, Phelps, and Hurst, JJ., concur. 

Riley, Busby, Corn, and Gibson, JJ., absent. 


COCKCROFT v. METROPOLITAN LIFE INS. CO. 
Superior Court of Pennsylvania. Jan. 29, 1937. 
189 Atlantic Reporter 687. 
2, BURDEN OF PROOF. 

In a suit on double indemnity provisions of industrial policies which excepted 
death by suicide, insurer had burden of proving affirmative defense of death by 
suicide, 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

BURDEN OF PROOF. 

In suit on industrial policies providing for double indemnity in case of death 
from bodily injuries sustained solely through external, violent, and accidental 
means, plaintiff had burden of proving that insured’s death resulted solely from 
such means and was not caused or contributed to by disease. 

(For other cases, see Insurance, Dec. Dig. § 646/8].) 

5, SUICIDE. 

Where plaintiff, in suit on double indemnity provisions of industrial policies, 
alleged that insured’s death resulted solely from external, violent, and accidental 
means, and defense was suicide, proof of accidental death was not supplied prima 
facie by presumption against suicide. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

6. PROOF OF DEATH. 
Where proof of insured’s death states that additional proof will be furnis shed 
insurer on demand, furnishing of additional proof after demand for payment of 
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double indemnity under industrial policies is unnecessary where insurer does not 
request additional proof, but denies liability and refuses to pay double indemnity. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

7. RELEASE. 

\cceptance by plaintiff of payment, of face amount of industrial life policies 
and execution of release will not estop plaintiff from recovering under double 
indemnity provisions of same policies, where plaintiff had no knowledge of right 
to double indemnity at time of execution of release. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

Appeal No. 177, October term, 1936, from judgment of Municipal Court, 
Philadelphia County, No. 215, April.term, 1935; Utley E. Crane, Judge. 

Suit by Sarah J. Cockeéroft against the Metropolitan Life Insurance ‘Company 
to recover under double indemnity provisions of industrial policies. Finding and 
judgment for plaintiff in the sum of $1,897.05, and defendant appeals. 

Reversed and remanded. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ., 

Owen B. Rhoads and Dechert, Smith & Clark, all of Philadelphia, and Harry 
Cole Bates, Gen. Counsel, of New York City, for appellant. 

\Ibert L. Moise, of Philadelphia, for appellee. 

Ruopes, Judge 

Plaintiff is the beneficiary named in four policies of insurance issued by the 
defendant company on the life of her husband. Upon the death of the insured, 
on February 16, 1935, the defendant paid the plaintiff the face amount of the 
policies. Plaintiff brought this suit to recover under a rider attached or applicable 
to each of the policies allowing double indemnity if the insured died under the 
conditions therein set forth. The case was tried in the municipal court of Phil- 
adelphia county before a judge without a jury. The trial court made a finding 
in plai nuff’s favor, and judgment was entered on the finding. Defendant’s motions 
for judgment n. o. v. and a new trial were dismissed. Defendant appealed. 

lhe accidental death benefit rider, attached to two of the policies upon which 
suit was brought, and admitted by defendant to be applicable to the other tw: 
policies to which they were not attached and upon which suit was likewise brought, 

vided : “Industrial Policy Accidental Death Benefit. Upon receipt of due proof 
the Insured * * * has sustained * * * bodily injuries, solely through external, 
lent and accidental means, resulting, directly and independently of all other 
causes, in the death of the Insured * * * the Company will pay in addition to any 
her sums due under this Policy and subject to the provisions of this Policy an 
dental Death Benefit equal to the face amount of insurance then payable at 
Accidental Death Benefit will be paid if the death of the Insured is the 
self-destruction, whether sane or insane, nor if death is caused or con- 
d to, directly or indirectly, or wholly or partially, by disease, or by bodily 

tal infirmity.” 

Defendant defended the action on the grounds that the death of the insured 
was the result of hig self-destruction; that, while temporarily deranged, he took 
his own life by gas; that plaintiff never furnished defendant any information or 
proofs of accidental death in accordance with the terms and conditions of the 

licy; and that plaintiff accepted the face amount of the policies in full settle- 
ment of all liability of defendant under said policies. 

|1} We are of the opinion that judgment must be reversed and a new trial 
granted, because the court below failed to fully recognize that the burden of proof 
to show that the death of the insured came within the provisions and conditions 
of the accidental death benefit rider was on the plaintiff. In its opinion the court 

Ic w stated: “Defendant avers that the death of said insured was the result of 
f-destruction and that said insured, while temporarily deranged, took his own 

vy gas. Under such an averment, the burden of proof is placed upon the 
defendant, who, in the instant case, offered no evidence except the certificate of 
death attached to the proofs of death. * * * [The record before us shows that 
Is certificate was offered by plaintiff and not by defendant.] The party alleging 
ide must prove it, because the mere fact of death in an unknown manner 
Creates no legal presumption of suicide. Preponderating evidence is necessary to 
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establish the latter. * * * The Court having found as a fact that insured’s death 
was not the result of suicide and there being no credible evidence presented to 
prove contributory disease, plaintiff's claim against defendant became liquidated 
in the sum of $3613.44.” Although this case was tried before a judge without a 
jury, nevertheless that fact-finding body is governed by the same legal principles 
as are applicable when the case is tried by the court with a jury. Had the trial 
judge charged a jury that they should proceed in the same manner to determine 
the issues as he sets forth in his opinion as the method by which he sustained 
plaintiff's claim, it would have constituted reversible error. 

[2] The defense of death by suicide is an affirmative defense, and in this case 
the burden of such proof would be upon defendant. Watkins v. Prudential Insur- 
ance Co,, 315 Pa. 497, 508, 173 A. 644, 650, 95 A. L. R. 869; Ligouri v. Supreme 
Forest Woodmen Circle, 318 Pa. 424, 426, 178 A. 398. 

[3] Plaintiff nevertheless had the burden to make out a prima facie case not- 
withstanding the nature of the defense. To do this plaintiff had to do more than 
merely produce the policy and prove the death of the insured. She had the burden 
of proving by competent evidence that the insured’s death was caused by external, 
violent, and accidental means, and that it resulted solely from such means, i. e., 
was not “caused, or contributed to, directly or indirectly or wholly or partially, 
by disease, or by bodily or mental infirmity.” Lubowicki v. Metropolitan Life 
Ins. Co., 114 Pa.Super. 596, at page 599, 174 A. 649, at page 650. 

[4] The trial judge should have based his finding for plaintiff on the proofs 
produced by plaintiff, and not on the failure of defendant to sustain its affirmative 
defense of suicide. 

[5] Where, as here, plaintiff alleges that the insured came to his death solely 
through external, violent, and accidental means, and the defense is suicide, “the 
burden to prove all the operative facts by a fair preponderance of the evidence 
rests upon the plaintiff,” and “the necessary proof-element of accidental death is 
not supplied, prima facie, by the so-called ‘presumption against suicide.’” Marlowe 

Travelers’ Ins. Co. of Hartford, Conn., 320 Pa. 385, at page 388, 181 A. 592, at 
page 593. 

Defendant contends that it was a condition precedent to plaintiff's right to 
recover for double indemnity that she first comply with the provisions of the 
policies requiring her to furnish to defendant due proofs that death of the insured 
resulted from external, violent and accidental means. 

[6] Defendant cannot take advantage of the plaintiff's failure to file what it 
may call “due proof,” if such failure was caused by, or was the result of, the action 
of defendant. Upon plaintiff's demand for double indemnity, after having filed 
proofs of death, a waiver of additional proofs may be infe rred if defendant denied 
liability on other grounds than failure to file such proofs. In this case the proofs 
of death which were filed provided that plaintiff “will furnish any further proof 
the Company may demand.” If it appears that defendant did not request additional 
proofs, or “due proof that the insured * * * has sustained * * * bodily injuries, 
solely through external, violent, and accidental means, resulting, directly and inde- 
pendently of all other causes, in the death of the Insured,” after demand by plain- 
tiff for the payment of double indemnity, but denied liability and refused to pay 
the double indemnity, what would be the use of filing such proofs? Such an act 
upon the part of plaintiff would have been a vain thing, the performance of which 
would have been useless. After such a refusal, formal additional proofs would 
not be necessary. Fedas v. Insurance Co. of the State of Pennsylvania, 300 Pa 
555, 151 A. 285; Amrovcik v. Metropolitan Life Ins. Co., 119 Pa.Super. 176, 180 
A. 727. 

Defendant also contends that plaintiff, having accepted defendant’s check on 
March 12, 1935, in payment of the face amount of the policies, which stated that 
it was in full payment of all claims, and having executed under seal a release in 
favor of defendant from all claims and demands under the policies, is estopped 
from recovering in this suit for further benefits under the same policies. 

There were two causes of action under the policies in question; one for 
natural death, and the other for accidental death. Whether the release given upon 
settlement of the death claim relinquishes any rights to recover for accidental 
death, carrying with it double indemnity, depends upon the facts and circumstances 
existing at the time of the execution of the release. “The law is, that the words 





tog 
the 
as 

offe 
assi 
it v 
sho 


Co. 
Ins 
p. § 
alth 


Life] Petaccio v. New York Life Ins. Co. 1581 


used in a release ought never to be extended beyond the consideration; otherwise 
it would make a release to the parties, what they never intended or contemplated.” 
Rapp v. Rapp, 6 Pa. 45, at page 51. See Flaccus v. Wood, Ex’x, 260 Pa. 161, 165, 
103 A. 549, 551. 

[7, 8] It does not appear from the evidence that there was any demand for 
double indemnity made by plaintiff prior to the execution of the release which is 
on check dated March 1i, 1935. On the contrary, it may be reasonably inferred 
from the testimony that she had no knowledge of such a possible claim under the 
policies. She did not have the policies after February 18, 1935, when she delivered 
them to an agent of defendant. Two of the policies did not even have attached 
the riders, although subject to their provisions, when proofs of death were executed 
on February 21, 1935, and settlement made on March 12, 1935. The release had no 
application to a claim for double indemnity if she had no knowledge of its exist- 
ence or of her rights to make such a claim under the policies at the time she exe- 
cuted the release upon receipt of the face amount of such policies. “It is a settled 
rule of construction that an agreement comprehends only those things in respect 
to which it appears the contracting parties proposed to contract, and not others 
they never thought of * * * the release cannot be allowed to embrace anything 
beyond it.” Crum yv. Pennsylvania Railroad Co., 226 Pa. 151, at page 156, 75 A 
183, at page 185. A release ordinarily covers only such matters as may fairly be 
said to have been within the contemplation of the parties when it was given. - See 
53 a Juris § 85, p. 1268; Miskel v. Lehigh Valley Coal Co., 85 Pa. Super. 
357, 261. 

19] Plaintiff was not bound by the proofs of death which she filed, and which 
had attached thereto copy of the death certificate on file in the Bureau of Vital 
Statistics, and which sets forth: “The Cause of Death was as follows: Carbon 
Monoxide Poisoning. Found in Kitchen of his home with gas oven burner turned 
on. Temp. Deranged (suicide).” The death certificate attached to the proofs 
of death was signed by C. H. Hersch, coroner, and was dated March 4, 1935. The 
proofs of death were executed by plaintiff on February 21, 1935. “As to proofs 
of death, it has been held in this State, time and again, that while they are admis- 
sible in evidence against the, plaintiff the latter is not estopped at the trial by any- 
thing stated therein by physicians or others. Such statements are open to ‘expla- 
nation or even to contradiction by the plaintiff. [Cases cited.] * * * The copy 
of the death certificate on file in the Bureau of Vital Statistics is at best no more 
conclusive on the plaintiff than the proofs of death.” Borgon v. John Hancock 
M. Life Ins. Co., 99 Pa.Super. 377, at pages 381, 382. 

10] At the trial plaintiff herself offered in evidence the proofs of death, 
together with the death certificate attached thereto, for the purpose of establishing 
the date of insured’s death, and to prove that his death, or the cause of his death, 
as asserted therein, was from monoxide poisoning. Defendant objected to the 
offer of the certificate and the proof of death unless offered in its entirety (eighth 
assignment of error). The court below accepted plaintiff’s offer, and stated that 
it would ignore that part referring to suicide. We think the defendant’s objection 
should have been sustained. See Rush et al. v. Good, 14 Serg. & R. 226; Shaller 
et al. vy. Brand, 6 Bin. 435, 6 Am. Sg 482; Branford Trust Co. v. Prudential Ins. 
Co. of America, 102 Conn. 481, re A. 379, 42 A.L.R. 1450; Mutual Benefit Life 
Ins. Co. v. Newton, 22 Wall(89 U.S 4 32, 22 L.Ed. 793; 22 Corpus Juris § 1217, 
p. 972; 10 R.C.L. § 288, p. 1088. The whole statement must be taken together, 
although, “if evidence at all, it is evidence only for what it is worth * * * and con- 
cludes nobody.” Borgon y. John Hancock M. Life Ins. Co., supra, 99 Pa.Super. 
377, at page 384. Plaintiff will have an opportunity, on the retrial of this case, to 
establish her claim by such proof and in such manner as our decisions require; and 
the sufficiency of her evidence will then be determined. 

Judgment is reversed, with a venire. 


PETACCIO v. NEW YORK LIFE INS. CO. 
Superior Court of Pennsylvania. Jan. 29, 1937. 
189 Atlantic Reporter 697. 


] APPLICATION. 
Where application for life insurance policy for $5,000 provided that additions 
» Or amendments made by the company were ratified by receipt of the policy, and 
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the company issued an additional policy for $10,000 making the necessary additions 
to the application and attached copy of application to each policy and both policies 
were accepted by applicant, application was part of second policy under statute 
requiring copy of application to be attached (40 P. S. § 441). 

(For other cases, see Insurance, Dec. Dig. 151[2].) 
2. INCONTESTABILITY. 

Incontestabilty clause of life insurance policy did not bar insurer from showing 
that person who signed application and submitted to medical examination was not 
the person in whose name the application was made and the policy issues. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

3. IMPERSONATION. 

Where insurer was induced to issue life insurance policies by false personation 
of ostensible applicant by another, it did not ratify the contract by accepting pre- 
miums, reinstating the policies after a lapse, and making loans thereon, without 
knowledge of the fraud. 

(For other cases, see Insurance, Dec. Dig. § 377[1].) 

6. IMPERSONATION. 

In action on life insurance policies defended on ground that person who signed 
application and submitted to medical examination was not the person in whose 
name the application was signed and the policy issued, as questions of fraud and 
imposition were involved, the court properly permitted a wide latitude in the intro- 
duction of testimony. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

Appeal No. 89, October term, 1936, from judgment of Court of Common Pleas 
No. 2, Philadelphia County, No. 2,929, March term, 1934; Thomas D. Finletter, 
President Judge. 

Assumpsit on insurance policies by John Petaccio against the New York Life 
Insurance Company in which plaintiff's name was amended to read Dominick 
Petaccio. From a judgment for plaintiff for $1,995.72 for which defendant admitted 
liability, plaintiff appeals. 

Affirmed. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

Herman P. Abramson, Frank J. Marola, Jr., Adrian Bonelly, and Louis Sherr, 
all of Philadelphia, for appellant. 

J. S. Conwell and Pepper, Bodin, Stokes & Schoch, all of Philadelphia, and 
Louis H. Cooke, of New York City, for appellee. 

CUNNINGHAM, Judge. 

By stipulation of counsel the name of the plaintiff in this action of assumpsit 
was amended, before trial, to read “Dominick Petaccio.” It was brought to recover 
$15,148.17 as the proceeds of two contracts of life insurance which plaintiff alleged 
the defendant company had issued in 1928 to his father, John Petaccio, and in 
which plaintiff was named as the beneficiary. 

The issuing of the policies described in the statement of claim (full copies 
of which were attached), the death of John Petaccio on July 14, 1933, and his 
relationship to plaintiff, were admitted by the defendant, but it contested any 
liability under the policies in excess of the amount of premiums it had received 
—$1,995.72—upon the ground that in issuing them it had not contracted with John 
Petaccio, but, through the fraud and deception of plaintiff, had been induced to con- 
tract with and insure the life of a middle-aged man who was not plaintiff's father 
and whose real identity was, even at the date of the trial, unknown to defendant. 

In substance, the defense was that the man whose death was proven was not 
the person who signed the application for the insurance and presented himself 
to, and was examined and passed by, defendant’s medical examiner; that the agents 
and representatives of defendant had been deceived into believing the applicant for 
the insurance was plaintiff’s father, John Petaccio; but that in truth and in fact 
he was some other person procured to assist plaintiff in the deception practiced 
upon defendant. 

The trial before Finletter, P. J., resulted in a verdict in favor of plaintiff for 
the amount of the premiums, the return of which had been tendered by defendant. 
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Plaintiff moved for judgment in his favor for the face of the policies, notwithstand- 
ing the verdict, or for a new trial; a new trial was refused and the motion for 
judgment n. o. denied. This appeal by the plaintiff followed. 

The first safle was issued in the sum of $5,000 on October 2, 1928, and had 
attached thereto a photostatic copy of an application, dated October Ist and bearing 
the signature, “John Petaccio,” placed there in the presence of John A. Lavin, one 
of defendant’s agents who signed as a witness. Upon the same sheet, and con- 
stituting part II of the application, appeared the questions of and answers to defend- 
ant’s medical examiner with respect to the condition of the alleged applicant’s 
health, ete., which part II also bore the signature, “John Petaccio,” witnessed by 
Dr. Charles E. Cramp, defendant’s medical examiner. By the terms of the policy 
the defendant agreed “to pay to Dominick Petaccio, son of the insured, * * * five 
thousand dollars upon receipt of due proof of the death of John Pettacio, the 
insured.” One of the provisions read: “The policy and the application therefor, 
copy of which is attached hereto, constitute the entire contract.” Another provision 
was, “This policy shall be incontestable after two years from its date of issue 
except for non-payment of premiums, * * * ” 


The second policy was issued under date of October 11, 1928, in the sum of 
$10,000, and had attached thereto a separate photostatic copy of the application 
and answers to the medical examiner. The terms and provisions of the second 
policy were identical with those of the first, with the exception of dates and 
amounts and an amendment with relation to the manner of the payment of pre- 
miums. 

The evidence indicates that the contracts of insurance sued upon had their 
inception under these circumstances. Dominick Petaccio, the beneficiary and appel- 
lant herein, was engaged in the florist business at No. 2964 Richmond street, Phila- 
delphia, where he lived with his family. His father, Giovani (John) Pet taccio, 
cman a small grocery store and lived at No. 2716 East Somerset street. 
George Clark, an insurance broker, testified that in the fall of 1928 he endeavored 
to sell Dominick Petaccio automobile insurance and was informed by him that 
Dominick’s father “was interested in life insurance.” Upon receipt of this informa- 
tion, Clark told Dominick he would bring around a friend who was a life insurance 
agent. Clark then saw John A. Lavin, a salesman for the defendant company to 
whom he was accustomed to refer life insurance prospects, and arranged to take 
him to Dominick’s shop on Richmond street. Lavin testified he went with Clark 
to the florist shop where they were introduced by Dominick to a man represented 
to he Dominick’s father. The negotiations resulted in the preparation of an 
application to the New York Life Insurance Company for a $5,000 policy upon 
the life of the alleged father of Dominick, whose name was stated to them to be 
John Petaccio. In the application Dominick was named as beneficiary, the address 
of the proposed insured was given as No, 2964 Richmond street, his occupation 
as florist, his place and date of birth Chieta, Italy, on November 4, 1882. When 
the application had been filled out, the man to whom they had been introduced 
affixed the signature, “John Petaccio,” thereto and Lavin signed as a witness. 
When Lavin turned the application into the office of the defendant in Philadelphia, 
he suggested the preparation of an additional policy for $10,000. Clark testified 
he filled in the answers on part I of the application and corroborated Lavin with 
respect to the circumstances under which that portion of the paper was signed. 

Dr. Charles E. Cramp, defendant’s medical examiner, testified that, following 
the receipt by defendant of part I of the application, he examined a man giving 
the name of John Petaccio, at the Richmond street florist shop; filled out part II 
of the application, which was signed in his presence by the person examined with 
the signature, “John Petaccio”; and that he signed that part of the paper as a 
witness and as medical examiner. The witness did not recall who introduced 
him to the person examined, saying, “All I knew [was] that I was told it was 
John Petaccio and he answered to that name.” This witness testified that the 
person he exmined was, as stated in the records made by the witness at that time, 
a clean-shaven man having a “ruddy complexion with light brown hair, brown eyes, 
** * five feet four and a half inches” in height and weighing approximately 168 
pounds. 
_ The policies, when executed by defendant, were given to Lavin who, in explana- 
tion of the fact that two contracts were prepared, said: “Well, we simply went up 
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there to sell insurance and we hadn’t any thought of any amount at all, and we just 
sort of took a judgment on it, thought we might possibly place $15,000 there.” 
The witness then testified he, in company with Clark, delivered both policies at 
the Richmond street address to the person who signed the application. He stated 
he received the first premiums but did not recall whether they were paid by 
Dominick or the person represented to be his father. 


During the period intervening between the issuing of the policies and the death 
of Giovani Petaccio the policies were once permitted to lapse by reason of non- 
payment of premiums but were duly reinstated by defendant; at another time a 
comparatively small loan was made on each policy. In support of its contention 
that the person who signed the application was not Giovani Petaccio, the father 
of the beneficiary, the defendant introduced, inter alia, the testimony of Albert D. 
Osborn, a handwriting expert. At the time he was called to the stand there had 
been received in evidence eight genuine signatures of the appellant’s father. They 
had been signed upon an application for membership in the Philadelphia & Reading 
Relief Association, several notes given to a bank, and applications for policies of 
insurance in other companies; each read “Giovani Petaccio” and in none of them 
was the name “John” used. These signatures, referred to in the testimony as the 
“genuine signatures,’ were made during the period between June, 1927, and March, 
1932. In addition to the two signatures, “John Petaccio,” to which we have already 
referred as appearing upon the application and the medical examination, there 
were placed in evidence eight other signatures, reading “John Petaccio” and made 
in connection with the reinstatement of the policies and the granting of the loans 
above mentioned; these signatures became the “disputed signatures” in this case. 

The witness testified that in his judgment “none of the signatures presented 
to the New York Life are the signatures of Giovani Petaccio.” With the genuine 
signatures of appellant’s father before him, together with the signatures reading 
“John Petaccio” and affixed to the application and other papers presented to 
the defendant, the witness said: “I have carefully examined these signatures Giovani 
Petaccio appearing on the Reading Railroad papers, the two Rzepski notes, the 
application to the Eureka Maryland Insurance Company, the applications to the 
Prudential Company and four applications to the Metropolitan. Comparing these 
signatures with the name John Petaccio appearing on the New York Life papers, 
in my judgment there is such a difference that I do not believe the same man wrote 
both sets of names.” In brief, the testimony of the witness was that the genuine 
signatures of appellant’s father were so poorly written, as compared with the 
signatures, “John Petaccio,” upon the application and other papers in evidence 
which were well written, that in his opinion the appellant’s father could not 
have written the signatures appearing upon the application upon which the policies 
were issued. 

In addition to this opinion evidence, the defendant intrcduced testimony tending 
to show that the person examined by defendant’s medical examiner was not appel- 
lant’s father. As stated, Dr. Cramp testified the man he examined had a ruddy 
complexion, with light brown hair and brown eyes and did not wear a mustache. 
There was evidence that in 1930 another application signed “John Petaccio” was 
made to defendant for an additional $10,000 policy, but was declined, George 
Zimmerman, an employee of the defendant, testified he made an investigation in 
connection with this application, in the course of which he went to the florist shop 
on Richmond street and inquired for John Petaccio and was told by Dominick 
Petaccio that his father was in New Jersey. The witness stated that after some 
inquiries in the neighborhood he went to the address at No. 2716 Somerset street, 
entered the grocery store, and inquired of an elderly woman in charge for John 
Petaccio; that a man who said he was John Petaccio presented himself and that 
this man was approximately five feet six inches in height and weighed about 155 
pounds, had_a dark complexion, black hair mixed with gray, and a heavy dark 
mustache. The witness said he attempted to talk with him about the application, 
but was told in broken English by the man to whom he was talking that he knew 
nothing about it, and that Mrs. Petaccio, who was present, said to the witness, 
“You don’t need to pay any attention to what he says because this insurance is 
being taken out and Dominick will pay for it.” 

Theodore D. Stinner, a representative of the Knights Life Insurance Company, 
testified his company issued a policy upon the life of Giovani Petaccio and that 
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upon notice of the death of the insured he went to his residence on East Somerset 
street to have proofs of death prepared; that he there viewed Giovani Petaccio’s 
body and recalled he “had dark hair, very gray at the temples,” but could not 
remember definitely whether he had a mustache. 

In rebuttal, the plaintiff called Leo F. Rzepski, the teller in the bank at which 
Giovani Petaccio transacted some business. This witness identified the signatures 
of Giovani Petaccio to several notes and stated he sometimes signed his first name 
as John and at other times as Giovani, but added that he occasionally “wished to 
sign with a cross and we would have to force him to write.” The witness expressed 
the opinion that the disputed signatures “could be a signature of his as John 
Petaccio.” Dominick Petaccio, in endeavoring to support his claim, testified his 
father signed many times with a cross but could write equally well with either 
hand, and when writing with his left hand did not “slant the letters differently 
from the way he did with the right hand.” 

There was also testimony that during the five-year period involved in this case 
life insurance policies, aggregating about $45,000, in which Giovani Petaccio was 
named as the insured, were issued by a number of insurance companies, some of 
them requiring a medical examination. We have not attempted to review all the 
testimony, but have called attention to its outstanding features. 

The learned trial judge, after stating to the jury that in contracts of insurance 
the person who applies for insurance on his life is the person with whom the 
insurance company contracts and is the person who has a right to name the bene- 
ficiary, submitted two questions of fact to the jury: (1) Whether appellant’s 
father contracted for this insurance, and whether there was any deception about 
the formation of the contract, and (2) whether the defendant’s doctor examined 
appellant’s father or some other person fraudulently substituted for the purpose 
of undergoing the medical examination. 

After directing the attention of the jury to the signatures admitted in evidence 
and referred to by the expert in his testimony, the trial judge continued: “Look 
at these papers, look at these pictures of these signatures. They are extremely 
important testimony, and then make up your minds about it. I will not point out 
to you the differences. That has been done by a qualified expert, and your own 
eyes can pick out the similarities and the differences and your own judgments can 
draw the proper conclusions from those similarities and those differences. In 
addition to the signatures themselves, a handwriting expert has been called, and 
the law permits the use of the skill of other people in numerous branches of science, 
medicine, engineering, real estate, and so on. You can not be a expert in every 
branch of knowledge, and therefore the law permits experts to give their opinion, 
and therefore the law permits the opinion of an expert in handwriting to be taken 
in a case like this. Of course, the opinion of a man who has given his life time 
to the study of a subject, while it is only opinion testimony and standing alone 
would amount to nothing, with the other facts of the case may be extremely val- 
uable, and that expert witness in this case gave as his opinion that the man who 
wrote the signature in the form Giovani here did not write the signature to the 
paper that makes this policy a binding contract. You will consider that with the 
other testimony in the case.” . 


_ No exception was taken to the general charge. The assignments, seventeen 
in number, relate to the refusal of a number of appellant’s points for charge, the 
overruling of appellant’s objection to the admission of certain testimony, the refusal 
of a new trial, aind of appellant’s motion for judgment upon the whole record 
tor the face of the policies, and the entry of judgment upon the verdict. 

_ [1] The eighteenth point submitted by appellant read: “Your verdict must be 
for the plaintiff as to the $10,000 policy even though you believe it and even though 
you believe John Petaccio did not sign the application attached to the said policy 
of $10,000 if you find that the defendant company did not request an application 
and the medical examination for that policy of $10,000.” The refusal of this point 
2 eg of the twelfth assignment and raises the first question discussed in 
the Driets. 

_It is important that the facts relating to the matter be clearly understood. 
It is true that but one application blank was filled up and signed. Attached to the 
statement of claim as Exhibit A was a photostatic copy of the $5,000 policy, dated 
October 2, 1928, and numbered 10,390,301, together with a photostatic copy of the 
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application, dated October Ist, and consisting of two parts—part I being the formal 
application for insurance to the amount of $5,000 and part II containing the 
answers to the medical examiner. Each part bore the signature, “John Petaccio,” 
and the numbers 10,390,301 and 10,390,302. Paragraph No. 9 of part I was headed 
“Additions or Amendments (For Home Office use only).” By subdivision 3 of 
this paragraph it was “mutually agreed,” inter alia, “that by receiving and accepting 
said policy, any additions or amendments hereto which the company may make and 
refer to in Question 9 above entitled ‘Additions or Amendments’ are hereby rati- 
fied.” 

The “addition or amendment” made by the company, pursuant to this agree- 
ment, under paragraph 9 was: “(2) $10,000 Additional, written on the Ordinary 
Life plan. (20) Written with premiums payable semi-annually.” 

Also attached to the statement of claim as Exhibit B was a photostatic copy 
of the $10,000 policy, dated October 11, 1928, and numbered 10,390,302. Forming 
a part of this exhibit was a photostatic copy of the above-described application, 
dated October Ist and bearing the numbers 10,390,301 and 10,390,302. 

Appellant’s point seems to be predicated upon the proposition that in so far 
as the $10,000 policy is concerned the application was improperly received in evi- 
dence, and that the jury should have been instructed that cheir verdict must be 
for appellant as to the face of that policy. His counsel cite and rely upon section 
318 of the Act of May 17, 1921, P.L. 682, 40 P.S. § 441, and the case of Fidelity 
T. & T. Co. et al. v. Metropolitan Life Ins, Co., 305 Pa. 296, 157 A. 614. 

The provisions of the act to which they direct attention are, in substance, that 
no application shall be received in evidence or be considered a part of the contract 
unless a correct copy of such application has been attached to the policy. They 
argue that because the defendant did not attach a separate and additional applica- 
tion, date subsequent to October Ist and specifically applying for the $10,000 policy, 
it could not defend as to that policy upon the ground that it did not contract with 
Giovani Petaccio for it 

The facts in the case of Fidelity T. & T. Co. v. Metropolitan Life Ins. Co., 
supra, were materially different from those here present. In that case the insured 
made a written application for a policy of $5,000, payable to his wife as beneficiary, 
and the agent of the defendant company, without any further authority, directed 
the company to issue an additional policy for $10,000, payable to the insured’s wife 
and daughter. Subsequently, the agent procured the insured’s oral consent to accept 
the $10,000 policy, which was the one involved in the litigation. Although the 
defendant company prepared and instructed its agent to have the insured execute 
certain “amendment forms,” authorizing the $10,000 policy to be issued in reliance 
upon the written application for the $5,000 policy, they never were exhibited to 
or signed by the insured. The defense in that case was that the insured had made 
false statements in the application for the $5,000 policy. It was held that the 
written application for the $5,000 policy, containing the alleged false statements, 
formed no part of the policy upon which suit was brought. 

Here, the amendment to the effect that the application dated October 1, 1928, 
should also he considered as an application for an additional $10,000 policy was, 
in the manner above stated, indorsed upon the original application and ratified by 
the applicant. 


The case at bar is ruled, we think, by Stein v. New York Life Ins. Co., 311 Pa. 
210, 166 A. 763, 764. There, the insured made application, in writing, for a policy 
of $4,000, and it was alleged that certain representations therein contained were 
false. The policy was tendered to her but she refused to accept it. Subsequently 
she agreed to take a policy for $2,000, which was delivered to her and the pre- 
miums thereon paid until her death. To this policy was attached a copy of the 
application she had signed for the $4,000 policy. It had been changed by the 
company by adding to it, under the heading “Additions or Amendments (For Home 
Office use only),” the words “Sum insured $2,000. Insurance takes effect as ot 
the 15th day of January, 1930, instead of as requested in the application.” Appar- 
ently the form of the application used in the case cited was identical with the form 
here use and it was held that by accepting the policy and paying the premiums the 
insured ratified the amendment, with the effect that the company was entitled to 
show, if it could, that the representations made in the application, as amended, 
were false. 
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Under the authority of the Stein Case, the defendant was entitled to have 
the present application considered by the court and jury as the foundation and a 
constituent part of each contract. The point was properly refused. 

|2| The refusal of appellant’s sixteenth point is complained of in his tenth 
assignment. It read: “The insurance company has admitted that it issued the 
two policies of insurance and that two years elapsed from the date of their issue. 
The insurance company is therefore barred from contesting the policies on its 
ground that John Petaccio did not sign the application.” 

This point was properly refused under the decision of our Supreme Court in 
Ludwinska v. John Hancock Mut. Life Ins. Co., 317 Pa. 577, 178 A. 28, 98 A.L.R. 
705, and cases there cited. That case involved a mother and two daughters, 
Bertha and Victoria. Bertha signed the name of her imbecile sister, Victoria, 
to an application for life insurance and was examined and passed by the defendant’s 
medical examiner. Victoria was named as the insured, and the mother as the bene- 
ficiary, in the policy which contained a two-year incontestability clause. Upon 
he death of Victoria more than two years after the policy had issued, suit was 
brought by the mother upon the policy as a contract made with Victoria. It was 
held there had never been any contract between the company and Victoria upon 
which the incontestability clause could operate. 

There was no suggestion in the case at bar that Giovani Petaccio had author- 
ized any person to sign the application for him; the contention of the appellant 
was that his father signed it himself. 

|3] By the fifth and sixth assignments it is charged the trial judge erred in 
refusing appellant’s tenth and twelfth points. In them he was asked to say: “Tes- 
timony that the insurance company entered into a loan agreement, gave a loan 
on the policies, made a loan endorsement on the policies, paid dividends on the 
policies, reinstated the policy after lapsing and had the policies in its possession 
after [they] had been delivered to John Petaccio is evidence of waiver by the 
insurance company of its defense * * * and is evidence to support a binding con- 
tract between the parties.” 

The argument for appellant upon this point is that even if it be assumed that 
Giovani Petaccio did not sign the application the defendant by accepting premiums, 
reinstating the policies, and making loans thereon waived the irregularity and 
ratified the contracts. In dealing with this subject, the trial judge instructed the 
jury that irregularities may, as a matter of law, be waived and invalid contracts 
ratified, but said “there are no facts” supporting appellant’s contention to that 
effect in this case. Our examination of the record convinces us of the accuracy 
of this statement. Clearly, there could be no ratification unless the defendant 
knew or should have known prior to Giovani Petaccio’s death that he had neither 
signed the application nor been examined by defendant’s medical examiner. 

\lthough the handwriting expert could not say that all of the signatures read- 
ing “John Petaccio” which were presented to defendant in connection with the 
reinstatement of the contracts and the granting of the loans were written by 
the same hand, an inspection of the exhibits demonstrates that there was no such 
dissimilarity between any of them as should have put defendant upon notice or 
inquiry. We agree with the following excerpt from that portion of the general 
charge in which the trial judge was dealing with appellant’s contention for ratifica- 
tion: 

“There is no such law as that. You can not ratify a fraud like that, especially 
where you do not know where you are in the case of the fraud committed against 
you. It would be ridiculous to say a man could be trapped into a fraudulent con- 
tract and then, assuming it to be genuine, would deal with it in a normal way, 
and then he told he has ratified the original fraud. A person can not be accused 
of ratifving a no-existent or fraudulent contract unless it is shown that he knew 
of the fraud and went into the contract with his eyes open, knowing that he had 
been cheated as far as the original contract was concerned.” 

\nother complaint by appellant is that there was insufficient evidence to sustain 
a finding that the application was not signed by his father. His counsel argue in 
their brief “that the opinion of the handwriting expert standing alone would not 
support a verdict that the insured did not sign the application.” We have already 
quoted the portion of the charge in which the trial judge instructed the jury with 
relation to the manner in which they should deal with the signature exhibits, and 
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in which he expressly stated that the testimony of the expert “standing alone would 
amount to nothing,” but, when considered in connection with the other facts of 
the case, might be valuable. 

[4, 5] One of appellant’s points read: “Very little, if any, reliance ought to 
be placed on the testimony of the insurance company’s handwriting expert.” The 
court answered the point by saying the subject had been covered in the general 
charge. The excerpt, to which we have referred, shows that the jury was fully 
and correctly instructed as to the manner in which it should consider the expert's 
testimony. This contention on behalf of appellant ignores other testimony, which, 
if believed, would support a finding that the man who signed the application and 
was examined by Dr. Cramp and who was represented by appellant to be his father, 
was a smooth-shaven, fair-haired man with a ruddy complexion, whereas appellant’s 
father had, on the contrary, a dark complexion, dark hair mixed with gray, and 
a heavy dark mustache. 

[6] We have examined all the assignments relating to the admission of evi- 
dence and are satisfied no substantial trial error was committed. As the trial 
involved the investigation of charges of fraud, deception, imposition, and substitu- 
tion in procuring the contracts and attempting to collect their fruits by proving 
the death of a person whose life had not been insured, the trial judge was entirely 
justified in permitting a wide latitude upon both sides in the introduction of tes- 
timony. This case turned upon questions of fact. The jury was fully, clearly, 
and accurately instructed with reference to the application of the law to the facts 
as they might find them. We are satisfied, upon an examination of the entire 
record, there was sufficient competent and convincing evidence to support the 
verdict. Appellant’s motions for judgment in his favor for the amount of the 
policies, or a new trial, were therefore properly denied. 

Judgment affirmed. 


WALLACE v. PATRIOTIC ORDER SONS OF AMERICA, WASHINGTON 
CAMP NO. 50. 
Superior Court of Pennsylvania. Jan. 29, 1937. 
189 Atlantic Reporter 712. 
1, REDUCTION OF BENEFITS. 

Reduction of sick and death benefits by local lodge of mutual benefit association 
held invalid as against beneficiary because of violation of local and state by-laws 
requiring notice of amendments to all members, despite consent of state executive 
committee which was obtained pursuant to state by-law granting local lodges gen- 
eral authority to change their benefits with such consent. 


(For other cases, see Insurance, Dec. Dig. § 719[4].) 


Appeal from No. 35, October term, 1936, from judgment of Municipal Court, 
Philadelphia County, No. 333, November term, 1934, William Gray Knowles, Judge. 

Assumpsit for death benefits on a benefit certificate by Mary Wallace, individ- 
ually, and Mary Wallace, administratrix of the estate of C. Ross Wallace, deceased, 
against Patriotic Order Sons of America, Washington Camp No. 50. Judgment 
after trial before a judge without a jury for $165.68. From order denying defend- 
ant’s motion for judgment non obstante veredicto, defendant appeals. 

Modified and affirmed. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
and James, JJ. 

J. Webster Jones, of Philadelphia, for appellant. 

Bryan A. Hermes, of Philadelphia, for appellee. 

ParKER, Judge. 

Plaintiff has a judgment after trial before a judge without a jury in the munict- 
pal court, and defendant, having appealed, complains of the refusal of its motion 
for judgment n. o. v. The question raised as presented to us by the assignments ot 
error and arguments is definite and limited. The plaintiff seeks to recover from 
the defendant sick and death benefits, and her right to recover turns upon the 
validity of an alleged change in the by-laws of the defendant. If the change was 
valid, she is not entitled to recover anything. 

[1] By the terms of the by-laws as they were prior to April 27, 1933, a member 
in good standing, in case of disability which incapacitated him from following his 
usual or some other occupation, was entitled to receive $5 per week for the first 
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thirteen weeks, $3 per week for the next ensuing thirteen weeks, and $2 per week 
for the next thirteen weeks, and in case of his death his widow was entitled to 
receive $250. The lodge undertook by resolution to reduce these benefits and adopt 
a new and temporary schedule of payments for disability and death. The defend- 
ant has paid the plaintiff the amount that would be due under the reyised schedules 
and plaintiff has sued for the difference. There being no disputed question of 
fact, the plaintiff is entitled to recover if the change was not valid, otherwise she 
is not. 

Fhe defendant, Patriotic Sons Order of America, Washington Camp No. 50, 
a subordinate lodge of the Pennsylvania State Camp, Patriotic Sons of America, 
had adopted by-laws providing for the benefit as claimed by plaintiff and prescrib- 
ing how those by-laws might be amended. The provision governing amendments 
was as follows: “Section 1. Amendments or alterations to these local laws shall be 
submitted in writing, signed by no less than three members at least two weeks 
previous to their being acted upon and the recording secretary shall send notice 
to all members one week previous to final action. All laws and amendments pre- 
viously adopted which conflict with any of these laws herein contained shall be 
and hereby are repealed.” When the attempt was made to reduce the benefits, it 
is conceded, no amendment was submitted in writing signed by any member or 
members at any time prior to the adoption of the resolutions and no notice was 
given to the members of the proposed change prior to final action. 

If these by-laws govern the situation, such an important change could not be 
made by a resolution without previous notice to the members as provided by the 
by-laws. Luks v. Blatt, 65 Pa.Super. 564. The resolution undertook to effect an 
important change in the by-laws which could only be made in the manner therein 
prescribed. 7 C.J. 1072. 

But the defendant contends that the changes were made by authority of the 
state camp to which the defendant was subordinate and in accord with the by-laws 
of the parent association. C. Ross Wallace, plaintiff's decedent, became ill on 
September 1, 1933, and was incapacitated until the date of his death March 4, 1934. 
The attempted change in the by-laws as to disability benefits was made in April, 
1933, and that as to death benefits in September of the same year. Substantially the 
same procedure was followed in each case, and the facts will be stated with refer- 
ence to the first action. At a meeting of Camp No. 50, held on April 20, 1933, 
the minutes show that a statement was made at the meeting that the trustees of the 
lodge were of the opinion the sick benefits should be temporarily reduced in 
amounts which were the same as they subsequently attempted to adopt, and that on 
motion the recommendation of the trustees “was accepted by the camp and the 
secretary was instructed to apply for special dispensation for the state camp and 
to also request authority to dispose of the payment of sick benefits for the first 
week of illness.” In reply to an inquiry to the state camp, the following was 
received: “Headquarters Pennsylvania State Camp, P. O. S. of A. 1317-19 North 
Broad Street Philadelphia, Pa., April 27, 1933 To the President, Officers and Mem- 
bers of Washington Camp No. 50 Pa., P. O. S. of A. Brethren: In accordance with 
your request and upon the recommendation of Brother Martin F. Lare District 
President of your district, permission is hereby granted to your Camp to dispense 
with your laws relative to sick benefits and reduce your sick benefits for a period 
of six months as follows: From $5.00 per week for 13 weeks to $2.50 From $3.00 
per week for 2nd 13 weeks to $1.50 From $2.00 per week for 3rd 13 weeks to $1.00 
No benefits to be paid for first week of illness Harry J. Farr State President 
Attest: (Seal) C. B. Helms State Secretary.” In the minutes of a meeting of 
Camp No. 50 held on April 27, 1933, the following appears: “Communication from 
State President read, granting permission to dispense with our laws relative to sick 
benefits and reduce the sick benefits for a period of six months, as follows: From 
$5.00 to $2.50 per week for 13 weeks From $3.00 to $1.50 per week for 13 weeks 
From $2.00 to $1.00 per week for 13 weeks, and no benefits to be paid for first 
week of illness. On motion of Bros. Martin Lare and George Lare same was 
ordered received and concurred in.” 

The portion of the record printed by the appellant dealing with the by-laws of 
the state camp is apparently far from complete and there is a consequent confusion 
as to those by-laws. While Plaintiff’s Exhibit 4 is said to be a copy of the last 
by-laws and Plaintiff's Exhibit 3 a previous set of by-laws, we are compelled to 
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look at Exhibit 3 to find some of the provisions on which the defendant prim arily 
depends. To avoid delay we will give the defendant the benefit of the inference 
and assume that the statement in the appellant’s argument to the effect that the 
Same provision appeared in both sets of state camp by-laws is correct. 

The state. camp by-laws (article VIII, § 1) provide that: “Each camp of the 
order shall have the power to adopt local laws not inconsistent with existing 
national laws or State camp laws” subject to the approval of the higher officers 
and (§ 2) that any addition or amendments to the local laws of a subordinate 
camp shall be read at two successive meetings before final action. “The members 
shall be furnished with a copy of the proposed additions or amendments with notice 
thereof sent to each member, setting forth the time when action on same will be 
taken. A two thirds majority vote of the member(s) present will be necessary to 
adopt such additions or enna, 

We assume that the by-laws of the state camp also contained the following 
section: “Any camp may by a vote of three fourths of the members present, and 
the approval of the state executive committee, (set aside or alter the beneficial 
law.)” 

Disability and death benefits were provided and paid by the local camp, and it 
must be inferred that such provisions were within the powers of such camp and 
that the by-laws as they existed prior to April 27, 1933, were adopted with the 
approval of the state camp. As we have seen, the proposed change was not 
accomplished in the manner provided by the by-laws of the local camp, nor was it 
in accord with the by-laws of the state camp for it is admitted that notice in 
writing setting forth when action would be taken on the proposed change was 
not sent to each member. The laws of the state camp dealing with the laws of 
the local camp specifically required that such notice should be given. 

Appellant also relies on the provisions of the state camp laws which provided 
that a local camp might with the approval of the state executive committee, set 
aside or alter the bea ficial law and that such consent was given. The weakness 
in that position is that all the state camp laws authorized, and all that the consent 
actually given accomplished, was to grant authority to the local camp to amend 
or alter its by-laws with relation to benefits. The action by the state committe: 
did not make the change, for the parent lodge, acting through its committee, 
merely gave permission to the local camp to make a definite change. This change, 
an attempt to amend or alter the by-laws, was not accomplished, for the local 
camp did not act in the manner prescribed by either the local or the state camp 
laws. The matter was one which affected directly the local camp, for it paid the 
benefits and the parent camp only exercised a supervisory or regulatory control 
of the local aalion. . 

The attempted change without compliance with the by-laws being invalid, th 
parties were governed by the laws in force when plaintiff's rights arose and the 
defendant is liable for the amount claimed by plaintiff in both capacities. 

|2] However, the plaintiff in her capacity as administratrix is entitled to judg- 
ment for the amount due for the disability of her decedent, and in her individual 
capacity as widow she is entitled to judgment for the death benefits, while one 
judgment was entered for the plaintiff. The parties by stipulation filed in this 
court have waived any objection as to the joinder in one action of Mary Wallace 
individually and as administratrix, to the end that proper judgments may be 
entered and delay avoided. In accordance with the views expressed in this opin- 
ion, it is directed that the judgment entered be stricken off and that judgments 
he entered for the plaintiff individually for the amount of the death benefits and 
for her as administratrix for the amount of the disability benefits. 

ludgment affirmed as modified 

Judge Rhodes did not sit on this case or take any part in the deliberations of 
the court. 


TAYLOR v. HOME LIFE INS. CO. OF AMERICA. 
Superior Court of Pennsylvania. Jan. 29, 1937. 
189 Atlantic Reporter 722. 
1. WAIVER. 


Insurer must have notice or knowledge of matters vitiating policy, if its acts, 
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statements, or conduct are relied on to constitute waiver of such matters or 
estop it from asserting them as defense to action on policy. 

(For other cases, see Insurance, Dec. Dig. § 377[1].) 

2, WAIVER. 

Where industrial life policy containing provision that it should be void unless 
number of prior policy issued by insurer and in force was indorsed by insurer 
on policy did not contain indorsement of two preceding policies and agent who 
procured application for last policy signed by insured was same agent that 
collected premium from insured’s wife and previous policies were issued as 
result of applications obtained by unrelated agent who collected premiums from 
insured’s mother residing apart from insured’s wife, policy which did not contain 
indorsement of previous policies held void, insurer’s liability being limited to 
return of premiums, 

(For other cases, see Insurance, Dec. Dig. § 377|2].) 

3. OTHER INSURANCE. 

Where issue existed as to whether insurer had waived provision rendering 
industrial life policy void because of absence of indorsement of prior policies, 
evidence held insufficient to authorize submission of question whether insurer’s 
superintendent had knowledge or should have had knowledge of preceding 
policies. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Appeal No. 289, October term, 1936, from judgment of Court of Common 
Pleas, Delaware County, No. 27, March term, 1935; Albert Dutton MacDade, 
Judge. 

Action in assumpsit by Doris Taylor, administratrix of the estate of John 
W. Taylor, deceased, against the Home Life Insurance Company of America, a 
Delaware corporation, on an industrial life policy. Judgment for plaintiff, and 
defendant appeals. 

Judgment reversed. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

E. Leroy Van Roden, of Media, and Arthur S. Arnold, of Philadelphia, for 
appellant. 

John J. Stetser, of Chester, for appellee. 

STADTFELD, Judge. 


The plaintiff (administratrix of the estate of John W. Taylor, deceased) 

claimed on an industrial policy of life insurance issued to John W. Taylor, 
November 20, 1933, payable to his estate. 
_ The policy contained the provision that if any policy on the life of the 
insured had been previously issued by the company and was in force at the 
date of the policy sued upon, the policy sued upon should be void unless the 
number of the prior policy was indorsed by the defendant company in the space 
jor the indorsement on the fourth page of the policy sued upon. 

The said John W. Taylor had previously applied for and obtained March 7, 
1932, two other industrial policies. The fact of the preceding policies was not 
indorsed upon the back of the policy in suit. The premiums on the policy in 
suit were collected from the wife of the assured, by a collecting agent of the 
surance company, Gallagher, who likewise obtained the application for the 
policy. Mr. Gallagher did not inquire of the assured whether he was already 
insured with defendant company, nor was the question asked at the time of the 
delivery of the policy by the superintendent of defendant company’s office. 
The premiums on the other two previously issued policies were collected from 
the mother of the assured, by another and unrelated agent of the defendant 
company, who had obtained the applications for the said policies. Both agents 
worked out of the Chester office of defendant. The superintendent of the 
defendant company’s office at Chester, Cantwell, knew John W. Taylor. The 
agent, Gallagher, knew John W. Taylor. Nothing had even been said to either 
Gallagher or Cantwell about any prior insurance and they had no knowledge 
thereof. John W. Taylor died March 4, 1934. 

In the mechanical workings, issuances and collections of industrial policies, 
such policies are known, indexed, designated, and characterized by numbers only. 
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The plaintiff contended that the defendant company had waived the right 
to set up this defense and was estopped to deny liability under this clause, in 
that the defendant company should have known of the existence of the prior 
policies. The plaintiff also contended that the defendant company was charge- 
able with notice of its own records which would indicate to them the existence 
of the prior policies. Defendant contended that the liability of the company 
was limited to the return of the premiums paid on the policy, to wit, $4. 

The jury found a verdict for the plaintiff for the face of the policy plus 
interest amounting in all to $346.50. Motion was made for judgment n. o. v., 
which was refused. This appeal followed. 

The policy sued upon provided, inter alia, as follows: “If * * * any policy 
on the life of the insured hereunder has been previously issued by this company 
and is in force at the date hereof, unless the number of such prior policy has 
been endorsed by the company in the ‘space for endorsements’ on page 4 hereof 
(it being expressly agreed that the company shall not in the absence of such 
endorsement be assumed or held to know or to have known of the existence of 
such prior policy, and that the issuance of this policy shall not be deemed a 
waiver, of such last mentioned condition), then, in any such case, the company 
may declare this policy void and the liability of the company in the case of 
any such declaration or in the case of any claim under this policy, shall be 
limited to the return of the premiums paid on the policy.” 

On the second of the two prior policies appeared the following indorsement: 
“This endorsement is made in recognition of the fact that prior policy No. 831883 
may be in force on the life of the insured.” 

The lower court in its opinion correctly stated the question in this case as 
follows: “Where a policy of life insurance contains a condition precedent, can 
there be a recovery where the said condition precedent has not been complied 
with,” 

In the case of Hood vy. Prudential Life Ins. Co., 26 Pa.Super. 527, the pro- 
vision in the policy was identical with the one in the instant case, and is decisive 
of the issue involved here. The syllabus in that case is as follows: “In an action 
upon a policy of life insurance it appeared that the policy contained this pro- 
vision: ‘This policy shall be void if there is in force upon the life of the insured 
an industrial policy, previously issued by this company, unless the policy first 
issued contains an indorsement signed by the president or secretary authorizing 
this policy to be in force at the same time.’ It also appeared that the company 
kept its records solely by the number of the policy, and only as its attention 
was directed to the number would it have any notice whatever of the name, or 
any other means of identification of the applicant for additional insurance. 
The company issued 30,000 industrial policies in the course of each week. There 
was evidence that prior to the date of the policy in suit another industrial 
policy had been issued upon the life of the insured, and that this policy had 
no indorsement upon it authorizing the later policy. It appeared that the pre- 
miums on this policy were paid by the wife of the insured, and the premiums on 
the later policy by the insured himself. There was no evidence of actual notice 
or knowledge on the part of the officers of the company of the issuance of the 
later policy without the authorizing indorsement on the earlier policy. Held, (1) 
that the provision in the later policy requiring the authorizing indorsement on the 
earlier policy was reasonable in view of the circumstances under which the com- 
pany conducted its business; (2) that the evidence failed to show any waiver on 
the part of the company of the provision requiring the authorizing indorsement; 
(3) that no recovery could be had on the policy in suit.” 


This court, in the opinion in that case, by Beaver, J., said inter alia, as follows 
(pages 537, 538 of 26 Pa.Super.): “Applying these principles to the case in hand, 
it must be evident: a. That the accepted policy is the contract. Being in unam- 
biguous terms, it binds the parties, unless in case of fraud or mutual mistake ot 
facts, which is not here alleged. b. That the provision in regard to other insur- 
ance is binding, unless actual knowledge by the company of the previous insur- 
ance is affirmatively proved. c. That, where waiver is relied on, the plaintiff 
must show that the company, with knowledge of the facts that occasioned the 
forfeiture, dispensed with the observance of the condition. * * * We are clearly 
of opinion that the defendant had the right to keep its accounts as they were 
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kept, relying entirely upon the number of the policy as the means by which 
they acquired knowledge of what was therein contained as to the person insured, 
the person for whose benefit the insurance was made and the amount thereof 
and any other facts and circumstances contained therein necessary to be known 
by the defendant, and that the acceptance of the premiums after the issue of 
the policies under the peculiar circumstances of this case, was in no sense a 
waiver of the condition contained in the policy, as to the policy being void if 
previous insurance was in force, particularly in view of the fact that the 
defendant offered to return the premiums, as shown in the cross-examination 
of the plaintiff in the trial. The motion for judgment, non obstante veredicto, 
should, therefore, have been allowed.” 

In Hood v. Prudential Life Ins. Co., 22 Pa.Super. 244, at page 249, this 
court said: “The policies are also void by their terms ‘if there is in force upon 
the life of the insured an industrial policy previously issued by this) company, 
unless the policy first issued contains an indorsement signed by the president 
or secretary, authorizing this policy to be in force at the same time.’ The insured 
accepted the policy with that condition in it. Is it a reasonable condition? 
There is not sufficient testimony in the case, it seems to us, to determine that’ 
question. If, as is intimated, the company keeps its records entirely by the 
number of the policy and not by the name of the insured, for the reason that it 
is impossible to determine from mere name and description whether the individ- 
ual taking additional policies is the same as the one previously insured, it may 
be that this provision would be not only reasonable but absolutely essential to 
the proper conduct of the business of the defendant company. Inquiry in this 
direction seems to have been shut off entirely by the rejection of the offers 
made by the defendant.” 

In the case of Sack v. Metropolitan Life Ins. Co., 115 Pa.Super. 430, at page 
432, 175 A. 733, 734, this court said: “The case is very similar to that of Panopoulos 
v. Metropolitan Life Ins. Co., 96 Pa.Super. 325. There it was pointed out that 
there is a difference between obtaining a contract through a misrepresentation 
of fact and making the existence of that fact a condition upon which the con- 
tract, by its written terms, is dependent, citing Connell vy. Metropolitan Life 
Insurance Co., 16 Pa.Super. 520.” 


The lower court in its opinion relies chiefly on the case of McGuire v. 
Home Life Ins. Co., 94 Pa.Super. 457, where a similar question arose. The 
decision in that case is predicated upon the sole proposition that premiums on 
the policy first issued and the policy subsequently issued, without indorsement 
thereon of the fact of the prior policy, were collected by one and the same agent 
and that for that reason the insurance company could not ‘avoid the policy. The 
fact that the same agent collected the premiums, the court construed to be 
uncontrovertible evidence of the knowledge of the fact of the prior policy by 
reason of which only the court held the company estopped from setting up the 
breach. That case is therefore not controlling in the instant case. 


[1] As stated in Cooley’s Briefs on Insurance, Vol. 5, p. 3955: “In order to 
establish a waiver, it must appear that the insurer acted with notice or full 
knowledge of the fact avoiding or forfeiting the insurance. * * * (4033) It is 
elementary that an insurance company must have notice or knowledge of 
matters vitiating the policy, if its acts, statements or conduct shall constitute 
a waiver of such matters or estop it from asserting them as a defense to an 
action on the policy.” 


|2] In the case at bar there was no evidence to indicate that any agent of 
the defendant company so contacted any of the policies as to have any notice 
implied or inferred of the existence of any other policy or policies. The agent 
who procured the application for the policy in suit, signed by the insured, was 
the same agent that collected the premium on the policy from the wife of the 
insured. The other policies previously issued were issued as the result of 
applications obtained by another and unrelated agent who collected the premiums 
from the insured’s mother, residing apart from the insured’s wife in an entirely 
different town. Nor is there any evidence that the superintendent of the local 
office at Chester had any knowledge or notice of the existence of the several 


policies, except that the superintendent had verified the signature on the last 
application. 
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[3] Appellant also assigns for error the charge of the court wherein the 
trial judge left to the jury to find whether Cantwell, the superintendent, had 
knowledge or ought to have knowledge of the preexisting policies. There was 
no evidence on which to submit this question to the jury. The court also 
instructed the jury that if the agent collected the premium and the company 
accepted the premium that would be an element to be considered as to whether 
the company did not have knowledge of the facts. The court further charged 
the jury: “The only way you can find for the plaintiff is that you have to find 
that the superintendent, if you so find him, that he knew of these insurance 
policies, and that he knew, the company knew, and they issued the policy of 
insurance and waived the endorsing thereon of the numbers of the policy.” 
There was no evidence on which such a finding could rest. 

If there is a right on the part of the company to keep its records by numbers, 
and not by name, as we have held in the cases cited, supra, the whole theory of 
the court in its charge was error. 

The policy’s provisions avoided the policy, and until there be some evidence 
of waiver or estoppel or some evidence of knowledge on the part of the company, 
or a proper representative of the campany, such as would be equivalent to 
waiver or estoppel, its effect cannot be canceled and annulled. 

Under the provisions of the policy, the liability of the company, under the 
circumstances, is limited to the return of the premiums paid on the policy, 
to wit, $4. 

The assignments of error are sustained, the judgment entered is reversed, 
and is now reduced to the sum of #4. 


JONES v. INDUSTRIAL HEALTH, ACCIDENT & LIFE INS. CO. 
Superior Court of Pennsylvania. Jan. 29, 1937. 
189 Atlantic Reporter 734. 
3. BURDEN OF PROOF. 

Burden of proving unsound health at time of issuance of life policy held on 
insurer defending action on policy on that ground. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

Appeal No. 291, October term, 1936, from final judgment of Municipal Court, 
Philadelphia County, No. 184, August term, 1935; William M. Lewis, Judge. 

Assumpsit on a life insurance policy by Maude Jones against the Industrial 
Health, Accident & Life Insurance Company.. Judgment for plaintiff, in the sum 
of $264.40, and defendant appeals. ' 

Affirmed. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

George J. Edwards, III, Ralph S. Croskey, and George J. Edwards, Jr., all 
of Philadelphia, for appellant. 

Nathan Agran and Henry W. Balka, both of Philadelphia, for appellee. 

STADTFELD, Judge. 

This is an action of assumpsit brought by the beneficiary of a policy of insur- 
ance in the sum of $250, issued by the defendant. Maude Jones, the plaintiff, is 
the mother of Eugene Jones, the insured, who was born on March 6, 1935. She 
caused the baby’s life to be insured with the defendant in the sum of $250 on 
March 18, 1935, when the baby was twelve days old. Twenty-two days later, viz., 
April 9, 1935, the child died. 

The defense was that the insured was not in good health at the time of issuance 
of the policy. 

The trial March 25, 1936, in the municipal court of Philadelphia county before 
Lewis, J., without a jury, resulted in a finding for plaintiff in the sum of $264.40. 

The plaintiff made a prima facie case by offers of parts of the pleadings and 
the policy, and rested. 

The defendant offered in evidence the certificate of death from the Bureau of 
Vital Statistics, Pennsylvania Department of Health, dated April 11, 1935, which 
showed that the primary cause of death was marasmus, duration one month; the 
contributory cause was immaturity. The defendant also offered in evidence the 
proof of death, statement of claimant, and records of the Children’s Hospital 
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where insured was taken on April 5, four days prior to his death, and eighteen 
days after insurance. 

Defendant called as a witness Dr. George A. Enion, who testified substantially 
that, in his opinion, based on the testimony he heard in court and on the hospital 
records, the child developed marasmus immediately after birth. 

In rebuttal, the plaintiff called Mr. Edward Gorman, the agent who wrote 
the insurance for defendant company, who testified: “Yes, I seen the child the 
day we have written it. * * * And I seen it for about three straight weeks after- 
ward, each week. * * * And he seemed right to me.” The mother testified that 
the baby “appeared to be well to me. I was around him all the time. I couldn’t 
see any difference. * * * He ate everything I gave him. * * * Yes, he ate well.” 
Miss Benedict, who is associated with the Visiting Homes Society, 1340 Lombard 
street, Philadelphia, testified that she saw the baby on March 7, 1935, and on March 
9, 1935, and that it was “apparently normal; weighed five and three-quarter pounds.” 
To the same effect was the testimony of Eugene Jones, the child’s father, Clara 
Mullin, the grandmother, and Howard Wright, who lived in the house when the 
child was born. Dr. Samuel X. Radbill testified for the plaintiff to the effect 
that while it was difficult to say when the child might have developed the disease, 
it was his judgment that it was shortly before it came to the hospital. 

The only assignments of error are the refusal of binding instructions and the 
dismissal of motion for judgment non obstante veredicto. 

Appellant relies upon section 21 of the Act of June-7, 1915, P.L. 900, as amended 
by the Act of April 28, 1927, P.L. 498, and the Act of May 24, 1933, P.L. 979 (35 
P.S. § 471), dealing, inter alia, with death certificates, which provides: “* * * 
any such copy of the record of a birth, or death, or marriage, when properly 
certified by the State Registrar to be a true copy thereof, shall be prima facie 
evidence in all courts and places of the facts therein stated.” 

Section 7 of the Act of June 7, 1915, P.L. 900, as amended by the Act of 
May 24, 1933, P.L. 976 (35 P.S. § 457), provides that the certificate of death 
among other things, shall contain the following item: “(17) Cause of death, 
including the primary and immediate causes, and contributory causes or complica- 
tions, if any, and duration of each.” 

[1] Appellant claims that the certificate from the Bureau of Vital Statistics, 
furnished by plaintiff to defendant company, and the facts stated therein were bind- 
ing on plaintiff, unless contradicted, and this showed the duration of the disease 
was one month; likewise, the statement of claimant furnished to defendant, stating 
the cause of death to be marasmus, and contributory cause as immaturity. The 
proof of death shows a duration of four days’ illness, to wit, April 5 to April 9, 
1935: likewise, the claimant’s statement shows a duration of four days’ illness. 
Dr. S. G. Wolfe, an interne at the Children’s Hospital, signed both the death 
certificate and the proof of death. In the death certificate, this interne certifies 
that the cause of death was marasmus, contributory immaturity, the duration of 
which was one month; in the proof of death, he certified that the cause of death 
was immaturity, contributory cause malnutrition and duration four days. This 
apparent inconsistency in itself was enough to raise an issue of fact for a jury’s 
consideration. 

[2] The documentary evidence introduced by defendant was not conclusive and 
the trial court properly admitted testimony to explain and contradict the contents 
thereof. Clark v. Metropolitan Life Ins. Co., 62 Pa.Super. 192; Borgon v. John 
Hancock Mutual Life Ins. Co., 99 Pa.Super. 377; Wilmer v. Industrial Health, 
etc., Co., 101 Pa.Super. 366; Brelish v. Prudential Ins. Co., 109 Pa.Super. 1, 165 
A. 516; Trotter v. Industrial Health, etc., Co., 115 Pa.Super. 487, 175 A. 884. 

Quoting from the opinion by Judge Keller (now President Judge) in Borgon 
v. John Hancock Mut. Life Ins. Co., supra, 99 Pa.Super. 377, at pages 381, 382: 
“As to proofs of death, it has been held in this State, time and again that while 
they are admissible in evidence against the plaintiff the latter is not estopped at the 
trial by anything stated therein by physicians or others. Such statements are open 
to explanation or even to contradiction by the plaintiff: Holleran v. Life Assurance 
Co., 18 Pa.Super. 573, 576; Baldi v. Met. Life Ins. Co., 18 Pa.Super. 599, 612 
Furey v. Met. Life Ins. Co., 49 Pa.Super 592, 594; South Side Trust Co. v. Eureka 
Life Ins. Co., 74 Pa.Super. 566, 571; Felix v. Fidelity Mut. Life Ins. Co., 216 Pa. 
95, 99, [64 A. 903]: Fisher v. Fidelity Mut. Life Ass’n, 188 Pa. 1, 14 [41 A. 467]; 
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Lebanon Ins. Co. v. Kepler, 106 Pa. 28, 34,” and later in the same opinion, speak- 
ing of death certificates, as follows, 99 Pa.Super. 377, at page 384: “But if the 
act [June 7, 1915, P.L. 900] is valid in this respect and applies to actions based 
on private contract, the evidence so to be received is not conclusive but only prima 
facie, and is open to explanation and contradiction by the opposing party. There 
is no element of estoppel in the case, for the plaintiff had nothing to do with its 
preparation or filing. The doctor who made it was not sworn and the plaintiff 
had no opportunity to cross-examine. If evidence at all, it is evidence only for 
what it is worth (Wigmore, Sec. 1646, p. 441), and concludes nobody.” To same 
effect, see Wilmer v. Industrial Health & Accident Co., supra, also Trotter v, 
Industrial Health, etc., Co., supra. 

[3, 4] The burden of proving unsound health at the time of issuance of the 
volicy on March 18, 1935, was on defendant company. If tried before a jury, it 
would have been improper for the trial judge to have given binding instructions 
in favor of defendant. In the instant case, trial by the judge without a jury, the 
findings of the latter are as binding, if supported by competent evidence, as the 
verdict of a jury. Mabrey v. Metropolitan L. Ins. Co., 70 Pa.Super. 321. 

It is not necessary to pass on the effect of the Act of July 19, 1935, P.L. 1319 
(40 P.S. § 5lla), relating to medical examination, and waiver, as the trial judge 
based his conclusion on the fact that the defendant failed to prove unsoundness 
of the insured’s health at the time the policy was delivered. 

The assignments of error are overruled and judgment affirmed. 


OLIVER v. INDUSTRIAL HEALTH, ACCIDENT & LIFE INS. CO. 
Superior Court of Pennsylvania. Jan. 29, 1937. 
189 Atlantic Reporter 736. 
1. HEALTH OF INSURED. 

In action on life policy wherein insurer defended on ground that insured was 
not in good health at time of issuance of policy, and offered in support thereof 
proof of attending physican, and certificate of death of Bureau of Vital Statistics 
showing duration of illness, question whether insured was in good health at time 
of issuance of policy held for trier of facts, where two certificates were conflicting 
and at variance with each other (35 P. S. § 471). 

(For other case, see Insurance, Dec. Dig. § 668[7].) 

2. DEATH CERTIFICATE. 

Death certificate by state registrar is only prima facie evidence of facts therein 
stated, and is open to explanation and contradiction by opposing party (35 P.S. 
§ 471). 

(For other cases, see Insurance, Dec. Dig. § 659.) 

3. DEATH CERTIFICATE. 

In action on life policy, exclusion of death certificate as prima facie evidence 
of contents relating to duration of illness held not prejudicial error in view of 
conclusion of trial judge that insurer had failed to meet burden of proof that 
insured was not in sound health at time of issuance of policy, even had certificate 
been submitted (35 P.S. § 471). 

(For other cases, see Insurance, Dec. Dig. § 659.) 

Appeal No. 246, October term, 1936, from final judgment of Municipal Court, 
Philadelphia County, No. 327, June term, 1935; Leopold C. Glass, Judge. 

Action of assumpsit on a life policy by Nero Oliver, a minor, by his next friend, 
William Sistrunk, against the Industrial Health, Accident & Life Insurance Com- 
pany. Judgment for plaintiff in the sum of $135.37, and the defendant appeals. 

Affirmed. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

George J. Edwards, III, Ralph S. Croskey, and George J. Edwards, Jr., all 
of Philadelphia, for appellant. 

Maurice Pollon, of Philadelphia, for appellee. 

Stadtfeld, Judge. 

This is an actoin of assumpsit brought on behalf of a minor, who was the 
beneficiary named in a policy of life insurance in the sum of $150, issued January 
2, 1933. The defense was based on a provision contained in the policy that no 
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obligation was assumed by the company unless, on the date of the issuance of the 
policy, the insured was in sound health, it being alleged by defendant that the 
insured, at the time of the issuance of the policy, was suffering from carcinoma 
of the stomach, and was therefore not in sound health. 

The case was tried March 27, 1936, before Glass, J., without a jury, on a 
statement of claim and affidavit of defense. 
| The plaintiff made out a prima facie case by offering in evidence parts of 
the pleadings, certain of which were admitted by defendant, and also by offering 
in evidence the policy of insurance upon which the suit was brought. 

Defendant offered in evidence the paragraphs contained in its new matter (offer 
to return the premiums paid) and also a certificate of death of the Bureau of 
Vital Statistics which the court admitted, but only for the purpose of showing 
the date of the death of the insured and the cause of death. 

The certificate of death is dated April 24, 1935, and states that the insured 
died April 8, 1935, of carcinoma of the stomach, and that the duration of the 
disease was three years. 

The defendant presented a point for a finding in its favor, which was declined 
with an exception for defendant. 

Defendant, on March 30, 1936, filed its motion for judgment n. o. v. and also 
its motion and reasons for a new trial, both of which motions were dismissed April 
17, 1936. Judgment was entered May 4, 1936, on the finding for the plaintiff in the 
sum of $135.37, and on the same day, this appeal was taken. On June 5, 1936, an 
opinion was filed by Glass, J. 

The assignments of error are the refusal of binding instructions, the dismissal 
of motion for judgment non obstante veredicto, and rulings on evidence. 

The defense was that the insured was not in sound health when the policy was 
issued, to wit, January 2, 1933, but that she was suffering at that time and for 
some time prior thereto from carcinoma of the stomach and by reason thereof, the 
policy never became operative. The insured in this case admittedly died of car- 
cinoma of the stomach. The only question is how long the insured suffered from 
this disease. 

The defendant did not offer any medical or other testimony as to the physical 
condition of the insured at the time of the issuance of the policy, but relied solely 
upon a certificate from the Bureau of Vital Statistics which it offered in evidence 
for the purpose of showing, inter alia, the date and the cause of death and the 
duration of the illness or disease. The certificate was admitted in evidence for 
the purpose of showing the date of death and cause of death, but not for the 
purpose of showing the duration of the disease or illness of the insured. 

Quoting from the opinion of the trial judge: “* * * It would appear to us 
that ‘Duration of illness or disease’ was properly not admitted because of its vague- 
ness and indefiniteness. A careful examination of the certificate shows that the 
date of death of the assured is specifically set forth, as is also the duration of 
the attendance by Charles White, M. D., who signed the certificate, and also the 
ate when he last saw the assured alive and the date upon which she was operated 
upon; but it does not show specifically the duration of the illness. The date when 
the illness or disease began is not specificaly set forth. The figure ‘3’ is inserted 
in a blank space after the word ‘Duration.’ It may be that that figure was inserted 
as a mere guess. The doctor who supposedly inserted the said figure was not 
in court and could not be examined or cross-examined. When it is considered 
in the light of the other documentary or written proof, particularly the death proof, 
which is sworn to and which contains the statement of the attending physician, it 
would appear that it was a mere guess. * * *” 

11] The death proof was executed by Dr. H. F. Darlington, the attending 
physician. He states in the body of the paper that he attended decedent on 
December 26, 1934, for Bilateral Ovarian Cyst and that the duration of this disease 
was from 12-26-34 to 2-1-35; that she had been ill for two weeks when he first 
attended her: that she was suffering from carcinoma; that she was treated at the 
Hahnemann Hospital from 12-26-34 to 2-1-35. In his affidavit attached, he states 
that he attended the deceased from March 8, 1935, to April 8, 1935. There is an 
apparent contradiction in his statements as to the time during which he attended 
her. Furthermore, it does not agree with the certificate of death of the Bureau 
of Vital Statistics in which Dr. White certifies that he attended the deceased from 
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March 8, 1935, to April 8, 1935, and that no one else had attended her or was in 
attendance during that period. 

The two certificates are conflicting and at variance with each other, and the 
matter necessarily would have to be left to the determination of the trier of the 
facts. 

[2] Under section 21 of the Act of June 7, 1915, P.L. 900, as amended (35 
P.S. § 471), the certificate by the state registrar is only prima facie evidence of the 
facts therein stated, and is open to explanation and contradiction by the opposing 
party. See Borgon v. John Hancock Mutual Life Ins. Co., 99 Pa.Super. 377. See, 
also, opinion this day filed in Maude Jones v. Industrial Health, Accident & Life 
Ins. Co. (Pa.Super.) 189 A. 734. 

[3, 4] If the instant case had been tried before a jury, assuming the provisions 
of the act of 1915, supra, to be constitutional, there might be some justification for 
the position of appellant that it was error to exclude the contents of the certificate 
as prima facie evidence thereof. However, having been tried by the judge without 
a jury, it did not prejudice the case of the defendant, in view of the conclusion of 
the trial judge, quoting from his opinion: “In any event, if the certificate of death 
had been admitted in its entirety for either of the reasons advanced by the defend- 
ant, it still became a question of fact for the trial judge to determine under all the 
evidence produced whether the deceased was in sound health at the time the policy 
was issued. * * * Although the defendant had the burden to prove that the assured 
was not in sound health at the time of the issuance of the policy, because that was 
its affirmative defense, it did not meet that burden, but contented itself, as we have 
already indicated, with the offer of the certificate of death in evidence for the pur- 
pose of establishing that fact. The plaintiff, in rebuttal, however, offered the testi- 
mony of two lay witnesses, Nero Oliver, the plaintiff himself, and Cicero Sistrunk, 
relative of the deceased * * * whatever prima facie evidence if any there was, was 
overcome by the testimony of the plaintiff’s witnesses. If there was any conflicting 
evidence as to whether the insured was in good and sound health at the time the 
policy was issued, it was a question of fact for the trial judge. That was resolved 
in favor of plaintiff.” The finding by the trial judge without a jury, being sup- 
ported by competent evidence, has the same effect as the verdict of a jury. Under 
the circumstances, it is not necessary for us to pass on the question of the con- 
stitutionality of the provisions of the act of 1915, supra. 

The assignments of error are overruled and judgment affirmed. 


LANG v. BOWEN, Superintendent of Insurance of Ohio, et al. 
Superior Court of Pennsylvania. Jan, 29, 1937. 
189 Atlantic Reporter 743. 
1. RETENTION OF PREMIUM. ee 

Acceptance and retention of past-due premium on life policy, to bind insurer, 
must be by person having proper authority. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

2. WAIVER. 

Insurer whose authorized agent, knowing of insured’s illness, accepted payment 
of defaulted premiums on lapsed life policy and executed unconditional receipt, 
countersigned by secretary, as insurer had done 11 times before, without requiring 
production of evidence of insurability in accordance with policy’s reinstatement 
provision, and which retained money for 10 days before requesting that reinstate- 
ment form be signed, waived forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

4. WAIVER. 

Whether insurer had waived forfeiture of life policy held properly determined 
by trial court, where facts were not in dispute, and parties indicated that they did 
not want issues of fact submitted to a jury, relying upon legal principles involved, 
notwithstanding waiver is usually fact question for jury under proper instructions. 

(For other cases, see Insurance, Dec. Dig § 668[15].) 

Appeal No. 116, October term, 1936, from judgment of Court of Common Pleas 
No. 1, Philadelphia County, No. 3286, June term, 1933; Thomas D. Finletter, 
President Judge. ; 

Assumpsit by Carrie A. Lang against Robert L. Bowen, Superintendent of 
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Insurance of Ohio, and another, to recover on a policy of life insurance. From a 
judgment entered on a directed verdict for plaintiff for $1,135, defendants appeal. 

Affirmed. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, James, and 
Rhodes, 53. 

Joseph S. Conwell, Jr., Joseph S. Conwell, and Pepper, Bodine, Stokes & 
Schoch, all of Philadelphia, for appellants. 

Morris C. Solomon and Samuel J. Becker, both of Philadelphia, for appellee. 

Baldrige, Judge. 

The question before us is whether the policy of life insurance, which had 
lapsed for nonpayment of premiums, had been reinstated prior to the insured’s 
death. 

The motion made to quash the appeal may be considered overruled, as we will 
dispose of this cause on the main issue involved. 

The case has been tried twice, which resulted each time in a verdict in plain- 
tiff’s favor. 

The policy in question was issued September 19, 1929, upon the life of Harry 
A. Lang, naming his wife, the plaintiff, beneficiary, and providing for a premium 
of $1.25 payable the first day of each month. The policy contained the following 
provision : 

“Reinstatement: This policy may be reinstated on written application by the 
Insured and the production of evidence of insurability of the Insured satisfactory 
to the Company, and approved at its Home Office, and payment of arrears of 
premiums, with interest at the rate of six per centum per annum. * * * ” It also 
provided, under the head of “Modifications, etc.” as follows: “No agent has power 
on behalf of the Company to make or modify this or any contract of insurance, 
to extend the time for paying the premium, to waive any forfeiture or to bind the 
Company by making any promise or making or receiving any representation or 
information. These powers can be exercised only by the President, a Vice-Pres- 
ident or the Secretary of the Company and will not be delegated and unless signed 
by one of them no modification, change or alteration hereof or endorsement hereon 
will be valid.” 

The premiums due on December 1, 1932, and January 1, 1933, were not paid 
on those dates, nor within the grace period of thirty-one days. The insured was 
taken sick and confined to his bed on February 13, 1933, and continued ill until 
his death. On the 27th of that month, at 9 a. m., the insured’s son went to the 
office of the insurance company and stated that his father was ill. He paid $3.75, 
the amount of the premiums due December 1, 1932, January 1, and February 1, 
1933, and received a receipt therefor. At 11 a. m. the same day the insured died. 

On eleven former occasions the insured had defaulted in the payments of his 
premiums, and, in each instance, the insurance company had accepted them when 
past-due without requiring any proof of the insurability of the insured. The 
receipts were countersigned by an authorized agent and also signed by the treas- 
urer of the company until May, 1932; those given thereafter were signed by the 
secretary instead of the treasurer. The last receipt, which is similar in form to 
the earlier receipts, reads as follows: 

“The Federal Union Life Insurance Co. of Cincinnati, Ohio, if this receipt 
is dated and countersigned by an authorized agent of the Company, hereby 
acknowledges payments of the premium of $1.25 due on the Ist day of April, 1932, 
on Policy numbered A56707. 

“Countersigned by Authorized Agent 

“L. M. Rachar Date 4/19/1932. 
“Church E. Brotton 
“Secretary.” 

It will be observed that this is an unconditional receipt; there is nothing 
therein which indicates that the company required the insured to furnish a 
certificate or do any further act to keep the policy in full force. 

Concededly, the burden of proof was on "ie plaintiff to establish a waiver 
of any requirement of the policy and its reinstatement. She contends that she suc- 
cessfully carried the burden by showing a course of conduct by the defendants 
permitting numerous revivals without complying with the provisions of the written 
application, by producing evidence of insurability; the acceptance of the money 
sufficient to pay all the premiums due, with knowledge of the facts; and the 
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retention of the money for an unreasonable length of time without making any 
further demand. : 

_ In White v. Metropolitan Life Ins. Co., 22 Pa.Super. 501, 505, 506, we said: 
“Nor are we prepared to give our assent to a construction of the revival clause 
which would relieve the company under any and all circumstances from the obli- 
gation of indicating to the policy holder the kind of evidence that would be 
satisfactory. * * * We cannot say that under such circumstances the attempted 
revival of the policy would be defeated by the omission of the policy holder to 
take the initiative and to proceed with the production of evidence until the com- 
pany expressed satisfaction with it both as to quantum and quality.” In that case 
there was a general course of conduct from which it could be naturally and rea- 
sonably inferred that the company waived the production by the insured of evi- 
dence of insurability. 

In Malchinsky v. Mutual Life Ins. Co., 90 Pa.Super. 1, the insured, after per- 
mitting his policy to lapse by failure to pay the premiums, paid arrearages by 
check, dated September 17, 1923. Several days later he went to the office of the 
company’s medical examiner, but as the doctor had no application blanks he was 
told to return. The insured died on the 30th of September, not having again 
visited the doctor’s office. As in the case at bar, there was no provision in the 
policy requiring a written application or a report from the defendant’s medical 
examiner as an essential prerequisite to reinstatement; the only requirement was 
“evidence of insurability satisfactory to the company.” Following White v. 
Metropolitan Life Ins. Co., supra, we held that the acceptance of the premiums 
and their retention beyond a reasonable length of time without demanding proof 
of insurability was sufficient to establish that the company had waived the pro- 
duction of further evidence of insurability. In the course of the opinion, we said 
(at page 11 of 90 Pa.Super.): “The principle that if an insurer accepts payment 
of a premium, with knowledge that a fact exists which, by the terms of the policy, 
will render the contract of insurance void, the acceptance of the premium is a 
waiver of the right to void the policy for such breach, would seem to be applicable 
to the situation here shown to exist.” 

In Gross v. Home Life Ins. Co., 112 Pa. Super. 96, 170 A. 432, the policy had 
lapsed several times and was reinstated upon payment of the overdue premiums 
and without a physical examination. On August 24, 1925, the insured defaulted in 
his payment, and an application for reinstatement, together with premium for which 
an additional receipt had been given, was forwarded to the company and received 
by it December 1, 1925. The application contained the statement that the insured 
agreed that the policy should not be reinstated by reason of any money paid until 
the certificate was approved by the executive office. The company made no request 
for further proof of insurability before the death of the insured which occurred 
twenty days after he had signed the application for reinstatement. We held that it 
was for the jury to determine whether a sufficient time had elapsed for the company 
to have rejected or accepted the application. 

[1, 2] Of course, the acceptance and retention of a past-due premium that 
would bind the company must be by one having proper authority. Pyrich v. Scran- 
ton Life Ins. Co., 94 Pa.Super. 159. In this case the money was paid at the office 
of the company to an employee of the company’s manager who was described in 
the receipt as an “authorized agent,” who countersigned the receipt, which was 
also signed by the secretary of the company, who, by the terms of the policy above 
quoted, was authorized to remit forfeitures. True, no proof of insurability was 
given, but none was asked for. The secretary of the company accepted the over- 
due premium on the last occasion, as had been done eleven times previously. No 
request was made to sign a reinstatement form until March 10, 1933, the day after 
the plaintiff went to the office to get a blank to make out proof of death. This 
course of conduct justified the insured in relying upon the company’s assent to the 
waiver of forfeiture. As the learned court below said: “If he had not intended to 
waive forfeiture without ‘payment of premium and proof of insurability,’ the Sec- 
retary should have declined to accept the premiums without proof.” 

The appellants rely largely on Mitchell v. Alta Life Ins. Co., 116 Pa.Super. 490, 
176 A. 785, and Iwankow v. Colonial Life Ins. Co., 120 Pa.Super. 114, 181 A. 870. 

The sole issue in the Mitchell Case was whether the assured was in sound health 
at the time of the reinstatement of the policy. For reinstatement, the policy 
required: (a) Payment of all premiums in arrears; (b) satisfactory evidence of 
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insurability; (c) that the insured be living and in sound health. It will be observed 
that this last condition was not present in the case at bar, nor was there a course of 
conduct which induced the belief that the instrer would not require compliance 
with the reinstatement condition, as provided for in the policy. We held that the 
burden of proving a revival of the policy was upon the plaintiff and that he did not 
establish a waiver of the other provisions in the policy by merely showing accept- 
ance of the premiums in arrears. That decision, which is not in conflict with the 
views expressed herein, must be interpreted in connection with the facts and issues 
there involved which are quite different from those in the present case. 

In the Iwankow Case, the policy, in addition to evidence of insurability, like- 
wise required that the insured be in sound health. On December 31, 1931, he paid 
the premium then in arrears and received a temporary receipt, which provided that 
the company would not be liable unless the payment had been entered in the 
premium receipt book. We there said (at page 119 of 120 Pa.Super., 181 A. 870, 
872): “The record before us does not show any fact or facts from which it might 
be inferred that the defendant waived its right to a compliance with the conditions 
precedent to the revival,of the policy, by conditionally accepting payment of the 
premiums on December 41, 1931, * * * The acceptance of premiums by the defend- 
ant, under the policyholder’s temporary receipt, and under the facts shown at the 
trial, did not constitute a revival of the policy. See Riebel v. Prudential Insurance 
Company of America, 319 Pa. 24, 179 A. 447; Geha v. Baltimore Life Ins. Co., 
110 Pa.Super. 236, 168 A. 525.” (Italics supplied.) 

In the Riebel Case, the insured applied for reinstatement. The receipt for 
arrearages paid provided that “in no case shall this receipt be construed as renew- 
ing or creating any liability.” The insured was examined on June 2, 1932, by the 
company’s medical examiner, and on June 6, 1932, the company without knowledge 
of the insured’s death on June 3d refused the application. The court held that the 
policy had not heen reinstated. 

In the Geha Case, we cited with approval White v. Metropolitan Life Ins. 
Co., supra, but held that the plaintiff failed to trace payments into the hands of 
defendant, inasmuch as the agent had not cashed or turned the checks over to the 
company. The receipt there was only an emergency one, and not a regular, uncon- 
ditional receipt signed by the president or secretary and countersigned by the agent, 
as provided by the policy, and it was not shown that the company waived its for- 
feiture of the policy. 

In Fishman y. Assurance Corp., 120 Pa.Super. 490, 183 A. 98, the policy had 
lapsed for nonpayment of premium, and the assured, having inquired as to rein- 
statement, was sent a reinstatement blank to be signed, and was told that he must 
furnish a report from the medical examiner. On March 6, 1933, he signed the 
application for reinstatement of the policy, was examined by the company’s medical 
examiner, paid arrearages in premiums, and received a conditional receipt that it 
was not to be construed as a waiver. The assured died the next day, before the 
application could be received at the home office and acted upon, although the com- 
pany’s medical examiner testified that he would not have approved the same. We 
held that as the applicant had died before the requested evidence of insurability, on 
which the company was to determine whether it was satisfactory or not, was 
furnished to the company, there was no reinstatement of the policy. We there took 
occasion to state that White. v. Metropolitan Life Ins. Co., supra; Malchinsky v. 
Mutual Ins. Co., supra; Gross v. Home Life Ins. Co., supra, were not in conflict 
with that case, as in those cases there were circumstances which were sufficient 
to support a finding by the jury that the company had waived the production of 
evidence as to the insurability of the applicant for reinstatement, and that they 
recognized the mere conditional acceptance of the overdue premiums would not 
revive the policy. 

(3, 4] The whole question of waiver is usually one of fact for a jury to 
determine under proper instructions. But, as pointed out by the trial judge in his 
opinion, the essential facts involved in this case were not in dispute, and at the 
trial the parties indicated that they did not want the issues of fact submitted to 
a jury, relying upon the legal principles involved. 

A careful consideration of the appellants’ argument fails to convince us that 
the judgment entered in the court below should be disturbed. 

Judgment affirmed. 
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STAGER v. FEDERAL LIFE INS. CO. 
Superior Court of Pennsylvania. Jan. 29, 1937. 
189 Atlantic Reporter 776. 
2. PAYMENT OF PREMIUMS. 

Evidence held insufficient to sustain finding that premium on life policy 

was paid before lapse of policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

3. WAIVER. 

Insurer may under some circumstances by receipt and retention of premiums 
until after insured’s death waive production of evidence as to insurability of 
applicant seeking reinstatement, but mere conditional acceptance of overdue 
premiums will not revive policy. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

4. BURDEN OF PROOF. 

Burden of proof is on beneficiary in action on life policy to show revival of 
lapsed policy by compliance with its terms. ° 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

5. LAPSE. 

Where insurer informed beneficiary who sent money to pay premiums on 
brother’s lapsed life policy, that policy had lapsed and could not be reinstated 
until proper health certificate was furnished and that money was held in suspense 
subject to beneficiary’s order, insurer’s retention of money did not waive lapse 
nor operate as reinstatement of policy, where requested certificate was not 
furnished. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

Appeal No. 244, October term, 1936, from judgment of Municipal Court, 
Philadelphia County, No. 77, May term, 1933; Utley E. Crane, Judge. 

Action of assumpsit by Esther R. St: ager against the Federal Life Insurance 
Company to recover on a policy of life insurance. Judgment for plaintiff, and 
defendant appeals. 

Judgment reversed and judgment entered for defendant. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. , 

Henry S. Ambler, Frank R. Ambler, and Harry §. Ambler, Jr., all ot 
Philadelphia, for appellant. 

Samson B. Bernstein, of Philadelphia, for appellee. 

PARKER, Judge. ; 

This is an action by the beneficiary named in a policy of life insurance to 
recover the face amount of the policy on the death of the insured, The question 
involved in this appeal is whether the policy was in force at the time of the 
insured’s death. 

In answer to plaintiff’s statement of claim alleging that the policy was issued, 
the premiums were paid and the insured had died, the defendant replied that the 
policy had lapsed for failure to pay in time a premium, which was due on July 4 
1932, with a period of grace of one month, To this plaintiff answered that the 
premium was paid by “United States Postal Money Order between July 4, 1932, and 
August 4, 1932, in the sum of $5.00, which was duly received and credited to 
plaintiff’s account and receipted for by G. E. Matthew s, superintendent, duly auth- 
orized agent for collection of defendant corporation,” and, in addition, that plain- 
tiff had paid all premiums due until the death of the insured on January 30, 1933, 
which premiums were retained by the defendant thereby reinstating the policy. The 
case was tried in the municipal court by a judge without a jury and judgment was 
entered for the plaintiff for the full amount claimed. 

We will consider separately the two matters relied upon by the appellee and 
the court below to sustain the judgment, to wit, the payment of the premium due 
July 4, 1932, and the alleged reinstating of the policy by retention of premiums. 
The trial, court found, as stated in its memorandum opinion, “that the premium 
due July 4th, 1932, was paid by a United States Postal money order prior to 
August 4th, 1932; that defendant having either mislaid or lost said money order, 
plaintiff thereupon sent a duplicate money order issued under date of August 13th, 
1932, which was duly received and credited to plaintiff’s account.” We are at a 
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loss to understand how the learned judge of the court below could have made 
this finding as there is not a scintilla of evidence to support it. In fact, as we shall 
show, the plaintiff's own evidence is directly to the contrary. 

[1] The defendant, prior to the trial, took the deposition of its assistant secre- 
tary located at Chicago. This deposition gave a picture of the transactions between 
the parties from the standpoint of the records of the defendant and identified a 
number of letters and checks which had passed between them. The plaintiff testified 
on her own behalf and also offered the deposition taken by defendant with the 
correspondence and exhibits. This she had a right to do. O’Connor v. American 
Iron Mountain Co., 56 Pa. 234, 238; Gordon & Walker v. Little, 8 Serg. & R. 533, 
11 Am.Dec. 632. The defendant offered no evidence. 

The plaintiff in her pleadings had alleged that she had made a payment in July 
as found by the court, but her testimony on the trial did not support the allega- 
tion. Her own testimony proved that the only payment of premium attempted to 
be made in July, 1932, was by the personal check of the plaintiff on the Palmyra 
National Bank of New Jersey. That check was received by the defendant, but 
the Palmyra Bank refused to pay the check on presentation, answering “Not Suf- 
ficient Funds.” Plaintiff was promptly advised that the check was not good. Her 
testimony also showed that the money order which she claimed was lost was not 
purchased until August 13, 1932, after the period of grace for payment of premium 
due July 4, 1932, had expired, and a duplicate was not procured by her until 
November 22, 1932. There was not any evidence showing that the original money 
order was ever received by defendant or lost through its fault. 

[2] Not only so, but plaintiff's evidence disciosed conclusively that the payment 
due July 4, 1932, was not made or tendered until the policy had lapsed. We will 
refer to the evidence which established such failure to pay the premium when due. 
The policy in question was dated January 4, 1929, and called for the payment 
of a premium of $1 on the fourth day of each month in advance at the home 
office of the company in Chicago, IIl., or to a person authorized to receive such 
premiums, All payments of premiums which were made after the first payment 
in 1929 were made by remittances to the home office. The policy further provided: 
“If any premium or part of a premium shall not be paid when due or within the 
period of grace [one month], this policy shall become void, except as otherwise 
herein provided, without notice to any person interested.” The insured was a 
brother of the beneficiary and the premiums were paid by the beneficiary. The 
defendant had also issued a similar insurance policy calling for a like monthly 
premium on the life of the plaintiff's husband and it was the plaintiff’s custom 
to pay the premiums on both policies at the same time, the premiums on the hus- 
band’s policy being due on the 28th of each month. 

Although Mrs. Stager testified that the premiums due on the policies were 
paid by check or money order and that a receipt for the premiums so paid was 
evidenced by a written receipt of the company returned each time within a week 
of the remittance, she produced neither checks nor receipts. The receipts would 
undoubtedly have shown the precise months for which payments were made. 
The deposition offered by her showed that until April 4, 1932, the plaintiff had 
paid the premiums before they were due, the premium due on that date having 
been paid in March, but that she did not make any payment in April so that when 
a payment of $2 was made on May 5, 1932, it covered the premium due April 28, 
on her husband’s policy and the one due May 4 on her brother’s policy. In like 
manner the premium due June 4 was paid by check received by defendant on 
June 21. No payment having been made in July or on or before August 4, 1932, the 
policy by its terms lapsed. That the deposition correctly fixed the dates to which 
the payments applied was confirmed by plaintiff's own correspondence. By letter 
dated August 8, 1932, the defendant returned the check which had not been honored 
and advised plaintiff that it was a payment intended to cover the premium due on 
July 4 and that the policies were lapsed. Apparently acknowledging the correct- 
ness of the statements of the company, applications were made in August for the 
reinstatement of the brother’s policy, but the application being in improper form 
was returned to her. On August 13, plaintiff, as shown by the post office records, 
purchased a money order for $5, but it was lost and never received by the com- 
pany. On September 12, 1932, plaintiff wrote the defendant stating that the June 
payment was made by check of July 11, thus confirming the statement in the deposi- 
tion, She then added: “My check for July payment was returned insufficient a bank 
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error. I then forwarded a P. M. M. O. for five dollars which should pay July 
and August, and one dollar for a year’s premium Mr. Stager’s accident. The money 
order was for five dollars. Then in my last letter I sent a money for $2 dated 
September 6 which would be for September’s premium.” Likewise in a letter from 
Mrs. Stager to the company dated August 26, 1932, she identified the dishonored 
check and the money order as covering the July payment. It is true that Mrs. 
Stager did make the bald assertion that she made the April payment. That was 
true for it was paid on March 28th, but she made no payment during April, 
Even if we were to assume that Mrs. Stager meant to say that she made a 
payment during the month of April, that would not be sufficient to overcome the 
other positive evidence by records and letters placed in evidence by her. The bare 
statement that she made a payment in April would be no more than a conclusion for 
she had shown that the company did not receive any payment in April and she did 
not testify to sufficient facts to create the presumption that arises from proof of 
mailing of a letter properly addressed with postage prepaid. The plaintiff’s own 
proof uncontradicted established the fact that the July payment was not made when 
due or within the period of grace. The finding by the trial judge that the July 
premium was paid before lapse is without support and cannot stand. 

The second position of the appellee is that the defendant waived the lapse or 
consented to a reinstatement by a retention of premiums. The policy provided that 
after default the policy would be reinstated “upon written application therefor, 
subiect to evidence of insurability satisfactory to the company and also subject to 
any indebtedness existing against the policy at the date of default, with interest 
thereon and the payment of past due premiums with interest thereon at 6% per 
annum, 

[3, 4] Undoubtedly, an insurance company may under some circumstances by 
-eceipt and retention of premiums until after the death of the insured be held 
to have waived the production of evidence as to the insurability of an applicant 
for reinstatement (White v. Metropolitan Life Ins. Co., 22 Pa.Super. 501; Malchin- 
sky v. Mutual Life Ins. Co., 90 Pa.Super. 1; Gross v. Home Life Ins. Co., 112 
Pa.Super. 96, 170 A. 432), but the mere conditional acceptance of the overdue 
premiums will not revive the policy and the burden of proof is on the beneficiary 
in an action on the policy to show revival of the policy by compliance with its 
terms (Fishman y. Assurance Corporation, 120 Pa.Super. 490, 499, 183 A. 98; 
Mitchell v. Alta Life Ins. Co., 116 Pa.Super. 490, 176 A. 785). On August 8, 1932, 
the company advised the plaintiff that the policies were lapsed for nonpayment of 
premiums due and at the same time furnished her with blank forms of applica- 
tion for reinstatement and advised her as to the amount that would have to be paid 
to secure the reinstatement. Application was so made but on September 1, 1932, 
the application was returned because the insured had not answered all questions 
called for in the application, and she was advised that the statement of the date 
of birth of insured did not correspond with that given in the original application. 
The application was again sent to the company but was returned on September 
9, 1932, because all the blanks had still not been filled. The application for rein- 
statement was again sent to the company, but on September 19, 1932, the company 
wrote the plaintiff and advised her that her husband’s application for reinstate- 
ment had been granted but that of her brother had not been because they had not 
received a satisfactory answer to one of the questions on the blank form. The 
letter contained the following statement: “On your brother’s health certificate 
under question #6 which reads as follows: ‘Have you now any diseases or dis- 
orders? If any, give details’ he has inserted ‘Bladder’. If that question is ans- 
wered correctly and he now has a bladder disorder he would not be insurable. We 
are returning the application for him to modify if that question is incorrectly 
answered.” On October 6, October 26, November 3, and November 11, the com- 
pany wrote the plaintiff calling her attention to the fact that they had not received 
the corrected request for reinstatement. Under date of November 22, 1932, the 
plaintiff secured from the post office department a duplicate of the money order 
of August 13, 1932, and forwarded it to the company. On November 29 the com- 
pany acknowledged receipt of the duplicate money order and advised her as 
follows: “It is being held in suspense awaiting instruction from you. We can 
apply it to cover the December, January, February, March and April 28th pre- 
miums on your husband’s policy No. PI605558 if you desire. Your brother's 
policy as we have explained is not in force. If he wants to reinstate his contract 
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it will be necessary that he complete the inclosed health certificate. If and when 
that form is approved by our Underwriter his insurance could be reinstated and 
the $5 money order being held in suspense would then be applied in payment ot 
the July, August, September, October and November 4th premiums.” During the 
period between August and the death of the insured on January 30, 1933, the 
plaintiff sent to the company various money orders which with the duplicate money 
order would have been sufficient to have paid the premiums up to and including 
January, 1933. However, in a succession of letters during this period, some of 
which were in answer to letters from the plaintiff and remittances from the plain- 
tiff, the company each time advised the plaintiff that the money received was being 
held in suspense and would be held subject to her order or could be applied to 
the payment of the premiums on her husband’s policy. The correspondence set 
forth in no uncertain terms the fact that the policy had been lapsed, that the pay- 
ments were not received in payment of the premiums on her brother’s policy, and 
that nothing could be done until the company received a proper health certificate. 
This was not furnished. 

[5] Under the circumstances, the beneficiary did not sustain the burden of 
proof that was on her to show that the policy had been reinstated. The parties 
were constantly in correspondence as to the reinstatement of the policy and it was 
a condition precedent to such reinstatement that all premiums should be paid. 
Under such circumstances, the receipt and retention of the premiums were con- 
ditional, dependent on the completion of satisfactory proofs of good health. There 
is here no ground for an estoppel as against the company as the plaintiff could 
not have been misled. If the company improperly applied the premiums received 
to the payment of the premiums due on her husband’s policy, that might be the 
basis of a separate claim against the company, but it forms no basis for an 
assumption that the company waived the right to receive proofs of insurability. 
To retain the premiums under the circumstances shown was the most natural 
thing to do and not in any way inconsistent with the company’s demand for a 
health certificate. The keeping of the money was in anticipation of the receipt of 
a certificate of good health. Gould v. Equitable Life Assur. Soc., 231 N.Y. 208, 
131 N.E. 892, 894. There was not any evidence to sustain a finding by the court 


below that the company had waived receipt of proper proofs of insurability. 

It appears by plaintiff's own evidence that the policy, by its terms, had lapsed 
and was not in force on the date of the death of the insured. 

Judgment reversed and here entered for the defendant. 


McGINE v. STATE MUT. BEN. SOC. 
SAME v. INDUSTRIAL HEALTH ACCIDENT & LIFE INS. CO. 
Superior Court of Pennsylvania. Jan. 29, 1937. 
189 Atlantic Reporter 889. 
1. REINSTATEMENT. 

In actions on industrial life policies, evidence that insurers’ agents received 
premiums and gave receipts weekly for 3 months after full payment of premiums 
in arrears for 3 weeks, that insurers retained premiums and made no demands 
for proof of insured’s good health, held to support finding that insurers waived 
right to demand such proof as condition to reinstatement on nonpayment of 3 
weeks’ premiums. 

(For other case, see Insurance, Dec. Dig. § 370.) 

2. REINSTATEMENT. 

As respects conditions in life policy for revival of policy after lapse for non- 
payment only on proof of good health, where no provision for method of proof is 
set forth, burden to produce evidence of good health does not rest upon insured, 
and failure to do so will not as a matter of law defeat an attempted revival. 

(For other cases, see Insuance, Dec. Dig. § 370.) 


Appeals Nos. 292 and 293. October term, 1936, from judgments of Municipal 
Court, Philidalphia County, Nos. 308, 309, August term, 1935; William M. Lewis, 
Judge. 

Actions in assumpsit to recover the face of industrial life insurance policies 
by Hattie McGine against the State Mutual Benefit society, and against the Indus- 
trial Health, Accident & Life Insurance Company. From judgments for plaintiff 
for $157.50 and for $262.50, respectively, defendants appeal. 
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Judgment in each case reversed, with a venire facias de novo. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

George J. Edwards, III, Ralph S. Croskey, and George J. Edwards, Jr., all of 
Philadelphia, for appellants. 

Abraham T. Needleman and Samuel J. Needleman, both of Philadelphia, for 
appellee. 

PARKER, Judge. 

These two cases were tried together and, as they involve precisely the same 
questions, they will be disposed of in one opinion. The suits were brought by 
Hattie McGine, widow of Emanuel McGine, in one case against the State Mutual 
Benefit Society and in the other against the Industrial Health, Accident & Life 
Insurance Company, to recover the face of industrial life insurance policies. The 
defense in each case was that the policies were lapsed for nonpayment of pre- 
miums, and that, even if the policies were reinstated as claimed by the plaintiff, 
there was no liability upon the part of the insurance carriers, since the insured died 
from a sickness or disease contracted prior to 30 days after the date of an alleged 
reinstatement. The cases were tried by a judge in the municipal court without 
a jury, and resulted in verdicts for plaintiff in each case for the face of the policy. 
We are all of the opinion that certain trial errors require a retrial of the case but 
to avoid, if possible, further appeals, we will dispose of certain legal questions now 
raised, 

It will avoid confusion to refer to the facts in the case against the State 
Mutual Benefit Society, although the two cases differ only in the amounts of the 
policies and the amounts of the premiums payable. The policy in that case pro- 
vided: “If the weekly dues are due and unpaid for three successive Mondays, this 
certificate becomes lapsed automatically at the close of business on the third Mon- 
day, and can be reinstated only (a) by payment in full of arrears and (b) the 
presentation to the Society of satisfactory evidence of the good health of the 
member, both of which are conditions precedent to reinstatement. Payment of 
dues after this certificate has so lapsed, without presenting such evidence of good 
health, will not reinstate this certificate, but will only entitle the member, or the 
beneficiary, to a return, after demand, of the dues actually paid after the date 
of such lapse. If this certificate lapse and be reinstated at any time, then the 
Society shall not be liable for the payment of any money for or on account of 
the death of the member resulting from any sickness, disease or accident, contracted 
or occurring prior to the expiration of thirty days after the date of such rein- 
statement.” 

[1] The premiums due on March 18 and 25, and April 1 and 8, 1935, were not 
paid when due and the policy automatically became lapsed. The premiums in 
arrears were paid on April 11, 1935, and all premiums due thereafter were paid 
on time until the death of the insured on July 9, 1935. The insurance company, on 
and after April 11, 1935, sent a collector to the home of the insured each week 
and that agent received the premiums, gave an unconditional receipt therefor, and 
forwarded the premiums to the home office. The company retained the pre- 
miums and, so far as the record discloses, made no request of the insured for 
proof or evidence of his good health. We agree with the court below that there 
was sufficient evidence to support a finding of fact by the trial judge that the 
company waived its right to demand further “satisfactory evidence of the good 
health of the member” by the receipt and retention of the premiums for a period 
of 3 months and that the policies were reinstated. White v. Metropolitan Life 
Ins. Co., 22 Pa.Super. 501; Gross v. Home Life Ins. Co., 112 Pa. Super. 96, 170 
\. 432; Shay v. Phoenix A. & S. Ben. Ass’n, 28 Pa.Super. 527; Malchinsky v. 
Mutual Life Ins. Co., 90 Pa. Super. 1. 

|2] The clause in the policy dealing with reinstatement gives no hint as to the 
nature of the evidence that might be required by the company to reinstate the 
policy or the manner in which the approval of the company should be manifested. 
The insured had no way of knowing what would be satisfactory to the company 
or what facts they desired to have in order to form a decision. “The burden ot 
taking the initiative and proceeding with the production of evidence until the 
company expressed satisfaction with it, both as to quantum and quality, did not 
rest upon the insured and his omissions so to do Would not, as a matter of law, 
defeat the attempted revival.” Malchinsky vy. Mutual Life Ins. Co., supra, 90 Pa. 
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Super. 1, at page 11. An agent, or collector, was calling at the home of the insured 
weekly and, for all that the insured knew, the company may have been securing 
on its own account such evidence as it deemed necessary to determine the health of 
the insured at that time. There was no evidence of any request by the insured 
for evidence of good health. Consequently, when the company accepted the pre- 
miums weekly for 3 months and retained them without any suggestion that the 
receipt of premiums was conditional in any respect, there was sufficient evidence 
to raise a question of fact as to whether the company had had a reasonable time 
in which to make its decision. The question of reinstatement was therefore one 
of fact to be decided by the judge sitting as a jury. 

To the alternative defense of the insurance company the court below apparently 
gave no consideration, for the opinion filed makes no reference to it. The trial 
judge, over the objection of the plaintiff and subject to exceptions, received cer- 
tain hospital records which, if properly proved and competent for the purpose, 
showed that the insured visited the dispensary of the Orthopaedic Hospital on 
April 26, 1935, and was admitted as a patient to that institution on May 10, 1935; 
that thereafter he was discharged from that hospital to the Graduate Hospital 
of the University of Pennsylvania for a probable operation; that after his removal 
to the Graduate Hospital he was operated on and died on July 9, 1935, as a result 
of a supra sellar tumor above the pituitary gland. The diagnosis of the Ortho- 
paedic Hospital indicated that the patient was suffering while in that institution 
from a pituitary tumor. There was nothing in the record to contradict the evi- 
dence received, except that his wife and sister-in-law testified that the insured 
was a well man before going to the hospital. 

The earliest date that may be assumed as a time when the policy was reinstated 
was April 11, 1935, at which time the back premiums were received by the com- 
pany. The company would have a reasonable time thereafter to decide whether 
the policy would be reinstated. The terms of the policy clearly provide that, if 
death resulted from any sickness, disease, or accident contracted or occurring prior 
to the expiration of 30 days after the date of such reinstatement, the company 
shall not be liable for the payment of any death benefits. This provision is clear 
and not ambiguous. Consequently, if the disease of which the insured died was 
contracted or occurred on or prior to the expiration of 30 days after the date of 
such reinstatement, the insurance company was not liable. The hospital records 
indicate that some time in April the insured visited the dispensary and was admit- 
ted as a patient on May 10, 1935. This evidence being uncontradicted, it is difficult 
to see how a court could have disregarded such testimony, and we presume that 
this provision in the policy was overlooked when the case was considered. 

|3] The difficulty with disposing of the case, however, arises from the fact 

that the hospital records were improperly received in evidence. One Reba Frank 
was called as a witness by defendant and was sworn. She had with her certain 
records resembling hospital records. An offer was called for, was made, and was 
objected to. The objection was overruled, and, without any proof as to how the 
Witness came in possession of the records, or what position, if any, she occupied 
in the hospital, the records were received in evidence unconditionally. A record 
purporting to be from the Orthopaedic Hospital was received in the same manner. 
We know of no rule of evidence holding that alleged records of a hospital, even 
though a public one, prove themselves. There was not any evidence showing that 
the records received were the records of any hospital and it was clear error to 
receive them without proof of their authenticity. 
_ [4, 5] Even if the records had been properly proved, they were not admissible 
tor all purposes and to prove all the facts set forth in those records. Hufnagle 
v. Delaware & Hudson Co., 227 Pa. 476, 76 A. 205. Also, see Paxos v. Jarka 
Corporation, 314 Pa. 148, 171 A. 468. We have not in this state any statute making 
hospital records admissible in a case of this character.' Such records, being hear- 
say evidence, are not competent evidence unless on the principle of necessity. 
Even then such hearsay statements are not receivable unless the person alleged 
to have made the statement is not available as a witness. 3 Wigmore on Evidence 
§ 1521 et seq.; also see sections 1707 and 1639. 


., _By Act of June 2, 1915, § 422, P.L. 736, as amended by Act June 26, 1919, P.L. 642, § 6 
(77 P.S. § 835), in cases involving workmen’s compensation, the records kept by a hospital of 
the medical or surgical treatment given to an employee in such hospital are admissible as 
evidence of the medical and surgical matters stated therein. 
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{é] The records should not have been received for any purpose on the state 
of the proofs. However, the court did receive them and the defendant relied 
thereon, consequently, right and justice require us to grant a new trial that the 
defendant may have the opportunity to submit, if possible, competent proofs tend- 
ing to show that the disease of which the insured died was contracted or occurred 
prior to the expiration of 30 days after the date of such reinstatement, if the 
court shall hold that the policies were so reinstated. 

The judgments in each of the above cases are reversed with a venire facias 
de novo. 


HORSFIELD v. METROPOLITAN LIFE INS. CO. 
Superior Court of Pennsylvania. Jan. 29, 1937. 
189 Atlantic Reporter 892. 
1. BENEFICIARY. 


Under life policy payable to insured’s executor or administrator but contain- 
ing facility of payment clause permitting payment by insurer to wife or other 
person appearing to it to be equitably entitled to money, widow had no yalid 
enforceable claim against the insurer. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

3. RETURN PREMIUM. 

Under life policy providing that if insured was not in sound health or had 
been attended by physician or had specified diseases not shown therein, insurer 
might declare policy void and should be liable only for return of premiums, except 
in case of fraud, in which case all premiums should be forfeited to the company, 
an offer to return the premiums paid was not a condition precedent to the right 
to declare the policy void after insured’s death, especially where it offered to 
amend its affidavit of defense to make a formal offer of the premiums, and was 
prevented from doing so by plaintiff’s objections. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

4. MEDICAL EXAMINATION. ‘ 

Plaintiff in action on life policy relying on statute providing that certificate of 
health or declaration or report as to health by medical examiner or agent shall 
estop insurer should have made specific reference thereto as ground for her 
request for a finding in her favor (40 P.S. § 5lla). 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 

5. MEDICAL EXAMINATION. : 

Statute estopping insurer when medical examiner or agent recording answers 
of applicant issues certificate of health or declares applicant fit subject for insur- 
ance or so reports to company cannot be constitutionally applied to policy on 
life of one who had died before its enactment (40 P.S. § 5lla). 

(For other cases, see Insurance, Dec. Dig. § 4.) 


Appeal No. 358, October term, 1936, from judgment of Municipal Court, Phila- 
delphia County, No. 103, April term, 1932; Leopold C. Glass, Judge. 

Assumpsit by Mary Horsfield against the Metropolitan Life Insurance Com- 
pany, which by amendment became an action by Mary Horsfield, executrix of 
Harry Horsfield, deceased, against such defendant. From a judgment for defend- 
ant, plaintiff appeals. 

Modified. : 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. . 3 

Nathan Agran, Herman P. Abramson, and Max E. Cohen, all of Philadelphia, 
for appellant. 7 

Carroll Wetzel, Owen B. Rhoads, and Dechert, Smith & Clark, all of Philadel- 
phia, and Harry Cole Bates, of New York City, for appellee. 

KELLER, President Judge. eas 

[1] This was an action, brought originally by Mary Horsfield, individually, on 
April 2, 1935, against Metropolitan Life Insurance Company upon an industrial 
policy of life insurance issued, October 30, 1933, to her husband, Harry Horsfield, 
who died on June 15, 1934. The policy by its terms was payable to the executor 
or administrator of the insured, unless the company availed itself of the “facility 
of payment” clause and made payment to the wife, or some other person appearing 
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to said company to be equitably entitled to the money. As widow, Mary Horsfield 
had no valid, enforceable claim against the company on the policy. Willard v. 
Prudential Ins. Co., 276 Pa. 427, 120 A. 461, 28 A.L.R. 1348. 

The defendant insurance company in its affidavit of defense set up (1) the 
want of any right of action on the part of the plaintiff upon the policy; and (2) 
by way of defense on the merits pleaded the condition in the policy which gave 
the company the right to declare the policy void, and limited its liability in such 
event to the return of premiums paid on the policy,’ if, inter alia, the insured “is 
not in sound health on the date hereof, or * * * has, within two years before the 
date hereof, been attended by a physician for any serious disease or complaint, or, 
before said date, has had any pulmonary disease, or chronic bronchitis or cancer, 
or disease of the heart, liver or kidneys, unless such * * * medical attention or 
previous disease is specifically recited in the ‘Space for Endorsements’ on page 
4 in a waiver signed by the Secretary”; and averred that the insured, within two 
years prior to the date of the policy contract, to wit, October, 1931, and April, 
1932, had been attended by a physician or physicians for a serious disease, namely, 
aortic regurgitation, due to rheumatic heart and chronic valvular endocarditis, 
and had, and was suffering from, disease of the heart; and that such diseases and 
medical attendance had not been specifically recited in the “Space for Endorse- 
ments” on page 4 of the policy, in a waiver signed by the secretary; and that the 
insured was not in sound health on the date of the policy, but suffered from said 
diseases continuously from a time prior to the date of said policy to the time of 
his death. The defendant, in its affidavit of defense, also denied that the plaintiff 
had furnished proofs of death entitling her to recover under the policy and averred 
that the proofs of death furnished by the plaintiff to defendant stated that the 
insured, within two years prior to the date of the policy, had been attended by 
physicians for the serious diseases above set forth and was suffering at that time 
and prior thereto from disease of the heart. 

On April 21, 1936, the day before the case was called for trial before Judge 
Glass, without a jury, the defendant, very fairly, it may be said, entered into a 
formal stipulation with the plaintiff that the name of the plaintiff in the action, 
wherever it appeared of record “in the praecipe, summons, statement of claim, 
docket and elsewhere,” should be amended to read, “Mary E. Horsfield, as 
Executrix of the Estate of Harry Horsfield, Deceased,” letters testamentary hav- 
ing been issued to her by the register of wills of Philadelphia county on April 
9, 1936, over a year after suit was brought. Had the amendment not been allowed, 
under the ruling in Williard v. Prudential Ins. Co., supra, the plaintiff could not 
have recovered, and would have had to bring another action in her capacity as 
executrix. 

[2] We need not recite the testimony produced at the trial. Under the prin- 
ciples so clearly laid down by the Supreme Court in Evans v. Penn Mutual Life 
Ins. Co., 322 Pa. 547, 186 A. 133, it would have been sufficient to take the case to 
the jury, if a jury trial had not been waived by the parties; and it was sufficient 
to support a finding for the defendant, where, as here, the trial judge resolved 
the questions of fact against the plainti@. The findings of a trial judge, sitting 
without a jury, have the force and effect of the verdict ofa jury, and, when sus- 
tained by the court in banc, will not be set aside by an appellate court, if there is 
competent evidence to support them. 


The appellant contends that judgment should have been entered in her favor 
on two grounds, which we will consider in order. 


[3] (1) The first ground, on which she rests her right to judgment, is that 
the defendant, in its affidavit of defense, did not plead an offer to return, or 
tender of, the premiums paid by the insured, to wit, $11.90, in electing to declare 
the policy void for the reasons set forth as above. But the policy does not provide 
that the repayment of the premiums paid by the insured, or an offer to return, or 
a tender of, said premiums, shall be a condition precedent to the right to declare 
the policy void for the reasons above stated. The language is, “the liability of 
the company in case of any such declaration [that the policy is void for the rea- 
sons above] or in the case of any claim under this policy, shall be limited to the 
return of premiums paid on the policy, except in case of fraud, in which case all 
Premiums will be forfeited to the company.” If the policy is declared void and 


*“Except in case of fraud, in which case all premiums will pe forfeited to the company.” 
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canceled by the company in the lifetime of the insured, it would seem fair and rea- 
sonable that the return of the premiums paid should be made, or at least tendered, 
concurrently with the declaration of cancellation, even though the policy makes 
no specific provision on the subject; for the facts would bring the case within the 
line of reasoning frequently applied to the attempted cancellation of fire insur- 
ance policies by an insurance company before a loss by fire, under policies then in 
use. But we need not decide that question, for it is not now before us. The 
language used in the policy, applicable as it is to the act of the company declaring 
a policy void after the death of the insured because of breach of condition as to 
his health and attendance by physicians for serious disease, fixes the liability of 
the company in a claim or action against it on the policy and limits the amount 
recoverable in such case to the amount of premiums paid on the policy, except in 
case of fraud, when no recovery at all is permitted. This effectually rebuts the 
contention that the repayment or tender of the premiums paid is a condition pre- 
cedent to the company’s right to present such a defense. If the company’s can- 
cellation of the policy is upheld, the plaintiff’s right to a verdict for the amount 
of premiums paid, depends on whether the evidence sustains a finding of fraud 
on the part of the insured, or merely a breach of condition as to the insured’s 
sound health, ete., without any fraud on his part. The language of the policy 
should not be wrested from its plain meaning, even against an insurance company, 
so as to imply a condition that was not prescribed in the policy. The casual 
expression in the opinion of the Supreme Court in Home Mutual Life Ass’n v. 
Riel, 1 Monag. 615, 622, 17 A. 36,7 does not require us so to hold; certainly not, 
least an offer to return, the premiums,” ' 
when consideration is given to the fact that the defendant company at the trial 
recognized its liability for a return of the premiums and moved to amend its aff- 
davit of defense so as to make formal admission of and offer to return the same, 
and was prevented from doing so only by the objection of the plaintiff to the 
amendment and the statement that she would plead surprise and ask for a con- 
tinuance of the case. ; 

[4, 5] (2) Appellant’s second contention is that the insurance company was 
estopped from setting up its defense in this action by the Act of July 19, 1935, P. 
L. 1319, 1320, which adds section 411A to the Insurance Act of May 17, 1921, P. 
I, 682 (40 P.S. § 5lla). 

No reference was made to this statute by plaintiff's counsel on the trial, nor 
was it brought to the attention of the court below or of opposing counsel until the 
argument of the rule for judgment non obstante veredicto. If it was not an after- 
thought, plaintiff’s counsel, in fairness to the court, should have made specific ref- 
erence to the act of 1935 as ground for their request for a finding in her favor. 
Morrett v. Fire Ass’n of Phila., 265 Pa. 9, 108 A. 171; Grange Nat. Bank v. Coll- 
man, 306 Pa. 200, 159 A. 26. But as the point was specifically raised at the argu- 
ment of the rule in the court below, we will consider it. As ground for the appli- 
cation of the statute, the plaintiff relies on her offer—as cumulative evidence of 
the insured’s sound health—of the original application for the insurance, which 
was not affixed to the policy, but which gontained the verification or certificate of 
the agent of the company, who secured the application, that the applicant was 
apparently in good health and physical condition at the time. 

We need not here decide whether the act of 1935, supra, applies to policies of 
life insurance issued before its effective date, where the insured is then living, and 
is, to that extent, restrospective in effect, or is wholly prospective and limited to 
policies of insurance issued after its effective date. See reference in Kessler v. 


2 The defense in that case was that the policy never went into effect because the insured 
had not signed the application for insurance. Referring to this, the court said: ““The company 
received the premiums, and has retained them up to the present time. If during all these years 
the company was not bound for such a cause as this, there should have been a return of, or at 

° “Effect of medical examination and waiver thereof. 

“In any case where the medical examiner, or physician acting as such, or the agent of the 
insurer recording the answers of the applicant where a medical examination is waived, of any 
insurance company doing business in this State, shall issue a certfiicate of health, or declare the 
applicant a fit subject for insurance, or so report to the company or its agent under the rules 
and regulations of the company, it shall thereby be estopped from setting up in defense of the 
action on the policy or certificate issued to the insured, that the insured was not in the condition 
of health required by the policy or certificate or by the company issuing the same at the time 0 
the medical examination, or the recording of the answers of the applicant where a medical 
examination is waived, unless the same was procured by or through the fraud, deceit, oF 
misrepresentation of or on behalf of the insured.” 
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National Life & Accident Ins. Co. (Pa.Super.) 188 A. 377, opinion by Judge Cun- 
ningham filed December 11, 1936. For we are satisfied that even if it is to some 
extent restrospective and applicable to policies of insurance issued before it became 
effective, where the insured was then living, it cannot be applied to a previously 
issued policy whose status was fixed by the death of the insured before the passage 
and approval of the act. While the act, to some extent, affects procedure, it is 
not limited in its operation and effect to procedural matters, and, if applied to the 
present case, would deprive the defendant company of a valid and existing defense 
on the merits pleaded to a pending action on a policy issued before its passage, 
the status of which and the corresponding rights of the parties were fixed by the 
death of the insured over thirteen months before the act was passed. This cannot 
constitutionally be done. Beaver County B. & L. Ass’n v. Winowich, 323 Pa. 
483, 187 A. 481, 921. The insured, in this case, died on June 15, 1934. Action was 
brought on the policy on April 2, 1935. Defendant's affidavit of defense was filed 
on May 23, 1935. It set up a defense which was then valid and legal, and effectual 
to prevent a recovery under the policy, if established to the satisfaction of the 
trier of fact. To deprive the company of that defense and require it to pay the 
face of the policy by the subsequent enactment of a statute, which provides that 
the report or certificate of the soliciting agent shall operate as an estoppel against 
the company—an effect not legally attributable to it, or even contemplated, when 
the policy became a death claim—would not be a mere matter of procedure, but 
would affect the substantive law of the case and divest the defendant company 
of its legal rights. 

We hold that the Act of July 19, 1935, cannot legally be applied to an action 
upon a policy of life insurance where the insured died before the effective date of 
the statute. 

[6] (3) As ground for a new trial, plaintiff assigns as error the admission in 
evidence, on behalf of the defendant, of the proofs of death furnished the insur- 
ance company pursuant to the provisions of the policy. She contends that as these 
proofs were furnished by her individually they cannot be offered as evidence 
against her, in her capacity as executrix, after the oadianaan of the action. Her 
contention is without merit. 

Before bringing suit, Mrs. Horsfield submitted certain proofs of death to the 
defendant company. She then brought this action and in her statement of claim 
averred in paragraph 7: “Plaintiff further avers that she has furnished defendant 
with good and sufficient, due and satisfactory proofs of the facts hereinbefore set 
forth upon blanks furnished by the defendant company.” By stipulation of coun- 
sel, filed of record the day before the trial, it was agreed that the name of the 
plaintiff, wherever it appeared of record in the praecipe, summons, statement of 
claim, docket, and elsewhere should be amended to read, Mary E. Horsfield, as 
executrix of the estate of Harry Horsfield, deceased. It is clear that following 
this stipulation, wherever “plaintiff” appears in the statement of claim, affidavit 
of defense, and other papers of the case, it shall thereafter be taken to mean, the 
plaintiff as amended by said stipulation, to wit, Mary E. Horsfeld, executrix of 
the estate of Harry Horsfield, deceased. By this stipulation the plaintiff, in the 
action as thus amended, adopted the averments and acts of the original plaintiff, 
including the furnishing of proofs of death. Otherwise she failed to comply with 
the provisions of the policy in that regard and was not entitled to recover. 

|7| The plaintiff could not accept, without objection, the statement of the 
court on the trial made just before she rested, which relieved her of producing 
evidence essential to her case: “It is admitted that the company issued this policy, 
that the insured died, and that proofs of death were furnished’”—meaning the 
proofs furnished by Mary E. Horsfield, prior to her taking out letters testamentary 
-and then repudiate the proofs when offered by the defendant in support of its 
case, as averred in its affidavit of defense. She cannot adopt the proofs for her 
own purposes in order to show compliance with the provisions of the policy and 
object to the defendant’s use of them as relevant evidence in its behalf. 2 Wig- 
more on Evidence (2d Ed.) § 1073 (4) and note 9, p. 570. She was not bound 
by the contents of the proofs and was permitted to ‘contradict them by other evi- 
dence, but having adopted and used them for the purpose of showing compliance 
with the conditions of the policy, she could not be allowed to repudiate them when 
offered hy the defendant. She cannot blow hot and cold. 

The case of Allegheny Trust Co. v. State Life Ins. Co., 110 Pa.Super. 37, 167 
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A. 251, relied on by appellant is not at all in point. There, proofs of death fur- 
nished the defendant insurance company by the Allegheny Trust Company admin- 
istrator of C, in a claim upon a policy insuring the life of C, were held properly 
excluded when offered in evidence on behalf of the insurance company as an 
admission against interest of the plaintiff in an action brought by Allegheny Trust 
Company, administrator of L, upon a totally different policy, insuring the life of 
L. We said (110 Pa. Super 37, at page 40, 167 A. 251, 252): “The fact that the 
same corporation happened to be administrator in both estates did not have the 
effect of making a statement by it in the proof of death of the one intestate operate 
as an admission of the responsibility of the other intestate for that death, in a suit 
on a different policy of insurance. * * * It was acting in two different representa- 
tive capacities—as much so as if there had been two different administrators.” 

The assignments are overruled. 

Judgment should have been entered in the court below in favor of the plaintiff, 
as executrix of the estate of Harry Horsfield, deceased, and against the defendant 
for $11.90, the amount of premiums paid by the insured, with interest from April’ 
21, 1936. 

The judgment will be modified accordingly. 


EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES v. SAURMAN. 
Superior Court of Pennsylvania. March 1, 1937. 
100 Atlantic Reporter 422. 
5. ANNUITY. 

Where insurance company, in issuing annuity contract, made a mistake as to 
the amount of the annuity, conflict between amount fixed on face of policy and 
tables of optional annuity payments held not to charge assured with notice of the 
mistake, so as to authorize reformation. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

Appeal No. 18, October term, 1937, from final decree of Court of Common 
Pleas No. 4, Philadelphia County, No. 1863, June term, 1935, in Equity; Eugene 
V. Alessandroni, Judge. i 

Bill in equity for reformation of annuity contract by the equitable Life Assur- 
ance Society of the United States against Elizabeth W. Saurman, From a decree 
dismissing the bill, plaintiff appeals. 

Affirmed. 

: iy before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, and 
ames, 5, 

: Robert J. Sterrett, of Philadelphia and Alexander & Green, of New York 
City, for appellant. 

George W. Harkins, Jr., of Philadelphia, for appellee. 

JAamEs, Judge. 

Early in July, 1932, Elizabeth W. Saurman wrote a letter to the Equitable Life 
Assurance Society of the United States seeking information as to the cost of an 
annuity. On July 5, 1932, two agents of the company, Ralph C. Carnes and John 
P. Cranston, called upon her, at which time Elizabeth Saurman made an applica- 
tion for a 3%-unit contract, which application contained no information as to the 
monthly payment to be paid. Shortly afterwards a notation was made on the 
application to issue an additional contract for 14 units. Two contracts of the 
company were issued for 3% units and 1% units, respectively, both of which were 
brought to the home of the assured; when it was suggested to the assured that 
one contract for 5 units. be written, to which assured agreed. In the early part 
of August, 1932, the same agents returned with a contract for 5 units providing 
for a monthly payment of $55.85 beginning at the age of 60, for a quarterly pre- 
mium of $132.50, which amount was paid by assured. In November, 1934, when 
assured became interested in an additional annuity contract, the insurance com- 
pany discovered that an alleged error had been made in the monthly payment in 
that the amount stated was $55.85, whereas the correct amount should have been 
$23.15. The assured refused to surrender the policy for correction, whereupon 
the insurance company filed a bill in equity to reform the contract to conform 
with the intent and agreement of the parties. The assured filed her answer and 
after full hearing the chancellor, in a comprehensive opinion, dismissed the bill 
and, among other findings of fact, found as follows: “6. Plaintiff has failed to 
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present clear, precise and indubitable evidence that the policy for five units issued 
to the defendant providing for a monthly annuity of $55.85 beginning at the age 
of 60 for a quarterly premium of $132.50 was the result of a mutual mistake, and 
that the agreement of the parties was that the contract should provide for a 
monthly annuity of $23.15. * * * 9. The mistake, if any, made in the issuance of 
policy now in the possession of the defendant, was the careless and negligent act 
of the plaintiff’s agents or employees and not of the defendant. 10. The mistake 
was not mutual.” The chancellor further found as conclusions of law: “l. There 
is no probative evidence of a mutual mistake requiring the reformation of the 
annuity policy issued to the defendant. 2. Any mistake made in the issuance of 
the policy now in the possession of the defendant was due solely to the negligence 
of the plaintiff’s agents or employees and, therefore, cannot be remedied by a court 
of equity.” Exceptions to the chancellor’s findings of fact and conclusions of law 
were dismissed by the court in banc, which entered a final decree dismissing the 
bill. 

[1] The rule is long established that the findings of a chancellor, when affirmed 
by the court in banc, have the force and effect of a jury’s verdict, and ordinarily 
will not be disturbed on appeal. Custis v. Serrill et al., 321 Pa. 154, 183 A. 774. 
The sole question for us to determine is whether the evidence may fairly be said 
to support the conclusion of the judge who saw and heard the witnesses. 

|2] The testimony produced at the hearing, briefly stated, is as follows: Ralph 
Carnes testified that at the first interview, accompanied by John P. Cranston, he 
learned that Elizabeth Saurman was willing to invest $25 or $30 per month; that 
at the second interview a 3%-unit policy was shown to assured together with 
another policy for 1%4 units, and it was then decided to issue a new policy for 5 
units: that he did not remember any staetments made regarding the amount pay- 
able under any of the policies, but they did go over the two policies for 3% units 
and 1% units with the assured at the second interview. He further testified that 
at the first interview the exact amount of income was not stated to the assured. 
He and the agent delivered the 5-unit policy to Elizabeth Saurman, went over the 
contract with her, but did not notice that there was an error as to the amount. 
Cranston was unable to give any positive information as to what transpired at the 
several interviews. The company was not able to produce the original 3%4-unit 
and 1%4-unit policies because they had been destroyed by it in the usual course of 
business. However, it offered in evidence its original work sheets from which 
the original policies were prepared. ‘They showed that the 3%-unit policy pro- 
vided an income of $16.20 per month. and the 1%-unit policy an income of $6.84 
per month. Various clerks were called who testified that they had worked on these 
work sheets in the process of preparing the policies. The work sheet of the con- 
solidated policy, on which the allegedly mistaken amount was placed, was offered 
in evidence. Richard D. Sieber, plaintiff's clerk, testified that he was the one who 
originated the error by ordering on the work sheet the amount of $55.85. His 
explanation of the mistake was that in going over the rate sheet, he took his figures 
from the column for males instead of the one provided for females. These figures 
were later checked by other clerks, but the mistake was not discovered. The face 
of the policy provided that “at any time prior to commencement of such Annuity 
payments * * * the Annuitant may * * * elect in writing in lieu thereof either: (1) 
a life annuity * * * or (2) a refund annuity. * * *” Both of these annuity plans 
aoe a conflict with and contradiction of the annuity as fixed on the face of 

le policy. 

The assured’s narrative, corroborated by her sister, was that she had told the 
agents she desired an income of $30 a month and that Carnes told her that would 
be 3% units; that at the second interview Carnes told her 5 units would give her 
$55.85 per month at the age of 60, which she noted was better than the offer of 
another company where she had made inquiries; that the offer of the other com- 
pany was more than the amount of $23.15, which the insurance company contends 
the annuity should have been; that when the consolidated policy was delivered 
to her, Carnes read to her from the face of the policy that the income was $55.85 
per month. She testified that the two original policies carried on their faces two 


figures which when added totaled $55.85. 

This testimony presented a question of fact for the chancellor to determine. 
He accepted assured’s version, which established that no mistake had been made 
but that the policy delivered was in accordance with the statements made by the 
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company’s agents, and if a mistake had been made by the company, assured had 
no knowledge thereof. 

[3-5] The governing principles, applicable to the reformation of a contract 
of insurance, have recently been discussed in Kaufman v. New York L. Ins. Co., 
111 Pa. Super, 273, 169 A. 447, affirmed in 315 Pa. 34, 172 A. 306, where we cited 


with approval what was said in Boyce v. Fire Ins. Co., 24 Pa. Super. 589: “It is 
a settled rule in equity that where the court is asked to reform the written evidence 
of a contract, the mistake must be mutual. * * * A court of equity has not power 
to reform an agreement; it can only correct the written evidence of the agreement 
to make it correspond to the understanding of the parties.” We further recognized, 
however, a broader principle that a mistake by one party coupled with knowledge 
thereof by the other, may, under certain circumstances, afford a basis for equitable 
relief. If the testimony of the assured was believed, we have no proof whatever 
of mistake, but rather that the terms of the contract were as represented by the 
company’s agents. The conflict or contradiction between the amount fixed on the 
face of the policy and the tables of optional annuity payments was not sufficient to 
charge the assured with notice that a mistake had been made. Assured’s main 
concern was the receipt of a fixed income, which the policy definitely provided for, 
and she was under no duty to analyze other provisions which she might adopt 
when arriving at the age when the option was to be exercised. She was entitled 
to rely on the definite promise of the policy and was not required to examine 
optional provisions, which were apparently for her benefit, to determine whether 
such provisions were inconsistent with the face of the policy. 

Appellant argues that the court erred in holding that the only contract was 
the 5-unit consolidated policy. If we concede that the contract was the original 
policies for 3% and 1% units, we are still faced with the positive testimony of the 
assured that the agents, while retaining the policies, stated that the combination 
of the policies would provide an income of $55.85 per month at age sixty. 

The findings of the chancellor, approved by the court in banc, were fully 
supported by the testimony. 

In view of our conclusion, we have not discussed the incontestible clause of 
the policy or any other question not directly raised on this appeal. 

ensee affirmed. 

Rhodes, J., absent. 


COLUMBIAN NAT. LIFE INS. CO. v. INDUSTRIAL TRUST CO. 
et al. No. 1260. 
Supreme Court of Rhode Island. Feb. 6, 1937. 


190 Atlantic Reporter 13. 
2. CANCELLATION. 

In insurer’s suit to cancel reinstatement of life policy, variance arising from 
absence of proof of allegation that insured remained in bed for a week after a 
certain illness he/d immaterial. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

4. WAIVER. 

Insurer by receiving amount of defaulted premium note he/d not to have 
waived right to treat life policy as lapsed, where payment was never approved at 
insurer's home office as a payment removing default and where insurer and 
insured, subsequent thereto, took steps looking toward reinstatement of policy. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

5. PLACED CONTRACT. 

Where insurer accepted check and notes, executed for required additional pre- 
mium for reinstatement of life policy, at its home office in Massachusetts, and 
affixed rider to policy evidencing reinstatement, last act essential to meeting of 
minds was done in Massachusetts and reinstatement agreement became a Massa- 
chusetts contract. 

(For other cases, see Insurance, Dec. Dig. § 365]1].) 

6 WHAT LAW GOVERNS? 

Rhode Island statute applied only to life policies made in Rhode Island and 
could not be considered in suit for cancellation of Massachusetts contract for rein- 
statement of life policy (Laws 1931, c. 1757, § 12). 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 
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8, MISREPRESENTATION. 

Under Rhode Island common law, life policy procured by material false 
representation by insured which he warranted to be true is voidable by insurer, 
irrespective of whether representation contributed to insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 268.) 

9, CANCELLATION. 

Where insurer’s suit for cancellation of reinstatement of life policy on ground 
of insured’s misrepresentations was governed by Rhode Island common law, 
insurer was not required to prove that matter misrepresented contributed to 
insured’s death, and submission of such question to jury was not required. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

10. KNOWLEDGE OF INSURED. 

Where application for reinstatement of life policy states that any untrue state- 
ment shall operate to limit insurer's liability under policy, such policy is voidable 
by insurer where procured by material false representations made as of insured’s 
own knowledge, notwithstanding that insured believed them to be true. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

11. CONSULTATION. 

Where questions in application for reinstatement of life policy indicated that 
insurer deemed it material whether insured had been ill or had consulted a phy- 
sician, fact that insured disbelieved physician’s diagnosis of insured’s illness, 
occurring pending negotiations for reinstatement, as angina pectoris held not to 
preclude cancellation of reinstatement for failure to disclose such illness to 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

12, CHANGE IN HEALTH. 

Insured applying for reinstatement of life policy had duty to disclose material 
change in health between time of application for reinstatement and time of accept- 
ance, notwithstanding that contract of reinstatement was to take effect 
date prior to that on whfich insured became ill. 

(For other cases, see Insurance, Dec. Dig. § 265[2].) 

REINSTATEMENT. 

Insurer in reinstating life policy on application stating that insured had had 
no illness since policy was issued and was in sound health did not assume risk 
that insured then had had angina pectoris. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

OPTION. 


Where insured never had right to elect to take paid-up extended insurance 
because of failure to comply with provisions of life policy relating thereto, insured’s 
successors were not entitled after lapse to exercise such right and could not defeat 
insurer’s suit for cancellation of reinstatement of policy on theory that they were 
entitled to exercise such right. 


(For other cases, see Insurance, Dec. Dig. § 365[2].) 
15. REINSTATEMENT. 

Insurer by offering to pay insured’s successors’ net paid-up value of life policy 
at time of lapse and all consideration received subsequent to lapse with interest on 
such items tendered all that was required to entitle it to cancellation of reinstate- 
ment of policy on ground of fraud. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

FRAUD. 

_ Insurer held not barred by laches from maintaining suit for cancellation of 
reinstatement of life policy because suit was not brought before insured’s death, 


where insurer had no notice of fraud on which suit was based until subsequent to 
death 


as of a 


(For other cases, see Insurance, Dec. Dig. § 370.) 
Flynn, C. J., and Condon, J., dissenting. 


\ppeals from Superior Court, Providence and Bristol Counties; Alexander 
L.. Churchill, Judge. 
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Suit by the Columbian National Life Insurance Company against the Industrial 
Trust Company and another. From the decree rendered, the defendants appeal. 

Appeals denied and dismissed, decree appealed from affirmed and cause 
remanded. 

Claude R. Branch, of Providence, and F. H. Nash and E. K. Nash, both of 
Boston, Mass., for complainant. 

Comstock & Canning and Andrew P. Quinn, all of Providence, for Industrial 
Trust Co. 

Joseph E. Beagan and Robert P. Beagan, both of Providence, for Elizabeth V. 
Wholey. 

Moss, Justice. 

This is a suit in equity brought by the complainant as the insurer in a policy 
of insurance on the life of Timothy V. Wholey. It was brought after his death 
against the Industrial Trust Company as assignee of the policy and Elizabeth V. 
Wholey, who is the widow of the insured and executor of his will and sole bene- 
ficiary of the policy; and the relief prayed for is the cancellation of a reinstate- 
ment of it after it had lapsed for a default in the payment of a premium. ‘The 
suit was heard in the superior court on an amended bill, answers thereto, and evi- 
dence ; and it is now before us on the respondents’ appeals from the final decree for 
cancellation of the reinstatement, upon payment to the respondents of certain 
sums admitted by the complainant to be due for the. net paid-up value of the 
policy at the time of the default and for money paid thereafter by the insured on 
premiums, and interest on these sums, and upon the surrender by the complainant 
of certain notes given by the insured on account of such premiums, 

This is the second time that this case has been before this court. The respond- 
ent beneficiary demurred to the first amended bill and the Industrial Trust Com- 
pany answered it, alleging that after the bill had been filed it had instituted an 
action at law on the policy. After this fact had been admitted by the complainant’s 
replication, the Industrial Trust Company filed a motion to dismiss the suit on that 
ground. A decree of the superior court, sustaining the demurrer and the motion, 
was reversed by this court, which held that this amended bill stated a case for 
cancellation which should be heard in equity by the superior court, notwithstanding 
the action at law. Columbian: National Life Insurance Co. v. Industrial Trust 
Co., 53 R.I. 334, 166 A. 809. 

The facts that were set forth in this amended bill as the ground for can- 
cellation of the reinstatement were that after the policy had lapsed on October 24, 
1931, for default in payment of a premium note, the insured had made the applica- 
tion of November 12, 1931, for reinstatement, on which the reinstatement was 
based, and. had therein stated that he had not been ill since he was last examined 
for the complainant, that he had not consulted a physician since then, and that 
he was in sound health; that he had therein agreed that any untrue statement 
therein should operate to limit the obligation of the complainant to that which 
existed at that date, with a return of any payments made in connection with the 
application; that the complainant believed these statements to be true, and in 
reliance upon their truth and by agreement with the insured, reinstated the policy 
on January 15, 1932, at a certain increased rate of premium, due to his blood 
pressure being slightly elevated and to his weight having previously been reduced 
by dieting from about 216 pounds to about 180 pounds; that on or about October 
30, he paid to the complainant, with interest, the amount of the defaulted note due 
October 24, 1931, and before the reinstatement paid a part but not all of another 
premium note, when it was due; that these payments were accepted by the com- 
plainant conditionally, subject to an express agreement by him that the policy 
should not be considered reinstated or in force by reason of such payments until 
formal approval of the reinstatement should be given at the home office of the 
company at Boston, Mass.; that in December, 1931, the insured sustained an attack 
of angina pectoris, which was accompanied with severe pain extending from the 
shoulder down the arm and hand and on account of which he consulted a physician 
and remained in bed for more than a week; and that the complainant did not learn 
of these facts, as to this attack, until after his death in May, 1932, from angina 
pectoris and myocarditis, and would not have reinstated the policy, if it had 
known these facts. 

In its previous opinion this court, 53 R.I. 334, at page 340, 166 A. 809, 812, 
held that the representations in the application “were continuing representations 
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by the insured,” and added: “There was a duty on the part of Wholey to disclose 
any material change in the condition if his health occurring between the time when 
he made his application for reinstatement and the time of the acceptance of the 
risk by the insurer.” In the opinion this court also held that on the facts set forth 
in the bill concerning the final meeting of the minds of the parties as to the con- 
tract of reinstatement (facts which the superior court found after the hearing 
on the merits to have been established by clear and convincing evidence), that 
contract was a Massachusetts contract; and that therefore Public Law of Rhode 
Island 1931, c. 1757, § 12, to the effect that no misstatement made in procuring 
a policy of life insurance shall render the policy void, unless the matter thus repre- 
sented shall have actually contributed to the death of the insured, and making the 
question of such contribution one for the jury, had no application to such contract. 

After the suit had been returned to the superior court, the complainant by 
leave of court, granted against the objection of the respondents, again amended its 
bill, by adding, as a further ground for a cancellation of the reinstatement, that 
on two occasions in 1931, prior to October 24, 1931, and after his last examination 
for the complainant prior to the date of his application for reinstatement, he had 
consulted a certain physician and had complained to that physician of cardiac 
pains possibly indicating a condition of angina pectoris, and that the complainant 
had no notice of this until after his death. 

[1] After the hearing of the case on the merits in the superior court, this 
additional ground for cancellation was sustained by the court both in fact and in 
law. Before us the respondents have strenuously contended against these rulings 
and have urged that for several reasons that court erred in permitting the com- 
plainant to amend its bill by adding this ground. We do not find it necessary or 
advisable in this opinion to discuss the questions raised as to the new matter thus 
added, as we find ample justification for deciding the case upon other grounds 
without going into those questions. This court in its former opinion held that on 
the allegations of the bill as first amended the complainant was entitled to can- 
cellation and we find no justification for differing, in the same case, from that 
conclusion or the rulings upon which it was based and which are now the law of 
this case. 

[2] After the case had been fully heard on its merits, the superior court 
filed a decision and made therein numerous findings of fact, which it said were 
supported by credible evidence that was clear and convincing, and then stated: 
“The findings of fact made in this case bring it within the allegations of the bill 
which was before the Supreme Court on demurrer. The only variance between 
the allegations of the bill and the proof is this: the bill alleged in paragraph 
eighth that after the attacks in December, 1931, Mr. Wholey remained in bed on 
account of this seizure for more than a week. This portion of the allegation was 
not made out by proof but is an immaterial variance.” With both of these state- 
ments we fully agree, and we hold that the findings, relied upon therein are sup- 
ported by the evidence. 

[3] As to the weight to be given by this court to such findings of fact by the 
superior court, the law of this state is well stated as follows in Prudential Insur- 
ance Co. v. Tanenbaum, 53 R.I. 355, at page 359, 167 A. 147, 148: “We have fre- 
quently held that the finding of facts from conflicting evidence made by a justice 
sitting without a jury is entitled to great weight and will not be-set aside unless 
such finding clearly fails to do justice between the parties. Raferty v. Reilly, 
41 R.I. 47, 102 A. 711; Preble v. Higgins, 43 R.I. 10, 109 A. 707.” In the instant 
case we are of the opinion that the finding of facts which was made by the justice 
by whom it was heard on the evidence in the court below and which was set forth 
in his decision does not fail to do justice between the parties. 

The principal facts, found by him in his decision and supported by the evi- 
dence, which pertain to the case stated in the bill as first amended and which! 
have not been covered sufficiently supra, are in substance as follows: The policy 
was issued to the insured on June 2, 1925; and his wife, who is one of the respond- 
ents, was named as sole beneficiary therein and afterwards became the executrix 
of his will. On February 2, 1931, the insured and the beneficiary assigned all their 
interests therein to the other respondent, Industrial Trust Company. No question 
was raised as to the validity of this assignment, nor is any contention made that 
the assignee has any higher right than the beneficiary would have had if no 
assignment had been made. 
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The annual premium which was due on June 2, 1931, was, by agreement, paid 
partly in notes made by the insured. Each note provided that if it should not be 
paid “when due, without grace, said policy shall, without further notice, become 
void and the insurance thereunder then terminate, subject to the conditions therein 
relating to surrender values.” Some of these premium notes were taken up by 
partial payments and the unpaid balances covered by other notes. One such note 
for an unpaid balance, containing the above-stated provision, fell due on October 
24, 1931. It was defaulted and the policy therefore lapsed on that date. 

It contained the provision that “should this policy lapse it may be reinstated at 
any time upon evidence of insurability satisfactory to the company.” Over the 
telephone the insured was notified of the lapse by the cashier of the company’s 
local office in the city of Providence: and he replied that he would fill out an 
application for reinstatement. She, the cashier, therefore, on October 29, 1931, 
sent him a printed form of application for reinstatement, to be filled out and exe- 
cuted by him, and a letter stating that “upon receipt of the completed form same 
will be forwarded to our home office for approval.” This form, as printed and 
as executed, contained, besides the clause above stated as to the effect of am 
untrue statement therein, the following: “I further agree that said policy or pol- 
icies shall not be considered reinstated or in force by reason of any cash paid or 
settlement made in payment or on account of said premium or note until formal 
approval is given at the home office of the company at Boston, Mass., with delivery 
of receipt for said premium or of said note and I agree to accept the return of 
any payment made on account thereof if the company shall decline to approve.” 
The application stated that the policy had lapsed for nonpayment of a note for 
$64.96 due October 24, 1931. 

[4] On October 29, 1931, the insured sent to the company’s Providence branch 
office a check for the amount of the note due on October 24. This check was 
deposited by the cashier in the bank for collection and was paid through the clear- 
inghouse on November 2, 1931. Meantime, on October 30 and 31, 1931, the insured 
filled out and executed the application and sent it to the same office, from which 
it was sent to the home office in Boston; and he followed it with another similar 
application for reinstatement, containing the same clauses and dated November 
12, 1931. This application, also described the policy as lapsed for nonpayment of 
the premium note due October 24 1931. The money paid by the insured’s check 
of October 29, 1931, was never receipted for by the company at its home office 
as a payment of the defaulted premium note nor was it ever approved there as 
a payment removing the default or as a ground for reinstating the policy. On 
the contrary both the company and the insured treated the whole matter as 
purely one of a reinstatement of a lapsed policy under his application of Novem- 
ber 12, 1931, therefor. The respondents strongly contend that the default by 
the insured was waived by the company, but it is clear to us that the superior 
court was fully justified on the evidence in overruling this contention and holding 
that “the complainant did not waive its right to treat the policy as lapsed.” 

In connection with the application of November 12, 1931, the company had 
the insured examined by a physician, who reported that he was overweight. The 
company also ascertained the fact that between 1925 and the time when the policy 
lapsed “Mr. Wholey’s weight had been excessive, his blood pressure had been 
elevated, and his weight and blood pressure had been reduced by dieting and 
treatment.” As a result of learning these facts, the company, acting in accord- 
ance with what the superior court reasonably found from the evidence to be 
usual life insurance practice, treated him as an impaired risk and reasonably 
refused to reinstate the policy, except at a considerably increased rate of premium. 

Acting on the knowledge which it had thus obtained but without having any 
notice that his health wag otherwise in any way impaired, and relying on his 
statements in his applications for reinstatement that he had consulted no ghys'- 
cians since he was last examined for the company, except certain ones that lie 
named, and had had no illness since the policy was issued and was in sound health, 
the company, on December 11, 1931, offered to reinstate the policy, “subject to 
Table D rating,” which meant the considerably increased rate of premium. In 
response to a request for further information, the company notified him, in the 
latter part of that month, that to get the policy reinstated at the increased rate, 
he would have to pay the sum of $1,077.74, made up of the amount of the out- 
standing premium notes and interest thereon and an item of $308.03, described 
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“Temporary Extra Premium from 12/8/31 to 6/2/32,” being the difference 
for the period from December 8, 1931, to the next premium date, between the 
old and new rates of premiums. The former date does not correspond to any 
date of application for reinstatement or of any examination of the insured, but 
seems to be about the date when the company decided to offer him a reinstate- 
ment at the increased rate. 

On or just after January 5, 1932, he notified the company, for the first time, 
that he would pay the required sum of $1,077.74 for a reinstatement at the new 
rate, but imposed the condition that he could pay it in six monthly payments, the 
first one to be due January 15. A few days later it replied to him that he could 
pay that sum in six notes for $179.62 each, the first payable on January 15, 1932, 
and the others on the 15th of each succeeding month to and including June; and 
sent him notes, made out accordingly, for his signature. He did not accept this 
offer, but instead of the first note, payable January 15, 1932, he sent to the com- 
pany his check for $78.92 and a note for $100.70, signed by him and payable 
February 15, 1932, and he signed and at the same time sent to the company the 
other notes which it had sent him. It did not accept the check and notes, thus 
sent by him, until they were received at its home office in the city of Boston 
within a few days after January 15, 1932, and then and there it accepted them 
as satisfactory, made a memorandum dated January 22, 1932, of the change 
of the <7 to the new premium rate and executed a rider, which was dated 
January 15, 1932, and evidenc ed the reinstatement and was to be attached to the 
policy. This rider said: “In consideration of the reinstatement of this policy 
it is hereby provided and agreed that an extra annual premium shall be added 
to this policy based on Table D rating to become effective December 8, 1931.” 
The rider also set out the amount of “the extra premium due from December 8, 
1931, to June 2, 1932.” Within a few days after January 22, 1932, the rider, a 
premium receipt and the old unpaid premium notes were sent to the insured. 

After the applications for reinstatement had been made and while the 
negotiations for a reinstatement at the increased rate were pending, namely, on 
December 13 and 15, 1931, the insured, as above stated, had severe attacks of 
pain, for which he consulted a physician, and was informed that they were attacks 
of angina pectoris. He had studied medicine and knew what angina pectoris 
was, vet he never disclosed the attacks or the diagnosis to the company, which 
had no notice, until after his death in May, 1932, that he had ever had any heart 
trouble or that he had ever been told that he had heart trouble, and which, as the 
superior court found from clear and convincing evidence, would not have rein- 
stated the policy if it had been informed of these attacks and the diagnosis 
of them. 

[5, 6] On the facts which in the first amended bill were set forth as to the 
making of the contract of reinstatement and which are consistent with the above 
pertinent facts proved by the evidence, this court in its previous opinion held 
that the contract was made in Boston and was a Massachusettts contract, since 
the last act constituting the “meeting of the minds” of the paries took place 
there. On the above-recited pertinent evidence the justice of the superior court, 
in his decision on the merits, came to the same conclusion, saying: “I find that 
the contract of reinstatement was not made until the home office of the com- 
plainant accepted the notes, and I rule that the contract of reinstatement was 
made in Boston, Massachusetts.” With this conclusion we agree, in view of 
the previous ruling of this court on allegations of substantially the same facts. 
This conclusion prevents the application of the above-mentioned Rhode Island 
statute, on which the respondents strongly rely, relating to the effect to be 
given to misstatements in applications for life insurance policies, since that 
applies only to life insurance contracts made in this state. Columbian National 
Life Insurance Co. v. Industrial Trust Co., supra, 53 R.I. 334, at page 341, 166 
A. 809. 

[7-9] No evidence was offered as to the law of Massachusetts and therefore 
the presumption must ‘be that the applicable law of Massachusetts, when the 
contract of reinstatement was made, was the same ~ the common law of Rhode 
Island on the subject. O’Reilly v. New York & N. E. R. Co., 16 R.I. 388, 17 A. 
171, 906, 19 A. 244, 5 L.R.A. 364, 6 L.R.A. 719; O’Donnell v. Johnson, 36 R.I. 308, 
9) A. 165. This law was that such a contract, if procured by material false 
representations by the insured, which he warranted to be true, would be voidable 
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by the insurer irrespective of whether the matter of the false representation 
contributed to his death. This, and not the statute, being the rule of law 
applicable to the instant case, the cofmplainant is not required, in order to show 
itself entitled to the relief prayed for, to prove the fact, which the superior court, 
however, found from the evidence to be true, that the matter misrepresented 
contributed to the death of the insured. The conclusion that the statute does 
not apply refutes also the respondents’ contention that~ the question whether 
such matter did so contribute must be submitted to a jury for determination, 
Whether the contention would be valid, if the statute applied to this contract, 
we do not decide. 

[10] Each of the applications made by the insured in the instant case con- 
tained these words, which referred to the above-mentioned statements by him: 
“I warrant each of the answers on the reverse side of this sheet to be full, 
complete and true, and I agree that they shall, with the following agreements, 
be taken as the basis for the reinstatement or placing in force of the policy. 
I further agree that any untrue statement shall operate to limit the company’s 
liability under the said policy or policies to that which exist at this date.” It 
is well settled that in such a case, if a policy is procured by material misrepre- 
sentations, made as of the applicant’s own knowledge, which are in fact false, 
the policy is voidable by the insurer, even though the applicant believed them 
to be true, or had no intent to defraud. Sweeney vy. Metropolitan Life Ins. Co., 
19 R.I. 171, 36 A. 9, 38 L.R.A. 297, 61 Am.St.Rep. 751; Leonard y. State Mutual 
Life Assurance Co., 24 R.I. 7, 51 A. 1049, 96 Am.St.Rep. 698; Prudential Insur- 
ance Co. v. Tanenbaum, supra, 53 R.I. 355, at page 365, 167 A. 147. See, also, 
Metropolitan Life Ins. Co. v. Carter, 252 Mich. 432, 233 N.W. 370; New York 
Life Ins. Co. v. McCarthy (C.C.A.) 22 F.(2d) 241; Etna Life Ins. Co. v. Bolding 
(C.C.A.) 57 F.(2d) 626; New York Life Ins. Co. v. Bullock (D.C.) 59 F.(2d) 747. 

{11] The respondents contend that the insured did not believe that he had 
angina pectoris, in spite of what happened on December 13 and 15, 1931; and 
that therefore his failure to disclose it to the complainant was no ground for 
canceling the reinstatement. But he knew that he had had two attacks of 
illness, which were serious enough to cause him to send for a physician for 
each one, and he knew, as found by the superior court from sufficient evidence, 
that the physician diagnosed them as angina pectoris. He knew, also from 
the language of the application for reinstatement, that the company deemed it 
material whether he had been ill and whether he had consulted a physcian and, 
if so, what physician, so that it could find out from such physician the diagnosis 
and the seriousness of such illness. He knew, on December 15, 1931, that the 
statements which he had made in the application, and which he had warranted 
to be true, and which the company was relying upon in deciding whether to 
reinstate his policy, were no longer true. Therefore, on principle and authoity, 
this belief in the physician’s diagnosis could be no excuse for his failure to 
disclose the facts to the company, so that it could consider and investigate them. 

[12] The respondents vigorously contend that the contract of reinstatement 
was made to take effect as of December 8, 1931, and that the applicant was under 
no duty to disclose anything with regard to his health that occurred after that 
date, and they rely strongly on the cases of Mutual Benefit Life Ins. Co. v. Higgin- 
botham, 95 U.S. 380, 24 L.Ed. 499, and New York Life Ins. Co. v. Moats (C.C.A.) 
207 F. 481. In the former of these cases, which was an action on a reinstated 
life insurance policy, it was held that the insurer was not entitled to an instruc- 
tion to the jury to the effect that if the insured, in applying for a reinstatement, 
certified that his health was then good, and between that time and the time of 
reinstaement he had a derangement of health and did not disclose’ that fact 
to the company, the jury should return a verdict in its favor. It was held that 
such instruction was not proper because on the evidence the jury could properly 
find that although the contract of reinstatement was actually made on October 
14, it was understood and intended by the parties to take effect by relation as of 
October 1, when the application and certificate for reinstatement were filed with 
the company, and could properly find that the whole contract was intended to 
be and was of October 1 and that it spoke from that date. 

The Moats Case, supra, involving the original issuance of a policy, rests on 
the same basis, because the premium was paid with the application, and it was 
provided in the application and the policy that upon payment of the first 
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premium and delivery of the policy in the lifetime of the insured, the policy 
should relate back and take effect as of the date of the application. 

The Supreme Court of the United States in Stipcich v. Metropolitan Life Ins. 
Co., 277 U.S. 311, at page 315, 48 S.Ct. 512, 513, 72 L.Ed. 895, explained its decision 
in the Higginbotham Case by saying: “Where the parties contract exclusively 
on the basis of conditions as they existed at the date of the application, the 
failure of the insured to divulge any later known changes in health may well not 
affect the policy.” But this reasoning has no application in the instant case, 
because this court, in its former opinion, 53 R.I. 334, at page 340, 166 A. 809, 812, 
held that, on the facts alleged in the bill, “The provision in the rider that the 
additional premium on the new rating should become effective December 8, 1931, 
had no effect on the time when the contract was made. * * * The offer to insure 
Wholey on a new basis was made on the assumption that the facts were as they 
were stated to be in the application. The representations made therein were 
continuing representations by the insured. * * * There was a duty on the part of 
Wholey to disclose any material change in the condition of his health occurring 
between the time when he made his application for reinstatement and the time 
of the acceptance of the risk by the insurer,” citing the Stipcich Case, supra, 
and other cases supporting its statement. The superior court, after the hearing 
on the merits, held to the same effect on the evidence, and, in our judgment, 
correctly, in view of the previous opinion of this court in this case. 

It should be noticed also that even if the contract of reinstatement in the 
instant case had been made on the basis of the state of the insured’s health at 
the time of his application, or on December 8, 1931, still the doctrine of the 
Higginbotham Case would not operate to relieve the insured from the duty of 
disclosing to the company what happened to him on December 15, 1931. This 
is so because what happened then not merely was evidence of an intervening 
change in his health since the date of his application for reinstatement, but 
clearly and strongly indicated that his health had been seriously impaired at 
that date. It was surely his duty to disclose to the company anything which 
came to his knowledge between the making of his application and its acceptance 
and which thus indicated that the warranty of sound health in the application 
was untrue when he made it. On the theory of the respondents, that the 
insured’s health on December 8, 1931, was the vital thing, this case is quite 
different from a case in which the applicant’s health became impaired after the 
making of the application, by reason of an accident or the contraction of a 
contagious disease, for example. 

[13] We find no support, in law or in fact, for the respondents’ contention 
that the company, in reinstating the policy, assumed the risk that the insured 
then had had angina pectoris. 

[14] They also contend that before the policy was reinstated the insured 
had the right to elect to take paid-up extended insurance to a date which was 
after the date when he actually died, and that if a complainant is to have a right 
to a rescission of a contract by reason of fraud “it must restore the respondent, 
as far as possible, to the position which he occupied before the transaction 
which is sought to be rescinded,” and that therefore the respondents here, as 
successors to the rights of the insured under the policy, are entitled to exercise 
the above-described right of election, which they contend that the insured had 
at the time of the lapse of the policy. A short, but conclusive, answer to this 
y cor nog is that at the time of the lapse the insured had no such right of 
election, 

[15] The applicable provision of the policy comes just after the provision 
that in case of default in the payment of a premium the policy shall become 
effective automatically for paid-up insurance, according to a table of values set 
forth, and is as follows: “In lieu of such Paid-up Insurance, the Insured may, 
by written notice filed at the Home Office within the days of grace, elect to 
have this policy continued as Extended Insurance, payable as provided on the 
first page hereof, for the period stated in the table of values herein, and having 
a cash surrender value; or may procure the Cash Value on satisfactory release 
and surrender of this policy.” The insured never filed any such notice, and 
under this provision he at no time after the lapse of his policy had any such 
right of election; and his application for a reinstatement was not made until 
after the lapse, it being expressly provided in the defaulted promissory note 
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that it was payable at the date stated, “without grace.” The complainant has 
offered to pay and deliver to the respondents the net paid-up value of the policy 
at the time of the lapse, and all the consideration which it received from the 
insured after the lapse of the policy, and interest on the amounts of these items; 
and the decree appealed from provides for such payment and delivery, which 
is all that is required under the law of rescission for fraud. 

[16] One of the respondents contends that the complainant is barred by 
laches from maintaining this suit for cancellation, because it did not bring it 
before the death of the insured. But until after his death it did not have any 
notice of the facts upon which it based its suit and therefore it was not guilty 
of laches as contended. 

The respondents urge that the decree should be reversed because of certain 
rulings by the superior court as to the admission of certain ‘cstimony. We find 
nothing in these rulings which should prevent us from affirming the decree. 

[17] The respondent beneficiary also contends that the decree should be 
reversed because of the refusal of the court to make, at her request, certain 
findings of fact. The court, as stated supra, made numerous findings of fact. 
We have also stated supra, in substance, that in our opinion some of these 
findings that are supported by the evidence make out a case for cancellation 
of the reinstatement, not deeming it necessary to consider others of these find- 
ings, none of which is inconsistent with the decree. The only statutory require- 
ment is General Laws 1923, c. 339, § 29: “The justice of the superior court shall, 
if so requested at the hearing by either party, report the material facts found by 
him, otherwise such report shall be within the discretion of the justice.” We 
cannot see that any of the requested findings that are supported by any evidence, 
and that are not at least substantially covered by the findings made, are material 
to the issues in the case upon which we base this opinion or are in any way 
inconsistent with this opinion. We therefore find no merit in this contention. 

It may be well to add that this opinion should be construed stictly in view 
of three considerations. The first is that the inferences of fact and conclusions 
of law pertinent to the facts stated in the first amended bill of complaint were 
determined by this court upon the previous hearing of this case, and under all 
the circumstances we feel that we cannot hold that these inferences and conclu- 
sions were not correctly drawn from the facts so stated. 

The second consideration is that, after a full hearing upon the merits, the 
superior court filed a decision, which bears all the marks of careful preparation 
and deliberation and in which it was held that with one immaterial exception 
all of the facts alleged in the first amended bill were proved by the evidence 
and the same inferences of fact and conclusions of law were arrived at as had 
been stated by this court, and no facts were found that would be inconsistent 
with such inferences and conclusions. 

The third consideration is that findings of fact by the justice before whom 
an equity case is heard should not be set aside unless they clearly fail to do 
justice between the parties—Simeone y. Antonelli, 52 R.I. 41, 156 A. 799; Dwyer 
v. Curria, 52 R.I. 264, 160 A. 206—and we cannot say that the findings of fact 
in the instant case clearly fail to do justice between the parties. 

Any future life insurance case the decision of which will depend upon 
whether it is governed by the rule of continuing representations applied in the 
Stipcich Case, supra, or by the rule applied in the Higginbotham and Moats 
Cases, supra, or upon whether the contract of insurance was made in one state 
or another, must be decided according to the evidence in that case upon such 
issue. But in the instant case our determination of these issues has been con- 
trolled by the above considerations, : 

The appeals are denied and dismissed, the decree appealed from is affirmed 
and the cause is remanded to the superior court for further proceedings. 

Flynn, C. J., and Condon, J., dissent. 

WELCH v. NEW YORK LIFE INS. CO. No. 14392. 
Supreme Court of South Carolina. Dec. 7, 1936. 
189 Southeastern Reporter 809. 
1, ACCEPTANCE OF PREMIUM. 

Evidence that applicant for single premium endowment policy gave insurer's 

agent single premium in cash and received receipt therefor, but that agent lost the 
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money and did not deliver the policies, and that insurer knowing the facts did not 

correct the situation, held to authorize verdict for insured on issue of fraudulent 

breach of contract to insure, since agent was insurer’s agent and payment of pre- 

mium to agent constituted payment to insurer (Code 1932, §§ 1911, 7970, 7971). 
(For other cases, see Insurance, Dec. Dig. § 237.) 

2, ACCEPTANCE OF PREMIUM. 

Where applicant bought four single premium endowment policies from insur- 
er’s agent, paying cash despite policy provision that such premium could be paid 
only by bank draft or certified check, and insurer issued two of such policies on 
receipt of check from agent, question as to waiver of policy provision held for 
jury in action for insurer’s refusal to issue other policies after agent had lost 
the rest of the cash, since agent was insurer’s general agent and her knowledge of 
method of payment was imputed to insurer (Code 1932, §§ 1911, 7970, 7971). 

(For other cases, see Insurance, Dec. Dig. § 237.) 

3. PUNITIVE DAMAGES. 

Issue of punitive damages held properly submitted to jury in action for refusal 
of insurer to issue single premium endowment policies, where money for such pol- 
iies was paid to insurer’s agent but never forwarded to insurer, and evidence 
justified inferences that agent never intended policies to be delivered, and that 
higher official of insurer might have learned such facts from insurer’s records. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

6. WAIVER. 
Any provision as to forfeiture in policy may be waived. 
(For other cases, see Insurance, Dec. Dig. § 372.) 
7. DELIVERY OF POLICY. 
Power of a local agent to withhold a policy implies a power to deliver it. 
(For other cases, see Insurance, Dec. Dig. § 129.) 
8 WAIVER. 
Conditions precedent in a policy may be waived. 
(For other cases, see Insurance, Dec. Dig. § 372.) 
9 KNOWLEDGE OF AGENT. 

Insurance company may not claim forfeiture of a policy on grounds of facts 
known to such company’s agent to exist at time of making of the contract. 

(For other cases, see Insurance, Dec. Dig. § 389]1].) 

Baker and Bonham, JJ., dissenting. 

Appeal from Common Pleas Circuit Court of Colleton County; J. Henry John- 
son, Judge. 

Action by John C. Welch against the New York Life Insurance Company. 
From a judgment on a verdict awarding actual and punitive damages, defendant 
appeals. 

\ffirmed. 

The order of Judge Johnson refusing motion for a new trial follows: 

The above-entitled cause was tried before me and a jury at the May term of 
the court of.common pleas for Colleton county at Walterboro, S. C., and a verdict 
was returned by the jury for the plaintiff in the amount of $1,000 and interest as 
actual damages and $950 punitive damages. The matter now comes before me on 
the motion of the defendant for a new trial upon seven grounds with various sub- 
divisions as set forth in the said motion. After hearing the argument of counsel 
and after mature consideration of the matter, I am of the opinion that the motion 
for a new trial should be refused. 

\t the proper stages in the trial the defendant duly made motions for a non- 
suit, for a direction of verdict, and for a mistrial, all of which were refused. 

The first ground for a new trial is that the court erred in refusing to grant 
a nonsuit on the ground that insufficient testimony was offered to make out a cause 
of action against the defendant, and further because the court erred in refusing 
to grant a nonsuit in that: ; 

(a) The plaintiff could not recover on account of the provision in the appli- 
cation to the effect. that payment to the company could be made only by bank 
draft or certified check, which mode of payment was not followed. 





1624 The Insurance Law Journal, Vol. 88 [June, 1937 


(b) Because the plaintiff adopted Mrs. Olney, the agent of the defendant, as 
his own agent. 


(c) Because there was no testimony tending to show waiver of the terms of 
the policy by the defendant company. 

[1] I think beyond question that the testimony adduced by the plaintiff was 
susceptible of more than one reasonable inference, one of which was that. the 
defendant was liable for the wrongful and fraudulent breach of the contract and, 
therefore, the nonsuit should not have been granted on the first ground. 

[2] Considering the further grounds pressed for a nonsuit, (a) and (¢) 
together, the testimony of the plaintiff was clearly susceptible of the inference that 
the provision of the application had been waived, it appearing that as a part of 
the same transaction the plaintiff had received certain policies of insurance, the 
premiums on which had been paid in a manner other than that specified in the 
provision of the policy relied upon. It would have been improper, therefore, to 
have granted the motion for a nonsuit on these grounds. 

With reference to the contention that Mrs. Olney, the agent of the defendant, 
had been adopted as the agent of the plaintiff, it is to be observed that section 
1911 of the Code of 1932 provides as follows: “A person who acts for another 
than himself in negotiating a contract of insurance by an insurance company or 
association, for the purpose of receiving remuneration therefor, shall be held to be 
the company’s or association’s agent, whatever conditions or stipulations may be 
contained in the policy contract.” To the same effect are sections 7970 and 7971. 

It is the opinion of the court that the testimony did not show that Mrs. Olney 
had been adopted as the agent of the plaintiff, and in any event it would be impos- 
sible to say that that fact was the only inference which might be drawn from the 
testimony adduced and it was, therefore, proper to submit the matter to the jury. 

It is contendéd that the court erred in refusing to direct a verdict for the 
defendant on the ground that the only inference to be drawn from the testiminy 
was that no contract of insurance had been entered into with the plaintiff by the 
defendant as the payment had not been made in the mode prescribed by the 
application and on the further grounds: 

(a) That there had been no breach of the contract or breach with fraudulent 
act. 

(b) That plaintiff had adopted Mrs. Olney as his agent as a result of which 
no obligation devolved on the defendant. 

(c) That the defendant did not receive the premiums, nor deliver to the plain- 
tiff an official receipt or policy. 

(d) That in delivering the first two policies the defendant had received a 
certified check or bank draft to its order and, therefore, there had been no waiver. 

It was admitted that, at the time of the transaction in question, Mrs. M. H. 
Olney, who received the money from the plaintiff, was a duly licensed agent ol 
the defendant company, and it was likewise admitted that she received and 
accepted from the plaintiff the money for the policies and delivered a_ receipt 
therefor, but that neither she nor the company ever delivered the policies nor 
returned the plaintiff’s money. B 

I am of the opinion that beyond any question the testimony was susceptible 
of the inference and that the company, through its agent, Mrs. Olney, did enter 
into a contract with the plaintiff for the delivery of the policies, and it would have 
been error to direct a verdict for the defendant on the ground requested. _ 

I am further of the opinion that the testimony is susceptible of the inference 
that in not making delivery of the policies or returning the money, the defendant, 
through its agent, Mrs. Olney, was guilty of a wrongful and fraudulent breach ot 
the contract in that the testimony is clear that the defendant’s agent received the 
money and did not deliver the policies and that the company, although cognizant 
of the facts, did not correct the situation. 

My observations with reference to the motion for nonsuit dispose of the con- 
tention that the plaintiff had adopted Mrs. Olney as his agent. 

I do not believe that the ground (c) is a valid contention in that, as Mrs. 
Olney was the agent of the defendant company in the transaction, as was a rea- 
sonable inference to be drawn from the testimony, then in that event the receipt 
of the premiums by Mrs. Olney constituted the receipt by the company and her 
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receipt, as agent of the company, delivered to the plaintiff operated to bind the 
company. 

Nor do I perceive the validity of contention (d) in that the testimony shows 
that in so far as the plaintiff was concerned the payment of the premiums for the 
last two policies was made in the same manner as was the payment for the first 
two policies, which first two policies were in due course received by the plaintiff, 
and about which there is no issue in this case. 

[3] The third ground made for a new trial is that the court erred in refusing 
to direct a verdict for the defendant as to punitive damages for the alleged reason 
that the evidence was indicative only of the willful breach of contract and is not 
sufficient to establish fraud. 


As above stated, the testimony is undisputed that the defendant’s agent received 
the money and the policies were ‘not delivered nor the money refunded. The 
testimony is also undisputed to the point that the company, when learning of the 
fact, refused either to issue the policies or to refund the money. 

The testimony was reasonably susceptible of the inference that the defendant, 
through its agent, accepted the money of the plaintiff with no intention of deliver- 
ing the policy in accordance with the contract made. 

Under the cases of Williams y. Commercial Casualty Insurance Company, 159 
S.C. 301, 156 S.E. 871; Bradley v. Metropolitan Life Insurance Company, 162 S.C. 
303, 160 S.E. 721; and the very recent case of Bradley v. Washington Fidelity Nat. 
Insurance Company, 170 S.C. 509, 171 S.E. 243, 247, I am sure that the issue of 
punitive damages was properly submitted to the jury. 

In the last-mentioned case this court, speaking through the then Chief Justice 
Blease, said: “It is the duty of insurance companies and their agents to carry out 
their contracts. It is clearly a violation of their duty to practice fraud or decep- 
tion in the making of these contracts, or in their performance. In this case there 
is not only evidence to show that the agent of the company fraudulently acted in 
his dealings with the insured, but it may be fairly inferred from that evidence that 
some one with more authority than the agent had some information from the rec- 
ords in the hands of the company that the alleged fraud had been committed, and 
made no effort to right the wrong.” 

The statement there made, in my opinion, is clearly applicable to the facts in 
this case. I do not believe that our courts will allow any insurance company to 
escape liability in a state of facts such as has been here presented wherein the per- 
petrator of the fraud was, as is the case here, a duly authorized agent of the 
insurance company. 

[4] The fourth ground relied upon as the basis for a motion for a new trial 
is that the court erred in refusing to order a mistrial in that the plaintiff had asked 
on several occasions certain questions seeking to bring out testimony ruled incom- 
petent by the court. The testimony referred to was not manifestly incompetent 
or prejudicial, nor was it adduced for the purpose of influencing the jury even 
if it might be argued that same was inadmissible. 

In the course of the trial I had at one time held such testimony competent, but 
during the argument to the jury, I thought it best to regard such testimony as 
incompetent, ordered it stricken by the stenographer, instructed the jury to dis- 
regard it, and, upon objection, refused to allow counsel for the plaintiff to argue 
it. At the end of my charge to the jury, I again instructed the jury to disregard 
any testimony to the effect that the defendant company had at any time agreed to 
refund the money to the plaintiff and any argument that may have been based 
on such testimony. 

Since the trial of the case I have considered more maturely the evidence 
sought to be offered by the plaintiff and I am much in doubt as to the correctness 
of my ruling. There is strong authority for the admissibility of the evidence. It 
developed in the testimony that the witness for the defendant, Thomson, who 
styled himself “Agency Director” in charge of the Savannah, Ga. Branch Office 
of the defendant, was the highest representative of the defendant company in a 
large territory, the witness himself admitting that he was the “Big Boss” in this 
territory for the defendant company, all claims against the company being sent 
through his office and receiving his attention. When the highest ranking repre- 
Sentative of the company in the territory embracing a part of South Carolina and 

eorgia approached the plaintiff and his wife seeking to adjust the claim, the 
subject-matter of the action, it can be strongly argued that all declarations made 
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by such a representative in respect to the issue are admissible against the company, 

Under the cases of Harvey v. Jefferson Standard Life Insurance Company, 
165 S.C. 427, 164 S.E. 6, and Appleby v. Reserve Loan Insurance Company, 172 
S.C. 42, 172 S.E. 776, as well as others, it would appear that the testimony sought 
to be introduced (which was certain admissions and declarations of the agency 
director of the defendant company in charge of its Savannah, Ga., Branch Office) 
was competent. 

The fifth ground contended for is that the verdict of the jury was against 
the overwhelming weight of the testimony, contrary to law and contrary to the 
instructions of the court. This ground, I think, hardly requires discussion as | 
am satisfied that there was ample testimony to carry the case to the jury and 
ample testimony on which the jury could base the verdict which it returned. 

The sixth contention is based on the ground that there was no testimony 
showing waiver. I have, in effect, already considered this ground, and as therein 
stated, I am of the opinion that the testimony was clearly susceptible of the 
inference that the company had waived the provision of the application relied 
upon. 

For the reasons heretofore stated, I am also unable to agree with contention 
7 of the defendant that there was no testimony tending to show a fraudulent 
breach of contract. Considering the case as a whole, I am cf the opinion that 
the case was properly submitted to the jury and that there is ample testimony 
in the record justifying the verdict which was returned by the jury. 

It is accordingly ordered that the motion for a new trial be, and the same 
hereby is, refused. 

Thomas, Lumpkin & Cain, of Columbia, and M. P. Howell, of Waterboro, 
for appellant 

Jefferies & McLeod, of Waterboro, for respondent. 

C. J. Ramaceg, Acting Associate Justice. 

This action was brought to recover both actual and punitive damages for the 
alleged wrongful and fraudulent refusal of the defendant to deliver to the 
plaintiff two single premium endowment policies in the face amount of $500 each, 
or to return to him $1,000, the amount of the premiums paid therefor to an 
agent of the campany. The defendant admitted receipt of the application for 
the insurance, but alleged that Welch failed to pay to it the premiums, the 
settlement for which, as provided by the terms of the application and of the 
policies, could be made only by bank draft or certified check, and that the 
plaintiff had not employed either of these modes of payment. It therefore 
denied all liability. 

On the trial of the case, motions for a nonsuit and for a directed verdict were 
refused, and the jury found for the plaintiff actual damages in the sum of $1,000, 
with interest, and $950 punitive damages. A new trial was thereafter refused, 
and the defendant appealed. 

Some of the undisputed facts are as follows: Mary H. Olney, an agent of the 
defendant company, conferred with the plaintiff relative to the investment of 
certain moneysS which he had received from the company in settlement of a 
death loss under a policy on the life of his son. Pursuant to such conference, 
the plaintiff, on October 1, 1933, executed an application for certain endowment 
policies; and on tlie following day, October 2d, there was paid to Mrs. Olney 
by the wife of the insured the sum of $1,000 in cash, representing the single 
premium on two such policies for $500 each. On October 19, 1933, Mrs. Welch 
also paid Mrs. Olney $1,000 in cash, representing the premium on two additional 
endowment policies for $500 each, and Mrs, Olney issued her receipt therefor. 
One week thereafter, Mrs. Olney delivered the two policies tor which the $1,000 
premium was paid on October 2, 1933. There is no contention about this. But 
the other two policies, for which Mrs. Olney was paid the premium of $1,000 in 
cash on October 19, 1933, were never delivered. Mrs. Welch testified that when 
the matter was being investigated, Mrs. Olney had stated to her that she had 
deposited the $1,000 that she had received on October 19, and had subsequently 
withdrawn it and lost it. . 

We adopt, as a portion of our opinion, the decree of Judge Johnson refusing 
the motion for a new trial, aid direct that it be incorporated in the permanent 
report of the case. The decision might well rest here, but owing to the importance 
of the matters involved, the writer will add some further discussion. 
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The real issue in the case is this: Was the question of waiver properly 
submitted to the jury? The answer to this is, yes. 

The defense, as we have indicated, is the provision in the application and 
policy providing that payment of the premium should be made only by bank 
draft or certified check to the order of New York Life Insurance Company 
in exchange for its official receipt signed by one of the designated executive 
officers, and that none but an executive officer had the right to make or discharge 
contracts or to waive any of the company’s rights or requirements. The record 
for appeal discloses, however, that the entire matter of buying the $2,000 worth 
of endowment policies was a transaction between the plaintiff and the defendant 
represented by its agent, Mrs. Olney. The plaintiff made both payments in cash 
to Mrs. Olney and took her receipt therefor. Two of the policies were actually 
delivered to the plaintiff by the company thus completing one-half of the trans- 
action; both payments of the premium were made in the same manner. In view 
of these facts, it is urged by plaintiff that Judge Johnson committed no error in 
submitting the question of waiver to the jury. 

Information that an agent had before the issuance of a policy is imputed to 
the principal and makes a waiver of certain provisions of the policy a jury 
question. Rearden y. State Mutual Life Insurance Company, 79 S.C. 526, 
S.E. 1106. This was a case as to the health of the insured at the time the policy 
was issued, 

Where insurance policy contained a provision that the policy should be void 
if the property insured was removed from the place where it was when the policy 
was issued, where property was removed to another place, the fact that the 
agent collected premiums with knowledge that the property had been moved 
made an issue for the jury on the matter of waiver. Powell v. Continental 
Insurance Co., 97 S.Ct. 375, 81 S.E. 654. 

Whether insurer, accepting payment of overdue premiums with interest with- 
out requiring proof of insurability, intended to waive forfeiture of life policy, 
held for jury, notwithstanding the insurer’s agent did not know that insured was 
ill. Harvey v. Jefferson Standard Life Ins. Co., 165 S.C. 427, 164 S.E. 6 

Payment of initial premium may be waived, which waiver may be implied 
from unconditional delivery of the policy. Wright v. New England, etc., Ins. 
Co., 165 S.C. 190, 163 S.E. 133. 

[5] Waiver may be express or implied. Farmers’ & Merchants’ Bank v. 
Peoples’ First National Bank of Charleston, 161 S.C. 286, 159 S.E. 617. 

“Waiver has been defined to be an implied consent by a failure to object.” 
67 C.J. 307. 

Waiver may be shown by a course of acts and conduct, and also by words or 
declarations, oral or written; and “may be inferred from circumstances.” 67 C.J. 
309, 

\s to Mrs. Olney’s being the agent of the defendant, see sections 1911, 7970 
and 7971 of Code of 1932. 

“The person or persons to whom payment of premiums may or must be made 
may be controlled by the provisions of the policy, but such provisions when 
for the benefit of the company may be watved by it, and payment to one 
apparently authorized to receive it may be good even where it was not made in 
conformity with the terms of the policy.” 32 C.J. 1198. 

In Fender v. New York Life Insurance Co., 158 S.C. 331, 155 S.E. 577, it 
was held: 

1. That a provision relating to health may be waived. 

This may be done by soliciting agent though the policy stipulated that this 
could only be done by executive officer. 

[6] Any provision as to forfeiture in an insurance policy may be waived and 
also an a may waive the provision relating to the manner of waiver by an 
agent. Gandy y. Orient Insurance Co., 52 S.C. 224, 29 S.E. 655. 

Three aupertant cases on the subject of waiver are: Madden & Co. v. Phoenix 
Insurance Co., S.C. 295, 49 S.E. 855; McMillan & Son vy. Insurance Company of 
North ea 78 S.C. 433, 58 ‘SE. 1020, 1135; Cobb & Seal Shoe Store v. Aitna 
Insurance Co., 78 S.C. 388, 58 S.E. 1099. These are all well-known and have been 
reafirmed time and again by this court. This court has held that a nonwaiver 
Provision in a policy may be waived like any other provision. 

[7] The power of the local agent to withhold a policy involves the power to 
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deliver it; there is no escape from that conclusion. McLaurin v. Mutual Life 
Ins. Co., 115 S.C. 59, 104 S.E. 327. 

[8] Conditions precedent may be waived. Fender v. New York Insurance 
Co., 158 §.C. 331, 338, 155 S.E. 577; Rogers v. Atlantic Life Insurance Co., 13 
S.C. 89, 133 S.E. 215, 45 A.L.R. 1172; Jennings v. Cloverleaf Life & Casualty Co. 
et al., 146 S.C. 41, 143 S.E. 668. 

[9] An insurance company may not set up forfeiture on account of facts 
known to the agent of the company to be existing at the time of the making of 
ie contract. Huestess v. South Atlantic Life Insurance Co., 88 S.C. 31, 70 S.E. 
403. 

The following cases are in point on the matter of waiver: Galphin v. Pioneer 
Life Insurance Co., 157 S.C. 469, 154 S.E. 855; Pearlstine v. Phoenix Insurance 
Co., 74 S.C. 246, 54 S.E. 372; Gilreath v. Security Life & Trust Co., 170 S.C. 309, 
170 S.E. 445; Roberts v. Sovereign Camp, W. O. W., 166 S.C. 393, 164 S.E. 893; 
Tolbert v. Southern Mutual Life Insurance Co., 175 S.C. 338, 179 S.E. 308; 
Edwards v. Grand Lodge K. P. of S. C., 166 S.C. 445, 165 S.E. 181; Harman vy. 
Bankers’ Reserve Life Co., 170 S.C. 329, 170 S.E. 451; Thomason y. Common- 
wealth Life Ins. Co., 168 S.C. 435, 167 S.E. 684; Cope v. Jefferson Standard 
Life Ins. Co., 134 $.C. 532, 133 S.E. 440; Clark et al. v. Southeasten Life Ins. Co., 
101 S.C. 249, 85 S.E. 407; Cauthen v. Hartford Life Ins. Co., 80 S.C. 264, 61 S.E. 
428; Webber v. Southern Life & Trust Co., 103 S.C. 284, 88 S.E. 124. 

“Payment of the premium to an agent of the company is payment to the 
company, even if the agent fails to turn over to the company the premium 
received by him, and a notice printed on the back of a policy that payment to an 
agent will not be deemed valid unless a receipt signed by certain specified 
officers of the company is received at the time does not limit the rule.” 32 
C.J. 1132. 

Mrs. Olney, a witness put up by the defendant, testified on the cross-examina- 
tion: 

“Q. Mrs. Olney, how long have you been working for the New York Life 
Insurance Company? A. I have been working with the New York Life Insur- 
ance Company since February, 1922, if I am not mistaken. 

“Q. And during that time you wrote a large amount of business? A. Yes, 
sir; for this section of the country. 

“Q. And you collected cash and sent that _cash in to the company in your 
business, did you not? A. Yes, sir; I did. * 

“Q. But you received from Mrs. Ww elch two ated dollars? <A. Yes, sir. 

“Q. And you did not deliver but one thousand dollars? A. No, sir; that was 
ali. * * * 

“Q. And she paid it to you as agent for the New York Life Insurance Com- 
pany? A. Yes, sir. 

The application was signed on Sunday, and an arrangement was made to go 
to the bank the next day and get the money; Mrs. Olney carried Mrs. Welch 
in her car; and it was at the suggestion of Mrs. Olney that the amount was 
divided into two paymenfs and that cash was used. 

It appears from the testimony of Mrs. Olney that whatever was done was 
done by her and that she was the actor all the way through. 

It has been held in a number of cases that an agent of an insurance company 
is a general agent in the sense of the statutes and cases in our State. 

The appeal presents several other questions, but they are all properly dis- 
posed of by Judge Johnson in his order refusing a new trial. 

All exceptions are overruled, and the judgment of the circuit court is affirmed. 

Stabler, C. J., and Carter, J., concur. 

Bonham and Baker, JJ., dissent. 


PRUITT v. LIFE INS. CO. OF VIRGINIA. No. 14422. 
Supreme Court of South Carolina. Jan. 27, 1937. 
189 Southeastern Reporter 649. 
INSURANCE. . 
Death of insured from wounds sustained when another stabbed him held death 
resulting from violence “intentionally inflicted” within exception of life policy 
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precluding recovery for double indemnity as against contention that person 
inflicting wounds was insane and hence irresponsible for his acts. 
(For other cases, see Insurance, Dec. Dig. § 515.) 


Appeal from Common Pleas Circuit Court of Anderson County; P. H. Stoll, 
udge. 

Suit by J. A. Pruitt, Sr., administrator, against the Life Insurance Company 
of Virginia. From an order granting defendant’s motion for a directed verdict 
and the judgment entered thereon, the plaintiff appeals. 

Affirmed. 

Leon W. Harris, of Anderson, for appellant. 

A. H. Dagnall, of Anderson, for respondent. 

BoNHAM, Justice. 

The appellant insured the life of his son, J. A. Pruitt, Jr., usually called Junior, 
in the respondent insurance company under a policy which contained a provision 
to the effect, that if the insured died as a result of external, violent, and accidental 
means, the company would pay double the amount of the insurance. J. A. Pruitt, 
Jr., died from the effect of stab wounds inflicted upon him by one Gunter. 

The answer alleged that the insurance company had paid the face value of 
the policy, but denied liabilty for the double indemnity because the insured came 
to his death from violence intentionally inflicted upon him by David Gunter, which, 
under the terms of the policy, relieves the company of liability. 

At the trial, the following provision of the policy was put in evidence: 

“7th. Accidental Death Benefit—Upon receipt of due proof that the Insured, 
after the attainment of age 10 and prior to the attainment of age 70, and while 
this policy is in force, has sustained bodily injury, solely through external, violent 
and accidental means, occurring after the date of the policy and while there is 
no default in the payment of premiums, and resulting directly and independently 
of all other causes in the death of the Insured while this policy is in force and 
within ninety days from the date of such bodily injury, the Company will pay in 
addition to any other sums due under this Policy and subject to the provisions 
of this Policy, an Accidental Death Benefit equal to the face amount of insurance 
stated in this Policy less the amount of any benefit which has become payable under 
the ‘Loss of Eyesight or Limbs’ clause of this Policy on account of the same 
bodily injury, except as provided below: 

“Exceptions.—(1)—(2)—(f) death resulting directly or indirectly from 
violence intentionally inflicted by another person, (g) death resulting directly or 
indirectly from any violation of law by the Insured.” 

At the conclusion of all the testimony defendant made a motion for directed 
verdict, which was ordered by the presiding judge, Stoll. 

The appeal is from that order and the judgment entered thereon. 

There is no particle of doubt that J. A. Pruitt, Jr., died as the result of 
external violence, to wit, wounds intentionally inflicted upon him by David Gunter. 

W. F. ‘Fleming, a witness for the defense, testified, among other things: “Gunter 
said something like ‘he would cut him.’ He said something about cutting ‘your 
guts out,’ and there was about two minutes fighting back there.” 

This evidence is uncontradicted and is supported in the main by the testimony 
of other witnesses. 

The plaintiff seeks to fend against the force and effect of this evidence by 
proving that Gunter is insane, and hence irresponsible for his acts; and that the 
testimony relating to his sanity makes an issue which entitled the plaintiff to have 
the case sent to the jury. 

The contention is without merit. It might be relevant and pertinent if David 
Gunter were on trial for the murder of J. A. Pruitt, Jr. Frankly, we think the 
evidence is wholly insufficient to show that Gunter, if insane at all, was so insane 
as not to know right from wrong. But it is idle to pursue that line of thought, 
because it remanis proved that Gunter intentionally stabbed J. A. Pruit, Jr., and 
that the said J. A. Pruitt, Jr., died as the result of the wounds thus intentionally 
inflicted upon him by David Gunter. 

_ The facts bring the case directly within the purview of the exception included 
in the policy, which relieves the defendant of liability. 

Exceptions overruled; judgment affirmed. 

Stabler, C.J., and Carter, Baker, and Fishburne, JJ., concur. 
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NATIONAL LIFE & ACCIDENT INS. CO. v. BURDEN. No. 12073. 
Court of Civil Appeals of Texas. Dallas. Dec. 5, 1936. 
Rehearing Denied Jan. 23, 1937. 
101 Southwestern Reporter (2d) 292. 
3. OPERATION. 

Evidence that insured has been operated upon for mastoiditis and that when 
insured died she had convulsions, a boil or abscess on back of her head and face 
draining pus, and that on date policy was issued, she had an opening in skull drain- 
ing pus, her ankles were swollen, her feet brown and turned inward and paralyzed, 
caused by septic condition, resulting in death, held insufficient to sustain finding 
that insured was in good health on date life policy was issued. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

4. CONCEALMENT. 

Where application for life policy stated applicant had only a previous illness 

of pneumonia, failure to state that she had undergone mastoiditis operation and 


was confined in-hospital for 13% months with drainage tubes in her head, and had 
since suffered intermittently from septicemia, /e/d fraud and concealment of 


material facts sufficient to avoid liability on policy. 
(For other cases, see Insurance, Dec. Dig. § 292.) 


Appeal from County Court at Law No. 1, Dallas County; Tom Nash, Judge. 

Action by R. E. Burden against the National Life & Accident Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Reversed and rendered. 

Read, Lowrance & Bates, of Dallas, for appellant. 

W. R. Herring, of Dallas, for appellee. 

Bonp, Justice. 

On February 27, 1934, R. E. Burden made written application to the National 
Life & Accident Insurance Company for a policy of insurance on the life of his 
minor child, Winona Burden. In the application, he expressly represented that 
the insured was in good health and that the only illness, injury, or accident which 
the child ever suffered was from pneumonia in 1926, lasting about three weeks, 
from which she had fully recovered. 

Relying upon the information furnished by the applicant, the Insurance Com- 
pany, on March 5, 1934, issued the policy of insurance sued on, naming R. E. Burden 
as beneficiary, and agreeing to pay him the face value of the policy on condition 
that the insured was then in sound health. The insured died on April 1, 1934, less 
than 30 days after the issuance of the policy. 

The beneficiary made demand on and furnished proof of loss to the Insurance 
Company. -The proof of loss was accompanied by an affidavit, stating insured 
(deceased) had never received treatment at any time in any hospital or other 
institution, for disease or injury, previous to her last illness and death, except for 
pneumonia, occurring in 1926. The affidavit was made a part of the proof of loss. 

The Insurance Company denied liability, except for the return of the premiums, 
and set up in its answer, various conditions stated in the policy to avoid liability, 
denied that the insured was in sound health at the time of the issuance of the pol- 
icy; and, further, that the policy was obtained by false and fraudulent representa- 
tions, in that, the application, forming the basis for the issuance of the policy, 
expressly stated that the insured was in good health and that she had never suf- 
fered any illness, injury, or accident previous to her last illness, except pneumonia 
in 1926. 

The cause was submitted to a jury, and, on findings that the insured was, on 
March 5, 1934, the date of the issuance of the policy, in sound health, and that 
$100 was a reasonable attorney’s fee, the trial court entered judgment in favor 
of the plaintiff (appellee) and against the defendant (appellant) for the amount 
of the policy, interest, penalty, and attorney’s fee. 

{1, 2] Appellant challenges the findings of the jury that the insured was in 
sound health on the date of the policy, as being contrary to the undisputed evi- 
dence and against the great weight and preponderance of evidence in the case; 
and, that the policy was procured by false representations and concealment of 
material facts, thus, the trial court erred in refusing appellant’s motion for an 
instructed verdict in its favor. This appeal presents the question: Is there evidence 
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in the case of sufficient probative force to sustain the findings of the jury? If 
so, it becomes our duty to sustain the findings and affirm the judgment of the 
court below on that isuse. Courts of Civil Appeals must, on appeal, consider 
all evidence tending to support the judgment of the trial court, and reject all 
evidence to the contrary. 

The admitted facts and uncontradicted evidence show that the insured, Winona 
Burden, had been operated upon for mastoiditis, in 1927 or 1928, on both sides 
of her head, back of her ears; that she remained in a hospital for about 13% 
months, with drainage tubes in the opening of her head to allow pus and blood 
to drain; that she had scars about her arms and body, which were caused from 
abscesses periodically occurring after the mastoid operation, from which pus 
drained. Appellee, R. E. Burden, testified that at the time of the last illness, the 
insured had convulsions, a boil or abscess to come on the back of her head and 
face, and they drained pus. In response to questions, he testified: 

“QO. There was an opening back in March? A. Yes, sir. 

“Q. It was running pus, wasn’t it? A. Yes, sir. 

“Q. How long had that been running pus? A. A place came to her just 
after she was operated on for mastoiditis, a little light place. They had to drain 
the blood from an artery; she was in the hospital 13%, months; she had an 
abscess on this arm (indicating) and one on the shoulder here, and one below her 
ear, and all these places healed completely up, the old sores. 

“QO. Did that place on the back of her head heal up? A. Yes, sir. 

“. When did it heal? A. Before she left the hospital. They wouldn't 
dismiss her from the hospital until it healed. 

“O. It was running pus, you said, in March, 1934? A. Yes, sir. 

“(. It developed again? A. Yes, sir, it developed again. 

“O. When did it develop? A. It developed, I will say, after she went back 
up there. It would drain a while and then heal up. Her health was gradually 
improving from the time of her operation. Maybe it would drain a week or 
ten days, and then crust-up and heal-over, and that boil would be perfectly smooth, 
like any scar, and it would open again: it might be six months, or it might be a 
vear. It would heal up. After she took that hard snel!. it opened un a boil and 
went to draining, I will say, between the 10th and 15th of March, 1934.” 

Appellee further testified that on March 5, 1934, the date of the policy of 
insurance, the insured was not sick in any way that he could notice. She was 
playing, eating, and sleeping normally. Appellee’s testimony was substantially 
corroborated by that of his wife, Mrs. R. E. Burden, who testified that, since the 
mastoid operation, the insured had been apparently in good health, and was in 
good health on March 5, 1934. 

Dr. W. E. Carswell testified that the deceased died from brain abscess caused 
by septicemia, an infective process in the brain, with the resulting toxine extending 
in the blood stream; that, at the time of his first visit to see the deceased, on March 
5, 1934, she had an opening in the skull, back of her head, near the external occipital 
protuberance, which was draining pus, the exact duration of the opening, he could 
not state, but, in his opinion, it was of long standing; that her ankles were swollen, 
her feet brown, turned up inward, and were paralyzed, caused by a general septic 
condition of the patient, resulting in death. 

[3] From the above testimony, it seems clear that a general septic condition 
of the insured existed at the time the application for insurance was made and 
the issuance of the policy. On the trial of the case, a controversy centered on 
whether Dr. Carswell visited the patient on March 5, 1934, or some time between 
March 10 and March 15, 1934; and, whether the insured’s condition existed on the 
former date or developed on the latter date. True enough, a Dr. Clark ventured 
the opinion, as an expert witness, that it was entirely possible that a nine year 
old child, in sound health on March 5, 1934, could thereafter develop an infection 
that would bring on septicemia, resulting in a brain abscess that would cause death, 
but, we think, such is not the case here. The facts and circumstances surrounding 
the patient before and at the time of the last illness demonstrate, beyond any doubt, 
that the insured was not in sound health at the time of the issuance of the policy. 
The prior and past condition are so logically related to her condition at the time 
of the issuance of the policy, unmistakably, we think, directly and reasonably, 
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conduce to establish the fact that the insured was not in sound health on March 
5, 1934; that she was suffering with septicemia. 

[4] Furthermore, we are of the opinion that the failure of appellee to show 
the true facts in the application for the policy, as to the insured’s mastoiditis illness 
and her 13% months’ confinement in a hospital with drainage tubes in her head, 
and the intermittent suffering of the patient since, resulting from septicemia; and, 
the showing of only a previous illness of pneumonia, from which she had fully 
recovered, is such fraud by concealment of material facts as to void liability on 
the policy. It is conceded that the representations made by the applicant as to the 
insured’s previous illness were false; thus, we are unable to approve the judgment 
of the trial court on that issue. The fraud and deceit, manifestly material to 
the risk, vitiate the contract, thus, the only liability to which appellant was obli- 
gated to pay was the return of the premiums. 

Appellant, in pleading and proof, tendered to appellee the amount of premiums 
paid on the policy of insurance, and to that extent appellee was entitled to recover, 
which the evidence shows to be only 50 cents; therefore, the judgment of the 
lower court is reversed and here rendered for appellee for the amount of such 
premiums; all cost taxed against appellee. 

Reversed and rendered. 


AMICABLE LIFE INS. CO. v. SCOTT. No. 1848. 
Court of Civil Appeals of Texas. Waco. Jan. 28, 1937. 
101 Southwestern Reporter (2d) 370. 
1. EXTENDED INSURANCE. 

Where premium note provided that it should constitute an indebtedness on 
policy, and policy provided that indebtedness would be deducted from cash value, 
insurer properly charged such note against cash value, reducing amount avail- 
able for purchase of extended insurance. 


(For other cases, see Insurance, Dec. Dig. § 367[2].) 
2. AMBIGUITY. 

Rule that insurance policy must be construed most favorably to assured does 
not operate where there is no ambiguity and policy is capable of only one logical 
construction. 

(For other cases, see Insurance, Dec. Dig. § 146]3].) 

3. EXTENDED INSURANCE. 


Where insurer’s notice of lapse of policy to assured offered to carry out- 
standing note, owed by assured, against policy if policy was restored, offer not 
having been accepted, insurer did not waive provision that note constituted 
debt deductible from cash value of policy. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

4. EXTENDED INSURANCE. 

Where insurer made notation of lapse on policy record and charged amount 
of premium note against cash value and set up amount available to purchase 
extended insurance; keeping note in possession of insurer and failure to mark it 
paid held not to waive provision that note was indebtedness deductible from 
cash value reducing amount available to purchase extended insurance. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

Appeal from District Court, McLennan County; Giles P. Lester, Judge. 

Action by Mrs. Leatha Moore Scott against the Amicable Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Reversed and rendered. 

McClellan, Lincoln & Williams and O. F. Jones, all of Waco, for appellant. 

F. M. Fitzpatrick, of Waco, for appellee. 

E. M. Dopson, Special Associate Justice. 

This suit was instituted by appellee, Mrs. Leatha Moore Scott, against 
appellant, Amicable Life Insurance Company of Waco, Tex., seeking to recover 
on a policy issued by appellant on the life of Leo Scott, the husband of appellee. 
The policy issued July 1, 1932, provided for payment to appellee, the beneficiary, 
the sum of $1,000 in the event of insured’s death while the policy was in force. 
All premiums on the policy were paid either in cash or by notes up to July 1, 
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1934. On July 1, 1934, the quarterly premium amounting to $8.22 became due. 
The insured executed a note for $13.30, which covered this quarterly premium, 
and a note for $5 previously executed as part payment for the March quarterly 
premium, and a small amount of interest thereon. The note for $13.30 became 
due October 1, 1934; at that time another quarterly premium became due. 
Neither the premium nor the note was paid. Appellant, after the grace period 
of 30 days, treated the policy as having lapsed and mailed out the notice advising 
the insured that the policy had lapsed and urging him to make application for 
reinstatement. The policy provided that in the event of default of any of the 
premium payments after premium shall have been paid for 2 full years that the 
company will, subject to the other conditions of the policy, grant to the insured 
one of three options. The first provided that the full amount of the policy will 
be extended as term insurance for the time named in the table contained in 
said policy under the heading of extended insurance. The other two options 
provide for paid-up insurance or payment of cash value on the surrender of the 
policy. The last two options are not material here because the insured did not 
exercise his right to claim the benefit of either of them. The policy also provided 
that any indebtedness to the company, including loans, will be deducted in any 
settlement of the policy or any benefit thereon. The note given by the insured, 
among other things, provided that in case any premium was not paid on the 
policy that the amount of the note, with the accrued interest thereon, would be 
deducted from any amount due the insured on any of the settlements provided 
for by the terms of the policy. The cash surrender value, or loan value of this 
policy on November 1, 1934, was $18. Appellant deducted the note for $13.50 
(amount of note and interest) from this amount and credited the insured with 
$4.50, which was available for the purchase of extended insurance. This amount 
would have extended the policy for a period of 152 days from October 1, 1934, 
which would have kept it in force to March 2, 1935. Leo Scott died on June 
26, 1935. Appellant refused payment of the policy on the grounds that the 
insurance was not in force after March 2, 1935. It is the contention of appellee 
that appellant did not have a legal right to deduct the amount of note given by 
insured for the sum of $13.50 from the cash surrender value of the policy on 
October 1, 1934, when the premium was not paid, but that the entire $18 was 
avaiable for the purpose of purchasing extended insurance, and that this amount 
would have kept the policy in force until October, 1935, several months after 
Scott’s death. At the close of the testimony, the court instructed the jury to 
return a verdict in favor of appellee for the sum of $1,088.97, with interest, 
costs of court, and $250 attorney’s fees. This appeal is from that judgment. 


The appellant presented a number of assignments of errar and one lengthy 
proposition of law, but the question raised by all of these may be briefly stated 
as follows: The court erred in holding that appellant did not have a right to 
charge the note of $13.50 against the cash yalue of the policy, and thereby reduce 
the amount that otherwise would have been available for the purchase of 
extended insurance. In order to determine the correctness of this contention, it 
will be necessary to examine the pertinent provisions of the policy and of the 
note. It will not be necessary to set out the table and provisions of the policy 
by which the loan or cash value is detemined, as there seems to be no question 
about the fact that such value on October 1, 1934, was $18. The policy contains, 
among other things, the following provisions: 

“In the event of default of any premium payment after premium shall have 
been paid for two full years, the company will, subject to other conditions of 
this Policy, grant the following options: ‘Extended Insurance.’ Extend auto- 
matically as a time policy the amount insured by this Policy, for the time 
named in the above table and under the head of ‘Extended Insurance,’ said 
insurance to be nonparticipating through the extent of the policy.” 

“Any indebtedness existing against this policy at date of default will cause 
@ reduction of all values named in the above Table; * * * The Extended Insur- 
ance will not be reduced in amount, but the duration of extension will be 
reduced based upon the amount available as the cash value, after deducting the 
indebtedness, used as a single premium for the purchase of time insurance in 


agreement with the Mortality Table and interest rate used in the valuation of 
this Policy.” 
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“Any indebtedness to the company including loans and interest accumulation, 
and any balance of the current Policy year’s premium remaining unpaid, will 
be deducted in any settlement of this Policy or any benefit thereunder.” 

The premium note was dated July 1, 1934, was for the sum of $13.30 payable 
to the order of appellant, with interest from date at 6 per cent. per annum, and 
being in payment of oe premiums due July 1, 1934, and note June 1, 1934, 
with interest due July 1, 1934, on policy No. 100231, issued by said company on 
the life of Leo Scott, said note also containing the following provisions: 

(1) “This note shall constitute a loan against said policy and the policy is 
assigned as the sole security therefor. It is agreed that the company, at my 
request, waives its right to require the deposit of the policy with the Company 
and/or the endorsement of this lien upon the same, without prejudice, however, 
to rights which the company would otherwise have under the provisions of the 
policy for this agreement.” 

(2) “That the nonpayment of this note and/or interest thereon shall not 
void the policy except in accordance with the terms of said policy.” 

(3) “That if any premium on said policy is not paid when due, then at the 
expiration of the period of grace for the payment of said premiums, this note, 
together with the interest, shall be paid by deducting the amount due thereon, 
together with any other indebtedness on said policy, from the sum which, by 
the terms of said policy, is applicable to the purchase of extended insurance in 
the event of nonpayment of premiums when due, and the balance only of said 
sum, if any, shall be applied to the purchase of extended insurance.” 

(4) “That in the settlement of any claim, or any benefit, or any surrender 
value under said policy, before this obligation shall have been fully paid, the 
amount of this note shall be deducted in accordance with the terms of the 
policy.” 

[1] From the above-quoted provisions of the policy and the note, it is clear 
that appellant was within its rights in deducting the amount of the note from the 
amount of the cash value of the policy, provided it had a right to make such a 
contract as was embodied in the terms of the note, subsequent to the issuance of 
the policy. The Supreme Court, through its Commission of Appeals, has 
recently passed on this question. Pacific Mutual Life Insurance Company of 
California v. Thurman, 89 §.W.(2d) 202, 203. In that case tne policy contained 
provisions almost identical with the provisions of the present policy, and the 
note contained a provision that it should be considered an indebtedness on and 
secured by the policy. The court held that the insurance cotipany had a right 
to charge the note against the reserve of the policy, and thereby reducing 
the amount available to purchase extended insurance. The decision in that case 
is decisive of the issue involved here. It necessarily follows that this question 
must be decided adversely to appellee’s contention. 

The trial court did not have the benefit of the opinion in the Thurman Case, 
as that case has been decided by the Commission of Appeals since this case 
was tried in the District Court. He probably relied on the case of Amicable 
Life Insurance Company v. White (Tex.Civ.App.) 38 S.W.(2d) 860 (error denied). 
The White Case is discussed in the opinion in - Thurman —_ and we quote 
the re from that opinion: “In Amicable Life Ins. Co. vy. White (Tex.Civ. 
App.) 38 S.W.(2d) 860, cited by the court in support of its holdian. the premium 
note did not provide that it should constitute an indebtedness on the policy and 
be secured thereby. Furthermore, the decision in the White Case is predicated 
upon the proposition that article 4732, R.S.1925, which provides that the policy 
and application shall constitute the entire contract between the parties, renders 
ineffective the provision of the note making it an indebtedness on the policy. 
The provision referred to is part of an agreement made subsequent to the 
issuance of the policy, and neither the provision of article 4732, R.S.1925, nor the 
similar provision of article 4953 (now 5050), Rev.St. 1911, both of which require 
the policy to contain the entire contract between the parties, has application 
thereto. State Mutual Life Ins. Co. v. Rosenberry (Tex.Com.App.) 213 S.W. 
242: Southland Life Ins. Co. v. Hopkins (Tex.Com.App.) 244 S.W. 989, 992.” 

It is evident from the above that the White Case can not be considered as 
authority for appellee’s contention. 

[2] Appellee insisted that the policy sued on is susceptible of two construc- 
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tions, and that as under one constructiin appellee would be entitled to recover 
and under the other she would not be entitled to recover, the construction most 
favorable to her contention should be adopted by the court. By examining the 
irovisions of the policy involved, we find no ambiguity or difficulty of construction. 
When all of the applicable provisions of the policy and the note are considered 
together and the language used therein is given its generally accepted meaning, 
the proper construction is clear. When effect is given to all of these provisions, 
the constructions placed on them by appellant is the logical deduction from the 
language used. Consequently the rule of construction in the case of ambiguity 
has no application. International Travelers Ass’n v. Yates (Tex.Com.App.) 29 
S.W.(2d) 980; Hearin v. Standard Life Ins. Co. (D.C.) 8 F.(2d) 202. 

|3, 4] Appellee also insists that appellant, by its acts and conduct, waived its 
right to charge the note against the cash value of the policy and thereby reduced 
the amount available to purchase extended insurance. This contention cannot be 
sustained. After the grace period expired, appellant sent the insured a notice 
stating that the policy had lapsed for nonpayment of the premium due November 
Ist. This notice was followed in a short time by another notice, and a few days 
later a third one was sent. The notices sent out urged the insured to take the 
necessary steps to have his policy reinstated. One of the notices informed him 
that if the policy was restored the outstanding note could be carried against the 
policy. This was a conditional offer to carry the note, and, as the condition was 
not complied with, the offer did not constitute a waiver. Miller v. Deahl (Tex. 
Civ.App.) 239 S.W. 679, 686. The contention is also made that, as appellant 
kept the note in his possession and did not mark it paid, it thereby waived its 
right to charge the note against the cash value of the policy. We think this 
position untenable. Notations were made on the policy record kept by the com- 
pany, showing the lapse of the policy, the charging of the amount of the note 
against the cash value of the policy, and setting up the amount left available for the 
purchase of extended insurance. No effort was ever made to collect the note. The 
insured never did make demand for the surrender of the note. Under these cir- 
cumstances, the fact that the note remained in the hands of the appellant, and was 
not marked paid, did not constitute a waiver by appellant, of its rights under the 
policy. New York Life Insurance Company v. Warren Deposit Bank (Ky.) 75 
S.W. 234; New York Life Insurance Company v. Evans, 136 Ky. 391, 124 S.W. 
376; Morgan v. Home Insurance Company, 216 Ky. 589, 288 S.W. 321. 

For the error pointed out herein, the judgment of the trial court is reversed, 
and judgment is here rendered for appellant. 


COLUMBIAN MUT. LIFE ASSUR. SOC. v. WHITEHEAD. No. 4—4518. 
Supreme Court of Arkansas. Feb. 8, 1937. 
101 Southwestern Reporter (2d) 455. 
3. POLICY LOAN. 

Where provision in policy gives insured right to borrow on policy, insured is 
entitled to loan under conditions stated in such provision and has right to maintain 
action for damages in case insurer refuses to make loan in accordance with policy. 

(For other cases, see Insurance, Dec. Dig. § 179%.) 

5. POLICY LOAN. 

Insured held not entitled to damages for refusal by insurer to loan him money 
as stipulated in life, health, and accident policy, where insured did not allege that 
he was unable to borrow elsewhere, nor that he would be subjected to incon- 
veniences or losses of special nature for which compensation could not be com- 
puted in action at law. 

(For other cases, see Insurance, Dec. Dig. § 179%.) 

\ppeal from Columbia Chancery Court; Walker Smith, Chancellor. 

Suit in chancery by Felix E. Whitehead against the Columbian Mutual Life 
Assurance Society. From a decree overruling the defendant’s demurrer to the 
complaint, the defendant appeals. 

Reversed, and cause remanded, with directions to sustain demurrer. 

Stevens & Stevens, of Magnolia, for appellant. 

McKay & McKay and Whitley & Utley, all of Magnolia, for appellee. 

SmituH, Chief Justice. ; 

Appellee is insured under appellant’s life, health, and accident policy, by the 
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terms of which he is entitled to stipulated loan values. Appellee applied to 
appellant for a loan and it was refused whereupon suit was filed in chancery. A 
demurrer to the complaint was overruled and appellant declined to plead further, 

After finding what amount appellee was entitled to receive as a loan the 
decree recites that: “Defendant is hereby ordered, upon plaintiff’s request for the 
proper blanks for making a loan, to furnish plaintiff with same, and when plaintiff 
properly executes said blanks and delivers them duly executed * * * to make. the 
loan.” 

Appellant is a foreign corporation. When the policy of insurance was issued 
to appellee in August, 1920, appellant had been admitted to do business in this 
state. Summons was served on the commissioner of insurance. There is no show- 
ing that appellant maintains any office in the state, or that any of the corporation's 
executive officers are within the jurisdiction of the court. 

{1, 2] We are of the opinion that, under the pleadings, specific performance 
will not lie. “An agreement to borrow a sum of money and give security for it 
cannot be specifically enforced; and this is also true of an agreement to lend 
money, whether on security or not.” 58 C.J. p. 1055. “As a general rule specific 
performance will not be enforced of an executory agreement either to borrow or 
lend money.” 25 R.C.L. p. 231. 

[3] Annotations at page 895, 4 A.L.R. are as follows: “Provisions giving the 
insured a right to borrow on the policy after a certain number of premiums have 
been paid are now commonly found in life insurance policies. This right in many 
instances is a potent factor in inducing the taking of a policy. It is a part of the 
contract, and the insured is entitled to loans in accordance with the conditions 
stated in such provisions, and clearly has the right to maintain an action for dam- 
ages in case the insurer refuses to make a loan according to its contract.” 

[4] In New York Life Ins. Co. v. Pope, 139 Ky. 567, 68 S.W. 851, it was said: 
“The measure of damages for breach of a contract by defendant to make plain- 
tiff a loan is the difference between the rate of interest at which the defendant 
agreed to furnish the money and the rate not exceeding the legal rate, which plain- 
tiff was required to pay elsewhere, in the absence of an averment that the money 
was desired for a special use known to defendant, and that it could not be pro- 
cured elsewhere.” Also, in Hubbard v. Equitable Life Assur. Soc, 81 W.Va. 663, 
95 S.E. 811, 4 A.L.R. 886, it was held that “a breach of an agreement to make a 
loan upon a life policy where the insured was compelled to borrow money on 
other collateral and pay a higher rate of interest insured may recover the excess 
interest and reasonable value of his services in procuring the loan, but not for the 
use of his other collateral.” 

[5] .There is no allegation that appellee was unable to borrow elsewhere. 
Neither is it claimed that appellee, through appellant’s refusal to make the loan, 
would be subjected to inconveniences or losses of a special nature for which com- 
pensation could not be computed in an action at law. 

We canclude that the demurrer should have been sustained. 

The decree is reversed, and the cause remanded, with directions to sustain the 
demurrer. 


INTERNATIONAL BROTHERHOOD OF BOILERMAKERS, IRON 
SHIPBUILDERS AND HELPERS OF AMERICA et al. 
v. HUVAL. No. 3041. 
Court of Civil Appeals of Texas. Beaumont. Feb. 25, 1937. 
Rehearing Denied March 3, 1937. 
101 Southwestern Reporter (2d) 1072. 
2. PENALTY. 
Fraternal brotherhood which failed to pay timely the benefits accruing under 
life, health, and accident policy issued to member by insurance company pursuant 
to contract with brotherhood held liable for statutory penalty and attorney's fees, 
notwithstanding that brotherhood was fraternal benefit society, where brotherhood 
was foreign organization which had not obtained permit to do business in Texas 
(Vernon’s Ann.Civ.St. arts. 4736, 4823, 4820 et seq.). 


(For other cases, see Insurance, Dec. Dig. § 800.) 


3. PENALTY. i 
Insurance company which assumed liabilties of fraternal brotherhood in the 
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insurance of its members and promised to pay all expenses of litigation arising 
out of policies issued by company to members of brotherhood held liable for stat- 
utory penalty and attorney’s fees for failure to pay timely the benefits accruing 
under life, health, and accident policy issued to member, where brotherhood was 
also liable for such penalty and fees (Vernon’s Ann.Civ.St. arts. 4736, 4823, 4820 
et seq.). 

(For other cases, see Insurance, Dec. Dig. § 800.) 

4. PENALTY. 

Under statute subjecting fraternal benefit society not timely paying insurance 
losses to penalties and payment of attorney’s fees, fraternal brotherhood and insur- 
ance company which undertook brotherhood’s insurance liability to its members 
were liable for penalties and attorney's fees to member whose insurance losses were 
not timely paid (Vernon’s Ann.Civ.St. art. 483la). 

(For other cases, see Insurance, Dec. Dig. § 800.) 

5. PROOF OF LOSS. 

Under statute, requirement that member of fraternal brotherhood make proof 
of loss under life, health, and accident policy issued by insurance company pursu- 
ant to contract with brotherhood, within 30 days after loss, was void, and member 
had reasonable time after happening of loss within which to make such proof 
(Vernon’s Ann.Civ.St. art. 5546). 

(For other cases, see Insurance, Dec. Dig. § 789{[1].) 

6. WAIVER. 

Rejection of total and permanent disability claim of member of fraternal broth- 
erhood under life, health, and accident policy issued by insurance company pursu- 
ant to contract with fraternal brotherhood, on ground that member had not suffered 
a total and permanent disability, and not on ground that proof of loss was not 
made within the required 30 days, held to show waiver of requirement. that proof 
of loss be made within 30 days. 

(For other cases. see Insurance, Dec. Dig. § 789[2].) 


Appeal from District Court, Jefferson County; Geo. C. O’Brien, Judge. 

Suit by J. R. Huval against the International Brotherhood of Boilermakers, 
Iron Shipbuilders and Helpers of America and another. Judgment for the plaintiff, 
and the defendants appeal. 

Reversed and remanded for another trial. 

Barnes & Barnes, of Beaumont, for appellants. 

J. R. McDougald and Gordon, Lawhon, Sharfstein & Bell, all of Beaumont, 
for appellee. 

O’QuINN, Justice. 

We shall refer to International Brotherhood of Boilermakers, Iron Shipbuilders 
and Helpers of America as the Brotherhood and to the American National Insur- 
ance Company as the Insurance Company. 

Appellee was plaintiff below. He sued the Brotherhood and the American 
National Insurance Company to recover upon a life, health, and accident insurance 
policy in the sum of $1,000. He alleged that the insurance policy covered disability 
resulting in total, permanent incapacity to him while he was employed by the Gulf 
Refining Company, which policy terminated upon the termination of his employ- 
ment with said company, unless he had then suffered such total permanent incapac- 
ity. He further alleged that his employment with the Gulf Refining Company ter- 
minated on March 30, 1934, and that at said date he had suffered total and per- 
manent incapacity to perform his daily occupation, because of which he was then 
and there entitled to receive said insurance against such disability in said sum of 
$1,000, the face of said policy, for which he prayed, together with reasonable attor- 
ney’s fees, and “such other relief, general and special, in law and equity, as plaintiff 
may show himself entitled to receive.” 

Appellants answered by general demurrer, special exceptions, general denial, 
and specially answered that the policy upon which recovery was sought, provided 
that proof of loss should be made to the Brotherhood within 30 days after the 
occurrence of the loss, and that such proof was not made, and that such proof 
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was a condition precedent to recovery, the policy providing that failure to make 
such proof within such time would relieve the Brotherhood of all liability. It 
further specially answered that it was a fraternal brotherhood, against which 
attorney’s fees and penalties, under the law, could not be imposed. It further spe- 
cially answered that the policy required as a condition of liability that due proof 
of loss should be made within 30 days after the occurrence of the loss, and that 
such proof had not been made within 30 days, nor within 90 days, nor within a 
reasonable time from the alleged suffering of the loss, because of which no recov- 
ery could be had. The answer was verified. 

The court overruled the general and special demurrers, and the case was tried 
to a jury upon special issues on their answers, to which judgment was rendered 
for appellee for the face of the policy, $1,000 and $350 attorney’s fee, and $120 
penalty. We have the case for review. 

[1] In answer to special issues, the jury found that appellee was totally and 
permanently disabled by reason of tuberculosis and a double hernia, and in answer 
to special issues Nos. 6 and 13 and 15 they found that such disability existed on 
March 28, 1934, and in answer to special issue No. 5, requested by appellant, they 
found that such total and permanent disability began on March 28, 1934. In 
answer to special issue No. 13 requested by appellant, they found that appellee was 
not disabled to do his usual work from March 28, 1934, to March 30, 1934. Having 
found that appellee was totally and permanently disabled on March 28, 1934, and 
then that he was not disabled to do his usual work from March 28, 1934, to March 
30, 1934, inclusive, these findings are in conflict and destroy each other. The issue 
being of prime importance to a decision of the case, this conflict necessitates a 
reversal of the judgment. 

[2] Appellants assign error against the judgment awarding 12 per cent. penalty 

and attorney’s fees against them. This contention is based upon the fact. that 
appellant Brotherhood is a fraternal brotherhood and so not subject to article 
4736, R.S.1925, as amended by Acts 1931, c. 91, § 1 (Vernon’s Ann.Civ.St. art. 4736), 
authorizing a penalty of 12 per cent. of the policy and a reasonable attorney's fee 
for failure to pay the insurance within 30 days after demand therefor, and as 
appellant Insurance Company assumed the liability of the Brotherhood it would not 
be liable for such penalty and attorney’s fee. 
_ We overrule this contention: (a) While it is true that the Brotherhood is a 
fraternal benefit society within the meaning of chapter 8, title 78, of the Texas 
Civil Code article 4820 et seq., as amended (Vernon’s Ann.Civ.St. art. 4820 et seq.), 
yet it is a foreign organization issuing insurance benefits to its members, organized 
under the laws of the state of Kansas, and it appears that it has not at any 
time had a permit to do business in the state of Texas. That being true, it was 
not protected by article 4823, R.S.1925, exempting such societies from the terms 
of article 4736, but it was subject to the statutes that control life insurance 
policies, and so was liable for the payment of penalties and attorney’s fees as 
provided in article 4736. Independent Order of Puritians vy. Brown (Tex.Civ.App.) 
229 S.W. 939. 

[3] (b) Appellant International Brotherhood issued no policies of insurance 
on its members but contracted with an insurance company to make all payments 
under the policy and certificates of its members. Here the appellant American 
National Insurance Company, upon regular application by the Brotherhood, 
issued to it a group policy covering all the members of the Brotherhood, upon 
and by virtue of which policy said Brotherhood and said Insurance Company 
jointly issued to the members of said Brotherhood each a certificate of insurance 
showing the contract of insurance and its terms of payment in case of loss in 
conformity with the group policy contract issued by the Insurance Company 
to the Brotherhood. This certificate was signed by the Insurance Company and 
approved by the Brotherhood and delivered to the insured member of the 
Brotherhood. The policy issued by the insurance company to the Brotherhood 
incorporated in it articles XII of the constitution and by-laws of the Brother- 
hood wherein it provided for and promised to pay to its members a death beneft 
of $1,000, or a disability benefit of $1,000 in the event such member became totally 
and permanently disabled as a result of accident or disease, and fully assumed 
all liability arising thereunder. It also in said group policy obligated itself as 
follows: “The Company agrees to pay the expenses of all litigation between an 
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insured and the Company, or the Intenational Brotherhood, wherever same may 
hereafter be pending upon notice of the institution of such litigation, unless the 
company shall decide to and pay the fees of the claim to the International 
Brotherhood, in which event if the litigation is thereafter further conducted the 
expense thereof shall be paid by the International Brotherhood.” 

We think the facts above set out show a joint undertaking between the 
Brotherhood and the Insurance Company to insure the members of the Brother- 
hood, and to pay such insurance as matured under and by virtue of the terms of 
the insurance contracts and the policy and the certificate issued thereunder. 
And, as the Insurance Company, appellant, assumed the liabilities of the Brother- 
hood in the insurance of its members and promised to pay same as set out in 
the policy, and further assumed to pay all the expense of any litigation arising 
out of the insurance contracts against the Brotherhood, or the Company, it 
should be held that appellant Insurance Company was equally primarily liable 
with the Brotherhood, and so the judgment for penalties and attorney’s fees 
against it was correct. 

[4] (c) Aside from either or both of the above holdings, and we think 
independent of them, the judgment for penalties and attorney’s fee was correct 
because article 483la, Vernon’s Ann.Civ.St., specifically provides that, when a 
fraternal benefit society operating under chapter 8 of title 78 of the Revised 
Civil Statutes of Texas, governing fraternal benefit societies, fails to pay a loss 
for which it is liable, within 60 days after demand therefor, such society shall be 
liable to pay to the holder of such policy, in addition to the amount of the 
loss, 12 per cent. damages on the amount of such loss, together with reasonable 
attorney's fees for the prosecution and collection of same. The undisputed 
evidence showing that appellant Brotherhood is a fraternal benefit society, and 
that it was by its constitution and by-laws authorized to and did insure its 
members, among whom was appellee, and that appellant Insurance Company by 
its group insurance policy contracted with said Brotherhood to and did insure 
appellee, and, further, said Insurance Company by its contract with the Brother- 
hood agreed to and did assume all liability of the Brotherhood by reason of the 
policy and certificates of insurance covering its members, therefore, the Brother- 
hood being liable for the penalties and attorney’s fees in question, so by its 
assumption contract was it also liable. 

Appellants insist that appellee cannot recover and that the court erred in 
rendering judgment against them because: (a) The contract of insurance 
between the Brotherhood and appellee provided: 

“Sec, 14. Any member of the International Brotherhood who shall suffer 
loss entitling him to benefits provided for in this article, shall within thirty days 
from the date of such loss, cause due proof to be given thercof to the Interna- 
tional Secretary-Treasurer, upon blanks furnished for that purpose; and upon 

» the furnishing of such proof, he shall be entitled to the benefits provided for 
such loss.” . 

“Failure to comply with this section of this article within the time limited 
herein, shall relieve the International Brotherhood of any liability to such mem- 
ber for such loss.” 

And (b) the group policy of insurance issued by the Insurance Company to 
the Brotherhood insuring its members provided that “Any sum payable by the 
Company as a death or disability claim shall be immediately payable upon due 
proof and approval of the same at the office of the International Brotherhood 
in Kansas City, Kansas, for the use and benefit of the member and/or the 
beneficiary designated by the insured in accordance with the terms of this policy, 
as the case be”; that the making of such proof of loss was a condition precedent 
to recovery; and that such proof had not been made. These provisions of the 
insurer's contracts and policies were pleaded under oath. 

We overrule the assignment for the reasons: 

[5] (a) The requirement in the insurance contract between the Brother- 
hood and appellee that proof of loss should be made within 30 days after the 
loss is void because in conflict with article 5546, R.S.1925. Bankers’ Reseve Life 
Co. vy. Springer (Tex.Civ.App.) 81 S.W.(2d) 756 (writ refused); Southern Trav- 
elers’ Ass’n v. Masterson (Tex.Civ.App.) 48 S.W.(2d) 771; Southern Travelers’ 
Ass'n v. Cole (Tex.Civ.App.) 45 S.W.(2d) 675. The 30-day provision in the policy 
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being void, then law would require proof of loss within a reasonable time after 
the happening of the loss. 

[6] (b) We think that proof of loss was waived by appellants. Appellee 
alleged, and the evidence showed, that appellee’s total and permanent disability 
occurred on March 28, 1934. It appears that on or about June 27, 1934, appellee 
obtained from the local secretary of Lodge No. 305 at Port Arthur, Tex., of 
which he was a member, a printed claim blank in the form prescibed and 
furnished by the brotherhood, which he executed or filled out an verified, and 
also had his physician to likewise sign and verify, and delivered same to said 
local secretary to be forwarded to the Brotherhood at its main office at Kansas 
City, Kan., which was duly received by the Brotherhood, and by it returned to 
its local lodge and its secretary and appellee at Port Arthur, for its completion 
in some respects (that he was a member of said local lodge in good standing at 
the time he received his disability on March 28, 1934, and that he was disabled 
in the manner stated by the certificate or statement of his physician, and as to 
whether appellee claimed his disability under provision “a,” or “b,” or “c” of 
the insurance policy and by-laws), which additions, corrections, or completion, 
whichever it may be considered, requested by appellant Brotherhood were duly 
made and the proof returned to the Brotherhood at its main office at Kansas 
City, Kan., in response to which appellant Brotherhood denied any and all 
liability to appellee under his said disability claim for the reason that he was 
not totally and permanently disabled. When the Brotherhood returned the 
proof “for completion,” which was after the expiration of the time stipulated 
in the by-laws and policy for making proof of loss, it made no objection to 
the proffered proof of loss as not having been duly made, nor did it in any 
way indicate that it intended to invoke lack of compliance with such provision in 
avoidance of liability on the policy, but, as stated above, returned same with 
request that the proof of loss be made more complete and thus had appellee to 
comply with its request, and then, after appellee had done so, notified its local 
lodge and appellee that it rejected the claim and refused to pay same because 
it did not appear that appellee had suffered total and permanent disability as 
by him claimed. The rejection of the claim was not in any sense based upon 
failure to furnish due proof of loss. These facts show a waiver of such require- 
ment. 

Appellants present other matters as errecr, some of which are believed to 
show error, but, as they are not likely to arise on another trial, they will not be 
discussed. The judgment should be reversed and the cause remanded for another 
trial, and it is so ordered. 

Reversed and remanded. 


MILLER v. PENN MUT. LIFE INS. CO. OF PHILADELPHIA. NO. 26483. 
Supreme Court of Washington. Feb. 9, 1937. 
64 Pacific Reporter (2d) 1050. 
1, AMBIGUITY. 

Insurance contract will be construed most favorably to insured only wh 
there is an unexplained ambiguity in language of contract. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. CONSTRUCTION. 
All parts of insurance policy must, if possible, be harmonized and given effect. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
3. CONSTRUCTION, | 
__ Liability of insurer is fixed by terms of life policy, and its terms must control 
if they are plain and free from ambiguity. 
(For other cases, see Insurance, Dec. Dig. § 146]1].) 
4. AMBIGUITY. 

Rule that insurance policies are construed in favor of insured and most 
strongly against insurer should not be permitted to have the effect to make a plain 
agreement ambiguous, and then interpret it in favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. CHANGE IN INTEREST. 


Insurer has right to determine for itself whom it will insure and what interest 


en 
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it will insure, and to provide that any change in such interest without its consent 
will work forfeiture of policy. 

(For other cases, see Insurance, Dec. Dig. § 328[1].) 
6. RIDER. re 

Provisions may be incorporated in policies by slips or riders which will be 
construed with printed provisions of policy, but slip or rider will prevail if there 
is an irreconcilable conflict with printed provisions of policy. 

(For other cases, see Insurance, Dec. Dig. § 150.) 


7. RIDER. | aah 

Unless rider on policy is irreconcilable with printed clause, such clause must 
stand; but rider will control if it is inconsistent and irreconcilable with printed 
clause. 

(For other cases, see Insurance, Dec. Dig. § 150.) 
8. RIDER. 


Where insured died after default in payment of premiums on life policy, 
beneficiary could not recover additional insurance provided in rider attached to 
policy on ground that such additional insurance was extended by automatic exten- 
sion provision in policy, in view of provision in rider that default in premium 
payment would render agreement contained in rider void. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

9, LAPSE. , 

Life policy lapsed when premium was not paid within grace period, and could 
only be reinstated as provided in policy. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

Tolman, J., dissenting. 

Department 2. 

Appeal from Superior Court, Pierce County; W. O. Chapman, Judge. : 

_Action by Lulu B. Miller against Penn Mutual Life Insurance Company of 
Philadelphia, From the judgment, the plaintiff appeals. 

Affirmed. 

Gordon & Gordon, of Tacoma, for appellant. 

Hartman & Hartman, of Seattle, for respondent. 

Ho.icoms, Justice. 


In 1908, the husband of appellant, hereinafter called the insured, applied to 
respondent for a ten-year term life insurance policy, payable to appellant, as 
beneficiary, if twenty annual installments of $500 each. Respondent tendered its 
policy to the insured which included the insurance contract applied for, herein- 
after termed the “principal contract,” and, in addition, a contract for insurance 
of a different type, in the form of a rider attached thereto, hereinafter called the 
“rider,” providing for additional insurance payable in installments of $500 annually 
for the life of appellant after the payment of the twenty installments certain under 
the principal contract. The insured accepted the policy consisting of the principal 
contract and the rider and paid all annual premiums due thereon within the grace 
period of thirty-one days, for six years. He failed to pay the premium falling due 
on June 17, 1914, within the grace period, or at all. He died on August 14, 1914. 

The insurance provided in the principal contract was ten-year term insurance 
payable in twenty annual installments of $500 each, for which the annual premium 
was $106.40. The level premium charged therefor produced a surplus during the 
early years of the policy and a cash value which was applied under clause VII of 
the policy, the nonforfeiture clause, in the absence of an election by the insured 
under the first option providing for the automatic extension of the net amount 
of the policy as non-participating term insurance, the extended term being for 
ninety-seven days to September 22, 1914. ; 

The insured died during the extended term and respondent has paid the twenty 
payments provided for under the principal contract. It denied liability under the 
rider, and this suit was brought by appellant to recover installments claimed by 
her to be due under the rider. 

The material portions of the policy in controversy are: 

“The extended insurance, paid-up insurance, and cash surrender value privileges, 
benefits, and conditions stated on the second and third pages hereof form a part 
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of this policy as fully as though recited at length over the signatures hereto 
affixed. * * * 

“VII. Non-Forfeiture. If this policy shall lapse through non-payment of 
premium after three years’ premiums have been paid in cash, the company, subject 
to the other conditions of the policy, guarantees at the end of successive policy 
years the following options of settlement: 

“First:—The automatic extension of the net amount insured by this policy as 
non-participating term insurance payable in installments for the number of years 
and days stated below, at the expiration of which time the insurance shall cease; 
or, 

“Second :—Paid-up non-participating term insurance, payable at death occurring 
within ten years of the date of issue of this policy, upon written application therefor 
and the legal surrender of all claims hereunder to the company at its Home Office 
within one month after lapse. The amount of such paid-up term insurance is 
provided for in the table below. No paid-up value will be allowed for an amount 
less than $50, but the cash value stipulated in the third option will be paid; or, 

“Third:—The payment of the cash surrender value provided for in the table 
below on surrender of the policy and all claims hereunder to the company within 
one month after the date of lapse.” 

The succeeding paragraph sets forth a table of extension, paid-up term, and 
cash values provided for by the policy, which table showed that at the end of the 
sixth year the term of extension of the policy was ninety-seven days, the paid-up 
term insurance on surrender of the policy $50 per $1,000, and the cash surrender 
value $2.09 per $1,000. 

The rider attached to the policy reads: 

“The Penn Mutual Life Insurance Company, in addition to the provisions and 
privileges contained in its policy No. 410424 on the life of Frank §S. Miller to 
which this agreement is attached, in consideration of the payment to said com- 
pany for life of the extra annual premium of Twenty One 60/100 Dollars already 
included in the annual premium of $128.00 now named in and payable in accord- 
ance with the terms and conditions of the policy, hereby further promises and 
agrees, subject to the other conditions and provisions thereof, that should Lulu 
B. Miller, the beneficiary thereunder live to receive the Twenty yearly installments 
of $500.00 each as payable to her by the terms thereof, it will continue to pay to 
said beneficiary annually thereafter the said yearly installment sum of Five Hun- 
dred Dollars during the remainder of her natural life. 

“It is mutually understood and agreed that the dividends, loan and surrender 
values payable or allowed under said policy shall be the same as if this supplemental 
agreement had not been made; and that any default in premium payments on said 
policy, or any over-statement in the application for it or for this agreement as to 
the age of said beneficiary, shall render this agreement null and void. 

“It is also agreed that the company will cancel this agreement upon written 
application from the insured and the return of said policy and this agreement to 
the Home Office for that purpose, and the yearly premium on the policy will there- 
after be reduced to the ordinary rate. 

“This continuous Installment contract can not be transferred to apply to any 
other life.” 

Respondent admitted the allegations of appellant’s complaint as to the contract 
and the death of appellant’s husband, the non-payment of the premium due June 17, 
1914, and that it had not been paid when appellant’s husband died. It denied 
liability on the ground that the rider constituted a second and separate contract 
between the parties and was void by reason of nonpayment of the premium. 

Appellant sued for one of the $500 annual installments and later amended its 
complaint to sue for two installments amounting to $1,000 due at the time of the 
trial. After a trial to the court without a jury, the trial judge held in favor of 
respondent and, among other things, said: 

“The main policy with its provisions is complete in itself, simply attached to, 
but not made a part of the policy is the rider containing another and an additional 
agreement, the phraseology of the rider expresses this when it says: 

“ ‘The Penn Mutual Life Insurance Company, in addition to the provisions and 
privileges contained in its policy No. 410424, on the life of Frank S. Miller * * * 
agrees for a certain consideration to do a certain thing. ; 

“In the policy itself the insurance company promises to pay Lulu B. Miller 
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the principal sum of $10,000.00, payable in twenty yearly installments of $500.00 
each. Then this other and further agreement was made, in consideration of the 
payment for life of an extra annual premium of $21.00, that if Mrs. Miller lived 
to receive the twenty yearly installments, it would continue to pay her annually 
thereafter, $500.00 yearly during the remainder of her natural life. 

“The policy is dated June 17, 1908. Frank D. Miller died August 14, 1914, 
at which date the annual premium of $128.00, payable on or before the 17th of 
June, 1914, remained unpaid. Because this death occurred within 97 days, the 
term of extension for the policy under the table contained therein, the insurance 
company applied the surrender value of the policy to the purchase of automatic 
extended insurance, and did continue to pay Mrs. Miller $500.00 yearly for twenty 
years. 

“Under the testimony the premium on the main policy would be $106.40 per 
year. The attached rider called for $21.60 additional and refers to it as included 
in the $128.00 premium mentioned in the policy, the $128.00 being the total premium. 
The policy and its rider were accepted by Mr. Miller, who paid the $128.00 for five 
years, although he could have refused the rider and kept only the policy at a cost 
of $106.40, under which the dividends, loan and surrender value would be the same 
as if the supplemental agreement had not been made. 

“Now this supplemental agreement contains certain provisions which are con- 
trolling both because they are expressed in it and therefore superior, and because 
some are involved in plaintiff’s claim, but which differ from some of the provisions 
of the policy proper. This difference would emphasize the fact that they are 
distinct contracts. For instance, in the policy itself the right is reserved to change 
the beneficiary, while under the provisions of the rider the contract for continued 
installments cannot be transferred to any other life. 

“Then there is this provision, important to this case, that any default in the 
premium payments shall render the agreement null and void. That there was a 
default in that the premium due June 17, 1914, had not been paid, is undisputed, in 
fact, plaintiff pleads that at the time of Mr. Miller’s death, August 14, 1914, this 
premium had not been paid.’ 


“Tf it thus became dead it remained dead, for I find in it no formula for 


restoring it to life against the will of the company. Of course the company could 
make another arrangement, or agreement but it did not. Any accumulated values 
were only applicable to, and were applied to keeping the main policy in force, thus 
securing to Mrs. Miller the $10,000.00 paid to her and were not attributable to the 


insurance rider. The policy lapsed, and there was no reinstatement. 


“Under the conditions shown it is my opinion that the plaintiff is not entitled to 
judgment for recovery upon the supplemental agreement, and the defendant may 
take a judgment of dismissal.” 

No facts are in dispute. 

As the sole error assigned by appellant is in failing to find in her favor for 
the sum of $1,000, with interest since the claimed due dates, and in entering judg- 
ment dismissing her action, the one question to determine is: Was the rider void or 
in force when the insured died? 

Appellant vigorously contends that the insurance contract is ambiguous, but 
constitutes an entire and single contract and as such should be construed a 
favorably in favor of the insured, citing Starr v. Aétna Life Insurance Co., 
Wash. 199, 83 P. 113, 4 L.R.A.(N.S.) 636; Algoe v. Pacific Mutual Life insurance 
Co., 91 Wash. 324, 157 P. 993, L.R.A.1917A, 1237; Guaranty Trust Co. vy. Contin- 
ental Life Insurance Co., 159 Wash. 683, 294 P. 585; Brown v. Santeuetenn Mutual 
Fire Association, 176 Wash. 693, 30 P.(2d) 640; Braley Motor Co. v. Northwest 
Casualty Co., 184 Wash. 47, 49 P.(2d) 911; Restatement of the Law of Contracts, 
§ 236: 32 C.J. 1152-1156, and 1303. 

[1, 2] The rule that the contract will be construed most favorably to the insured 
will be applied only when there is an unexplained ambiguity in the language of the 
contract. It is well settled that all parts of an insurance policy must, if possible, 
be harmonized and given effect. A®tna Insurance Co. v. Sacramento Stockton S. S. 
Co. (C.C.A.) 273 F. 55; 2 Cooley’s Briefs on Insurance (2d Ed.) 999, 

[3] The liability of respondent is fixed by the terms of the contract, and its 
terms, if plain and free from ambiguity, must control. Puget Sound Improvement 
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Co. v. Frankfort Marine, Accident & Plate Glass Insurance Co., 52 Wash. 124, 100 
P. 190. 

[4, 5] In thus construing the policy we are not unmindful of the rule that 
policies are construed in favor of the insured and most strongly against the insurer, 
as held in Starr v. Astna Life Insurance Co., supra; but this rule should not be 
permitted to have the effect to make a plain agreement ambiguous and then inter- 
pret it in favor of an insured. Green v. National Casualty Co., 87 Wash. 237, 151 
P. 509, and cases cited. An insurance company has the right to determine for itself 
whom it will insure and what interest it will insure and to provide that any change 
in such interest without its consent will work a forfeiture of the policy. Menger 
v. Inland Empire Farmers’ Mutual Fire Insurance Co., 118 Wash. 514, 203 P. 934. 
To the same effect is Maryland Casualty Co. v. Industrial Accident Commission, 209 
Cal. 394, 287 P. 468; 1 Couch, Cyclopedia of Insurance Law, § 184; 2 Cooley’s 
Briefs on Insurance (2d Ed.) 1012. 

Conceding, arguendo, that there is an inconsistency within this policy between 
the body of the policy and the rider, the rider would prevail. 

The rider provides essentially that other and additional insurance was accepted 
by the insured for additional premiums and also provided that in case they were not 
paid within the grace period after the due date, the contract was forfeited. It is 
undisputed that the premium was not paid when due or within thirty-one days and 
had not been paid when the insured died. 

[6] Provisions may be incorporated in insurance policies by slips or riders 
which will be construed with the printed provisions of the policy, but, if there is an 
irreconcilable conflict, the slip or rider will prevail. Corporation of Roman Catholic 
Church v. Royal Insurance Co., 158 La. 601, 104 So. 383. To the same effect, Mixon 
v. St. Paul Fire & Marine Insurance Co., 147 La. 302, 84 So. 790. 

[7] Unless the rider on the insurance policy is irreconcilable with the printed 
clause, such clause must stand; but, if it is inconsistent and irreconcilable, the 
rider will control. A®tna Insurance Co. v. Sacramento Stockton S. S. Co., supra. 
To the same effect are Aitna Insurance Co. v. Houston Oil & Transport Co. (C.C.A.) 
49 F.(2d) 121; Ducommun vy. Strong, 193 Wis. 179, 212 N.W. 289, 214 N.W. 616; 
106 Mich. 47, 63 N.W. 899, 30 L.R.A. 636. Jackson v. British America Assurance 
Co. See, also, 1 Couch, Cyclopedia of Insurance Law, § 159; Richards, Law of 
Insurance (4th Ed.) 110; 32 C.J. 1159; 14 R.C.L. 934; Restatement of the Law on 
Contracts, § 236. 

[8] Consequently, we conclude that the trial judge was correct in his reasoning 
and conclusion. 

[9] It is not necessary to consider a proper definition of the word “lapse” as 
discussed by appellant. Manifestly, the policy lapsed when the premium was not 
— within the grace period and could only be reinstated as provided in the policy. 

y its terms the rider became void and under the conditions of the principal con- 
tract the extended term insurance for ninety-seven days came into being. 

The judgment is affirmed. 

Steinert, C. J., and Blake, and Robinson, JJ., concur. 

Tolman, J., dissents. 


BROWN v. MUTUAL LIFE INS. CO. OF NEW YORK. No. 26335. 
Supreme Court of Washington. Feb. 24, 1937. 
65 Pacific Reporter (2d) 391. 
1. WAIVER. 

Insurer waived right to cancel paid-up life policy for nonpayment of interest 
on loan made to insured from reserve of policy, where on insured’s failure to 
pay interest called for by notices, insurer automatically extended loan for 
another year, and notice called for payment of full amount of interest due, and 
final notice informed insured that reinstatement would be afforded if he filled 
out application and returned it with the necessary amount and insurer did not 
return to insured the balance that would have been due if policy had been 
canceled nor was note evidencing the loan returned to insured as paid. 


(For other cases, see Insurance, Dec. Dig. § 349[5].) 
2. REINSTATEMENT. ., 


Insured to whom insurer wrote letter stating that reinstatement of full 
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benefits of life policy would be afforded if insured would return application with 
necessary amount of money would be presumed to have reasonable time within 
which to make remittance. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

Steinert, C. J., dissenting. 

Department 1. 

Appeal from Superior Court, King County; Roger J. Meakin, Judge. 

Action by Augusta Brown against the Mutual Life Insurance Company of 
New York. From a judgment for the defendant, the plaintiff appeals. 

Reversed and remanded with direction. 

3ausman, Oldham, Cohen & Jarvis and Simon Wampold, Jr., all of Seattle, 
for appellant. 

Evans, McLaren & Littell, of Seattle, for respondent. 

GERAGHTY, Justice. 

This action was brought by Augusta Brown, beneficiary in a life insurance 
policy issued by the defendant, the Mutual Life Insurance Company of New 
York, to Isaac Brown, the plaintiff’s deceased husband. Judgment was rendered 
in favor of the defendant, and the plaintiff appeals. 

No statemerit of facts or bill of exceptions has been filed in this court. 
Certain documents introduced at the trial as exhibits are referred to and 
incorporated in the findings of fact. These exhibits are here as a part of the 
transcript. 

From the findings of fact and the embodied exhibits, it appears: 

On August 16, 1920, Isaac Brown held a fully paid-up life insurance policy 
for $5,000, issued by respondent. On that day he borrowed $3,116 from the 
respondent, the loan being evidenced by a note signed by the insured and 
secured by the assignment of the policy to the respondent. The note bore inter- 
est at the rate of 6 per cent. per annum, and by its terms was to mature May 
10, 1930, this being the anniversary date of the policy, which was issued May 
10, 1892. The note contained the following provisions: 

“If the interest on this loan is not paid when due it shail be added by the 
Company to the existing loan and interest so added shall bear interest at the 
same rate as the loan, and the Company may so extend this loan at its maturity 
or at the expiration of any extension or renewal of the loan, provided, however, 
that no such extension shall be made if the loan with added and accrued interest 
to the next following policy anniversary would exceed the cash surrender value 
that would be allowed by the Company for the surrender of the policy at such 
(next following) anniversary if the policy were then in force. 

“If the cash surrender value that would be allowed by the Company at the 
next following anniversary of the policy (if the policy were then in force) is less 
than the amount of the loan with added and accrued interest to such next follow- 
ing anniversary, in case of failure to repay this loan with accrued interest on 
the date when due as herein provided, or at the expiration of any extension or 
renewal thereof, or in case of failure to pay the accrued interest on the due 
date of this loan, or at the expiration of any extension or renewal thereof, if 
such failure to repay the loan or to pay such accrued interest shall continue for 
thirty-one days, the said policy shall immediately thereupon be deemed sur- 
rendered to the Company and thereby rendered null and void without any 
action on the part of the Company, and a sum equal to the customary cash con- 
sideration then allowed by the Company as the surrender value of policies issued 
upon like terms and conditions shall, at the end of said thirty-one days, imme- 
diately be deemed applied in repayment and satisfaction of said loan and interest, 
without any action on the part of the Company, and the remainder (if any) 
of said sum shall be paid by the Company to the parties entitled thereto when- 
ever thereafter a demand accompanied by the policy is made by them at the 
Home Office of the Company. 

_ “No notice or demand for the repayment of this loan or for payment of 
interest thereon when due as above specified or after any extension of the time 
ior repayment of this loan or after any renewal of this loan, shall be required 
to be made or sent by the Company, the sending of such notice or demand being 
specifically waived by all parties hereto. If any notice or demand is sent it 
shall be deemed only an act of courtesy and shall not obligate the Company to 
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send subsequent notices or demands, nor shall it be construed as affecting in 

any way the Company’s rights to assert the automatic termination and avoidance 
. . ° ® ” 

of the said policy as herein provided. 

Interest on the note was paid by the insured on the due dates in the years 
1930 and 1931. 

Prior to May 10, 1932, respondent mailed a notice of the interest due on that 
date to the insured. He did not pay it, and the loan was automatically extended for 
another year and increased by the amount. After a like notice in 1933, the insured 
failed to pay the interest on the due date, and the respondent again increased the 
loan by the amount of the interest. 

Prior to May 10, 1934, the respondent mailed a notice to the insured upon a 
form similar to that used in 1932 and 1933. The insured, as in those years, did not 
pay the interest. The respondent did not thereafter address any further com- 
munication or notice to the insured until August 10, 1934. On that date it sent him 
a letter stating: ; ; 

“We have not received the loan int. due May 10, 1934 and the days of grace 
have expired. 

“Reinstatement of the full benefits and protection afforded by your policy will 
be considered if you will fill out the enclosed application and return it to us with 
a remittance of $189.41. 

“No aaudautin is required and any disinterested party may witness your 
signature. 

“We would like to place your policy in full force again. Won’t you do this 
immediately ?” 

On May 10, 1934, the cash surrender value of the policy was $91.06 in excess 
of the indebtedness of the insured, including interest. This sum with $119.01 would 
have been sufficient to pay the interest on the loan to May 10, 1935. On May 10, 
1934, the cash surrender value of the policy was $3,802.27. On that date the total 
amount due on account of principal and interest on the loan was $3,711.21, leaving 
a cash surrender value sufficient to cover the principal amount of the loan and all 
interest then accrued and a balance of $91.06, an amount sufficient to cover interest 
on the loan to October 6, 1934. 

After a critical illness lasting through the months of July and August, the 
insured died in Seattle on September 1, 1934. Upon his death the respondent was 
notified of the fact, and appellant demanded a form for proof of death. The 
respondent refused to furnish the form, denied liability, and asserted that the 
policy had been canceled on June 11, 1934, for nonpayment of interest; the 
respondent had not tendered or offered to return the $91.06 to the insured previous 
to his death. 

}1, 2] Assuming, for the purpose of the case, that under the terms of the note 
respondent could have canceled the policy at the expiration of the thirty-one days 
of grace, we are of the opinion that by its course of dealing with the insured it 
waived the right, 

Upon the failure of the insured to pay the interest called for by the notices 
sent to him in the years 1932 and 1933, the respondent in each instance automatically 
extended the loan for another year without a request from the insured. He received 
a like notice in 1934, and, as in the preceding years, failed to make payment. The 
notice did not advise him of the cash surrender value remaining available for 
application upon the interest, but called for payment of the full amount of interest 
due. The insured had no information respecting the status of his insurance policy, 
and ‘he might well have assumed that at this time, as on previous occasions, the 
cash surrender value of the policy was sufficient to carry the loan indebtedness. 

The next advice he received was the letter of August 10, 1934, reciting that 
respondent had not received the loan interest due May 10, and that the days of 
grace had expired. The letter did state the amount of cash payment required 
to reinstate the loan. It did not notify the insured in terms that the policy had 
been canceled. It is true the letter stated that a reinstatement of the full benefits 
and protection would be afforded if he would fill out an inclosed application and 
return it with the amount of money necessary. This was not a direct statement that 
the policy had been canceled, The use of the word “reinstatement” under the 
circumstances was equivalent to saying that, if payment were made, the policy 
would remain in effect. No time was fixed in the letter for a reply. It is to be 
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assumed the insured had a reasonable time within which to make a remittance. 
Only twenty-one days elapsed between the receipt of this letter and his death. 

The trial court concluded that the policy was canceled on June 11, at the 
expiration of the thirty-one days of grace. This conclusion was based on an infer- 
ence from the provisions of the note rather than on any fact showing affirmative 
action by the respondent. There is only one circumstance in the record implying a 
formal éancellation. That is the indorsement of cancellation and payment made on 
the face of the note on October 5 and subsequently crossed out. This indorsement 
is significant, having been made the day preceding the one to which the $91.06, 
available on the cash surrender value of the policy, would have paid the interest 
as found by the court. Owing to the absence of a statement of facts, the circum- 
stances connected with the making of this indorsement and its subsequent can- 
cellation are not disclosed; but such indorsement, as of the approximate date of 
the exhaustion of the cash surrender value, would be the obvious course to follow 
if respondent intended to waive the right of cancellation and carry the loan as 
long as the insured had a cash value to his credit. It is significant, too, that 
respondent did not return to the insured the balance that would have been due 
if the policy had been canceled, nor was the note returned to him as paid. 

Speaking of waiver of the provisions of an insurance policy, we said in Rey- 
nolds v. Travelers’ Insurance Co., 176 Wash. 36, 46, 28 P.(2d) 310, 314: 

“The rule upon the subject [waiver] is that, if an insurance company, having 
knowledge of such facts as vitiate the policy, nevertheless enters into negotiations 
or transactions by which it recognizes or treats the policy as still in force, or by 
its acts, declarations, and dealings leads the insured to regard himself as being 
protected by the policy, or induces him to incur trouble or expense, such acts, 
transactions, or declarations will operate as a waiver of the forfeiture and estop 
the insurer from relying thereon as a defense to an action on the'policy. 5 Cooley’s 
3riefs on Insurance, p. 4272; 7 Couch Cyc. of Insurance Law, § 1595, p. 5595 et seq. 

“A provision for forfeiture is inserted in an insurance policy for the benefit of 
the insurer and, like all such provisions, may be waived by the company. Such a 
provision is binding to the extent that the insured cannot ignore it, nor can the 
courts grant relief against it, but the insurer may waive it, or, by its conduct, lose 
its right to enforce it. Thompson y. Knickerbocker Life Ins. Co., 104 U. S. 252, 
26 L.Ed. 765.” 

The equivalent of cash in the hands of respondent was sufficient to carry his 
loan to October 6, 1934. Whatever may have been the respondent’s rights under 
the provisions of the note, we must hold that they were waived and that the 
policy was in effect on the date of the insured’s death. 

rhe judgment is reversed and the cause remanded to the trial court. with 
direction to enter judgment for the plaintiff for a sum equal to the difference 
between the face of the policy, with the additional insurance credited on 
of dividends, as of September 1, 1934, and the amount due on the 
including interest, to September 1. 


Main, Millard, and Blake, JJ., concur. 


Steinert, Chief Justice (dissenting). 


account 
insured’s note, 


ROSENBLUM v. SUN LIFE ASSUR. CO. OF CANADA. No. 
Supreme Court of Wyoming. Feb. 23, 1937. 
65 Pacific Reporter (2d) 399. 
. GOOD HEALTH. 

Under rule that good health clause in life policy creates condition precedent, 
fulfillment of which must be provided by beneficiary, but that testimony of 
receipt of premium and delivery of policy raises presumption that insured was 
in good health, shifting to insurer burden of going forward, beneficiary held to 
have made out prima facie case without alleging that insured was in good health 
at time of payment of first premium. 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 

5. BURDEN OF PROOF. 3 ‘ 

_ Under clause that insurance policy should not take effect unless insured was 
in good health, burden of pleading and proving want of good health is on insur- 
ance company. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 
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6. CONSTRUCTION. 

Parties have right to embody in their insurance contract whatever terms 
they wish, and courts should not attempt to make contract for them. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

8. GOOD HEALTH. 

Petition of beneficiary under life policy which contained clause that policy 
should not take effect until first premium had been paid during insured’s life 
and good health held to state cause of action for amount due under policy, though 
it failed to allege fulfillment by insured of payment of first premium while in 
good health. 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 

Appeal from District Court, Laramie County; Sam M. Thompson, Judge. 

Action by Jacob Rosenblum against the Sun Life Assurance Company of 
Canada. From a judgment in favor of the plaintiff, the defendant appeals. 

Affirmed. 

C. R. Ellery, of Cheyenne, for appellant. 

Walter Q. Phelan, of Cheyenne, for respondent. 

biume, Chief Justice. 

On March 11, 1932, Clarence Rosenblum, of Cheyenne, Wyo., made a so-called 
non-medical application for a policy of $2,000 on his life, to the Sun Life Assur- 
ance Company, hereafter referred to as the insurance company or as the defend- 
ant. The applicant was then 18 years of age; his beneficiary was his father, Jacob 
Rosenblum, plaintiff herein. The applicant, answering certain inquiries, stated 
that he was in good health, and agreed—a clause also substantially contained 
in the policy, that “said policy shall not take effect until the first premium has 
been paid during my life and good health.” He paid the first premium at the 
time of the application to defendant’s agent, C. H. Hoffhine. The defendant 
issued a policy, dated March 25, 1932, in suit herein, pursuant to the application. 
It contains a clause of incontestability, etc., as follows: 

“The policy is issued in consideration of the representations and agreements 
contained in the written application therefor and together with such application, 
a copy of which is attached hereto and made a part hereof, shall constitute the 
entire contract between the parties hereto and shall be incontestable after the 
policy has been in force during the life time of the assured for a period of two 
years from the date of issue except for non-payment of premiums and except 
as to provisions and conditions relating to disability and double indemnity bene- 
fits if.any. All statements made by assured shall, in the absence of fraud, be 
deemed representations and not warranties, and no statement shall void the 
policy unless it is contained in the said application and a copy of the application 
is attached to this policy when issued.” 

The insured died on March 3, 1934, a few days prior to the expiration of 
the two years mentioned in the policy, and the insurance company refused to 
make payment thereon. Thereupon, the beneficiary under the policy brought 
an action in the district court of Laramie county to recover the amount of $2,000 
claimed to be due on the policy. The petition alleges that the insurance com- 
pany is a corporation authorized to do business in the state of Wyoming; that 
it issued its policy on the life of the assured as above mentioned; that the 
assured died on March 3, 1934, while the policy was in full force and effect, and 
before any default in the payment of any premium due thereunder; that due 
notice of death of the assured was given*to the insurance company, and that 
“the plaintiff has done and performed each and every act and thing required 
of him to be perfomed under the terms of the policy and has demanded payment 
of the amount due thereunder.” Judgment is asked for the sum of $2,000. The 
defendant answered, admitted its corporate existence, and the issuance of the 
insurance policy in suit. It pleaded that the application for the policy, and the 
policy, contain the statement that “said policy shall not take effect until the 
first premium has been paid during my life and good health,” and that this 
provision had not been complied with, for the reason that at the time when the 
first premium was paid, Clarence Rosenblum was not in good health. Repayment 
of the premiums paid was tendered. Five separate affirmative defenses were 
interposed, all based on the ground that certain answers and statements of 
the insured in the application for the insurance policy were fraudulent. It is 
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not necessary to mention the facts in reference thereto in detail, for the reason 
that no testimony in regard to them was introduced in the evidence. Plaintiff 
demurred to the answer. The demurrer was overruled. Plaintiff thereupon filed 
his reply, setting forth section 57-232 of the Revised Statutes of Wyoming 1931, 
and alleging that defendant had waived its right of attacking the policy of 
insurance on the ground of fraud, for the reason that it failed to attack it within 
two years as required by the statute just cited. 

The case was tried to the court. The plaintiff introduced the policy in 
question in evidence. He testified that he lived, and had for many years lived, 
at Cheyenne, Wyo.; that the insured was his son; that the latter died on March 
3, 1934. It was stipulated between the parties that the insured obtained the 
policy of insurance in question, and that premiums due thereon up to the time of 
the death of the insured were duly paid, the receipts, duly issued by the insur- 
ance company, reciting payment by the insured. It was further stipulated that 
payment on the policy was duly demanded and refused. Plaintiff thereupon 
rested. The defendant company then moved for judgment on the ground that 
the petition fails to state a cause of action, and that the evidence in the case 
is insufficient as a matter of law to sustain any liability on the part of the 
defendant company. The court overruled the motion; the insurance company 
elected to stand thereon, and judgment was thereupon rendered in favor of the 
plaintiff, from which the defendant company has appealed. 

The controversy on this appeal is concerning the effect of the clause, con- 
tained in the application and the policy, which reads: “This policy will not take 
effect until the first premium shall have been actually paid during the life and 
good health of the assured.” This clause will be mentioned hereafter as the 
“health clause.”. The defendant contends that this clause constitutes, or creates, 
a condition precedent, and that fulfillment thereof must be pleaded and proved 
by the party suing on the policy; that in view of the fact that this has not been 
done, the petition is fatally defective, and the plaintiff has not shown himself 
entitled to recover herein. It may be noted that while it was pleaded that 
plaintiff performed all conditions precedent, it lacks an allegation in that respect 
on the part of the insured. 

Speaking of the subject of conditions, it is stated in Corbin’s Anson on 
Contracts (1924) p. 434, that there is no doubt “that the law on this subject needs 
entire reconstruction and restatement, that there is no existing test capable 
of logical definition, and that the rules are largely arbitrary as well as conflict- 
ing. Such rules as now exist will frequently be found to be based on false logic 
and on more or less ill-defined notions of public policy.” 

In section 250 of the Restatement of the Law of Contracts, a condition prece- 
dent is defined as a fact which “must exist or occur before a duty of immediate 
performance of a promise arises.” Under that definition, a contract containing 
such condition comes into existence, but need not be performed until the condition 
is fulfilled. Some authorities, however, recognize two kinds, namely, a condition 
precedent which must be performed before the agreement of the parties becomes 
a binding contract, or a condition which must be fulfilled before the duty to 
perform arises. Hurt v. New York Life Ins. Co. (C.C.A.) 51 F.(2d) 936; 13 
C.J. 564. See 34 Columbia L.R. 605. And it is said in Williston on Contracts 
(2d Ed.) § 666A, after mentioning substantially the statement in the Restatement 
above mentioned, that “one may also speak of a condition precedent to the existence 
of a contract.” But in section 666 the authors state that “generally in contracts. 
when reference is made to conditions, what are meant are conditions which become 
operative after formation of the contract and qualify the duty of immediate per- 
formance of a promise or promises thereunder—not conditions which qualify the 
existence of a contract or promise.” The distinction seems to be of some value 
in connection with the subject before us, when, as here, the policy contains a 
provision of incontestability. It is, for instance, asked in Crawford v. Abraham 
Lincoln Life Ins. Co., 278 Ill.App. 576, 594: “If the policy never took effect, how 
could it become incontestable?” And in Salts v. Prudential Ins. Co., 140 Mo.App. 
142, 120 S.W. 714, 717, it is stated that “the idea that a contract not in existence 
should become incontestable is elusive.” In both of these cases the courts under- 
stood by a condition precedent, a condition which would prevent the contract from 
becoming effective, and they used this argument to show that the conditional clause 
as to the health of the insured could not be a condition precedent. In Hurt v. New 
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York Life Ins. Co., supra, on the other hand, the court construed such clause as 
containing a condition which permitted the contract to come into being, but 
required it to be fulfilled before the insurance company was required to perform, 
and hence permitted the incontestability clause in one of the policies to become 
effective. 

[1] In view of the fact that plaintiff who seeks to subject a defendant to 
liability should show the reasons and the facts which create the liability, it has 
always been accepted as true, unless, perchance, there were countervailing reasons, 
that “in a case of a condition precedent the plaintiff must set out the condition as 
well as the promise, and must allege and prove the happening of the condition in 
order to establish the defendant’s breach of contract.” Williston, supra (2d Ed.) 
§ 667 A; Moody v. Amazon Ins. Co., 52 Ohio St. 12, 38 N.E. 1011, 26 L.R.A. 313, 
49 Am.St.Rep. 699; Corbin’s Anson on Contracts, supra, p. 433, and note on that 
and succeeding page; Clark on Code Pleading, p. 191; Couch, Cyc. of Insurance 
Law, Vol. 8, p. 6829; Redman y. Aétna Ins. Co., 49 Wis. 431, 4 N.W. 591; American 
Central Life Ins. Co. v. Alexander (Tex.Com.App.) 56 S.W.(2d) 864; McNulty 
v. New Richmond Land Co., 44 Cal.App. 744, 187 P. 97; Hennessy v. Metropolitan 
Life Ins. Co., 74 Conn. 699, 52 A. 490; Cooley, Briefs on Ins. L., 3, p. 1964; 37 
C.J. 607; 21 R.C.L. 462; and see, on the subject of pleading, Lusk Lumber Co. v. 
Independent Producers Consolidated, 35 Wyo. 381, 249 P. 790. Nor can we doubt 
that the language of the health clause in controversy, standing by itself, creates on 
its face, a condition precedent. 1 Cooley, Briefs on Insurance, p. 469; Cases in 
59 A.L.R. 614. It is stated in Williston on Contracts (2d Ed.) § 667 A, that clauses 
which provide “that the policy shall become void, or its operation defeated or 
suspended, or the insurer relieved wholly or partially from liability,” etc., while 
treated by the courts as conditions subsequent, are in fact conditions precedent, 
“except for purposes of pleading and proof.” Many cases are cited, and there is 
no doubt that courts have not, on account of countervailing reasons, always 
applied the rule governing conditions precedent in other cases, to language which, 
on its face, creates a condition precedent in insurance policies, particularly life 
insurance policies, and merely because a decision holds that a health clause like 
that in controversy here is a condition precedent, does not necessarily mean that 
the same court would hold that a plaintiff must plead and prove fulfillment thereof. 
See, e. g., Logan v. New York Life Ins. Co., 107 Wash. 253, 181 P. 906. Many 
of the decisions, including most of the authorities cited by defendant, do not deal 
with the question of pleading and burden of proof, and cannot, accordingly, be 
regarded as authority herein. In fact, judging from the cases generally, insurance 
companies have ordinarily assumed the burden in these respects. There are, how- 
ever, two lines of decisions. We shall proceed to consider them. 

In Volunteer State Life Ins. Co. v. McGinnis, 29 Ga.App. 370, 115 S.E. 287, 
it was held—citing two other Georgia cases—that in a suit on a policy containing a 
health clause similar to that in the case at bar, no cause of action is set out unless 
it is alleged that the policy was delivered and the premium paid during the good 
health of the insured, or unless it is sufficiently pleaded that the condition was 
waived. That court also doubtless would hold the burden of proof of good health 
to be on the plaintiff. See as seemingly contra: Gulf Life Ins. Co. v. Davis, 
52 Ga.App. 464, 183 S.E. 640. In Hennessy vy. Metropolitan Life Ins. Co., 74 Conn. 
699, 52 A. 490; Sortito vy. Prudential Life Ins. Co., 108 Conn. 164, 142 A. 808, in 
which it appears that the truth of the answers in the application as to good health 
was made an essential condition of the policy, it was held that the plaintiff must 
allege and prove the truth of the answers, but that upon the trial of the case, it 
will be presumed that the answers were true, shifting the burden to go forward. 
In Greenbaum v. Columbian Nat. Life Ins. Co. (C.C.A.) 62 F.(2d) 56, 58, it was 
stated concerning a health clause like that in controversy, that “regardless of what 
may be necessary in any particular case to prove sound health as of the decisive 
time either prima facie or ultimately, we think it is a condition precedent with 
the burden on the plaintiff to prove it by a preponderance of all the evidence in 
order to show that the defendant ever became bound as an insurer.” In Massa- 
chusetts it is held that a health clause like that in controversy is a condition 
precedent, and that the burden of proof of good health is on the plaintiff. Lee v. 
Prudential Life Ins. Co., 203 Mass. 299, 89 N.E. 529, 531, 17 Ann.Cas. 236; Fondi v. 
Boston Mut. Life Ins. Co., 224 Mass. 6, 112 N.E. 612; Ansin v. Mutual Life Ins. 
Co., 241 Mass. 107, 134 N.E. 350; Larsen v. Metropolitan Life Ins. Co., 289 Mass 
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573, 194 N.E. 664; Mutual Life Ins. Co. v. Royal (Mass.) 197 N.E. 646. This 
doubtless implies that the plaintiff must plead fulfillment of the condition, or 
facts from which fulfillment may be presumed or inferred. - It was held in Lee v. 
Prudential Life Ins. Co., supra, that “it is a matter of common knowledge that 
life insurance companies do not issue such policies until they have received what 
they regard as satisfactory evidence that the person to be insured is in good 
health”; that in view of the delivery of the policy and the declarations made 
by the party in the application, the question of health should be left to the jury. 
See, also, Jones v. New York Life Ins. Co., 168 Mass. 245, 47 N.E. 92. In Mohr 
y. Prudential Ins. Co., 32 R.I. 177, 78 A. 554, it is held that such clause creates a 
condition precedent, the fulfillment of which must be proved hy the plaintiff, but 
that testimony of the receipt of the premium and the delivery of the policy raises 
the presumption that the insured was in good health, shifting to the defendant 
the burden of going forward. That, too, is substantially the holding in Ruggiro 
v. Prudential Ins. Co., 113 N.J.Law, 561, 174 A. 882, and Weddle v. Prudential 
Ins. Co., 130 Neb. 744, 266 N.W. 624, except that in the latter case the court 
does not definitely state that the burden of proof is on the plaintiff, and adds 
that in order that an insurance company may defend under the health clause in 
controversy, it “must allege and prove a return or a tender of the premiums,’ 
thus apparently throwing the burden of pleading and proving want of good 
health on the insurance company. To the same effect as the foregoing, but 
without fixing the burden of proof of fulfillment of conditions precedent, is the 
rule laid down in 37 C.J. 635, that “a prima facie case in favor of plaintiff’s 
right of recovery ordinarily is established by proving and introducing the policy 
and proving the payment of premiums, the fact of insured’s death, the giving 
of notice and proofs thereof to defendant and the non-payment of the insurance.” 
The rule has been applied in cases involving a health clause similar to that 
here in controversy in Arkansas, Missouri, and North Carolina. Sovereign 
Camp, W. O. W. v. Cole, 192 Ark. 893, 91 S.W.(2d) 250, and cases cited; Streeter 
y. Washington Fidelity Nat. Ins. Co., 229 Mo.App. 33, 68 S.W.(2d) 889, 891; 
Perry v. Security Life & Annuity Co., 150 N.C. 143, 63 S.E. 679. And the 
Supreme Court of Minnesota has held’ that plaintiff makes out a prima facie 
case by putting the policy in evidence, shifting the burden to go forward and 
show noncompliance with a condition precedent (here relating to the payment 
of the premium) to the insuranre company. See, also, Feinberg v. AXtna Life 
Ins. Co., 13 Cal.App.(2d) 371, 56 P.(2d) 1269, and Reliance Life Ins. Co. v. Gulley’s 
Adm’x, 134 Va. 468, 114 S.E. 551. 

[2-4] If the authorities so far cited state the correct rule—and we should go 
at least that far—then the plaintiff in this case made out a prima facie case. 
Counsel for the insurance company, however, maintains that under these authori- 
ties the plaintiff was aided by a presumption; that a presumption arises in a 
case only in connection with the proof therein, and does not arise at any prior 
stage of the proceeding, and that hence, even though the plaintiff in this case 
was not compelled to prove the specific fact of good health of the insured at 
the time of the payment of the first premium, still the petition is fatally defective 
for failure to allege it. It is apparent, of course, that when a specific fact need 
not be proved by plaintiff, an allegation in that connection is rather an empty 
formality. And it would seem reasonable, in order to avoid such empty formality, 
that when facts are pleaded from which the presumption arises, these facts might 
well be provisionally accepted as true, until denied, so as to give rise to the 
presumption at that stage. And so it is held, for it is stated in 49 C.J. 39 that 
“there need be no direct allegation of fact which is necessarily implied from 
cther averments, and presumptions of law need not be pleaded, even, it has been 
held, although they are prima facie only.” See, also, Hartford Fire Ins. Co. v. 
Kahn, 4 Wyo. 364, 34 P. 895. In the case at bar all the requisites mentioned in 
3° C.J. 635 appear from the petition, and, in addition thereto, the answers of the 
decedent to the interrogatories propounded to him, and his statement that he 
was in good health at the time of the application appear in the application 
attached to the policy and made a part of the petition in the case. If, however, 
we are wrong and the presumption cannot arise at that stage of the case, all 
the foregoing facts, except the fact as to the health, and sufficient facts to give 


a) 2 Topinka v. Minnesota Mutual Life Ins. Co., 189 Minn. 75, 248 N.W. 660, 95 
A.L.R. 739, 
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rise to the presumption above mentioned according to the foregoing authorities, 
were admitted or not denied. They were then accepted as true, and no good 
reason would seem to exist why they should not then give rise to the presump- 
tion. But if such apparently reasonable conclusion is not sound, then we find that 
all of the foregoing facts appeared at the time of the trial by the introduction of 
the policy, etc. No objections were raised to the introduction of the testimony, 
All went into the record without objection. In such case we consider the 
petition amended, if in fact defective. Chicago & N. W. R. Co. v. Ott, 33 Wyo. 
200, 212, 237 P. 238, 238 P. 287, and cases cited. 

Pursuing the subject further, it is stated in 37 C.J. 616 that “by the weight 
of authority where plaintiff proves enough to establish a prima facie case (as 
stated in 37 C.J. 635), he is not required to produce affirmative proof that insured 
was in good health at the time of the payment of the first premium and delivery 
of the policy, as provided by the terms of the policy, as there is no presumption 
that he was not in good health, but the burden is on the defendant, if he asserts 
that insured was not in good health at that time.” Authorities from nine differ- 
ent states are cited, and these bear out the text. Other courts, namely, in 
Indiana, Kansas, Oklahoma, Illinois, and Texas have announced the same rule. 
Western & Southern Life Ins. Co. v. Spencer, 95 Ind.App. 281, 179 N.E. 794; Layne 
v. Spot Cash Ins. Co., 136 Kan. 541, 16 P.(2d) 484; Dorsey life Ass’n v. Davis. 
(Tex.Civ.App.) 90 S.W.(2d) 270; Mid-Continent Life Ins. Co. v. House, 156 Okl. 
285, 10 P.(2d) 718; National Life & Acc. Ins. Co. v. Shermer, 161 Okl. 77, 17 P.(2d) 
401; Mid-Continent Life Ins. Co. v. Trumbly, 170 Okl. 639, 41 P.(2d) 913; National 
Life & Acc. Ins. Co. v. Wicker, 171 Okl. 241, 43 P.(2d) 50, 100 A.L.R. 357; Swanson 
v. Prudential Ins. Co., 271 Ill.App. 309; Crawford vy. Abraham Lincoln Life Ins. 
Co., 278 Ill.App. 576. See, also, Francis v. Mutual Life Ins. Co., 55 Or. 280, 106 
P. 323, and Baker v. Metropolitan Life Ins. Co., 106 S.C. 419, 91 S.E. 324; 
National Life & Acc. Ins. Co. v. Doman (Tex.Civ.App.) 31 S.W.(2d) 865. 


These cases apparently, though that is not altogether certain in some instan- 
ces, proceed on the theory that the true burden of proof on the point in question 
is on the insurance company—not merely that it has the burden to go forward 
in order to overcome a prima facie case made by the plaintiff; in other words, 
they consider the matter an affirmative defense. Hence plaintiff need not plead 
the presence of good health. If we are not mistaken, the rule in Vermont, 
Louisiana, and Florida is the same. Guiltinan vy. Metropolitan Life Ins. Co., 69 
Vt. 469, 38 A. 315, 317; Benjamin y. Connecticut Indemnity Ass’n, 44 La.Ann. 
1017, 11 So. 628, 32 Am. St.Rep. 362; National Council, etc. v. Glenn, 76 Fla. 592, 
80 So. 516, 2 A.L.R. 1503. These cases do not present facts exactly like those 
in the case at bar. In the Vermont case it was agreed that if any statement 
contained in the application should not be true, or if any of the conditions were 
not observed, the policy should become void. The plaintiff did not plead that 
the statements made by him were true or that the conditions of the contract 
had been performed. But the petition was held sufficient and the rule was 
recognized that the principles of the law of life insurance are in direct contrariety 
to the rule requiring allegation and proof of the performance of conditions 
precedent, and that “all matters in confession and avoidance, including not only 
those by way of discharge, but those also which show the transaction to be void, 
* * * shall be specially pleaded” by the insurance company. The Louisiana 
case is very similar in these respects. See, also, Massachusetts Protective Ass'n 
y. Ferguson, 168 La. 271, 121 So. 863. In the Florida case the court held that the 
insurance company must plead specifically in what respect the insured was not 
in good health. The situation in New Hampshire is uncertain. The Supreme 
Court in that state holds that a health clause like that in controversy constitutes 
a condition precedent. Packard vy. Metropolitan Life Ins. Co., 72 N.H. 1, 54 A. 
287; Karp v. Metropolitan Life Ins. Co., 86 N.H. 124, 164 A. 219, 220. The 
questions of pleading and of the true burden of proof were not involved in either 
of the cases. But in the latter case the court states that “the defendant is 
entitled to rely upon this defense,” namely, want of good health, at the time 
mentioned in the policy. The situation in Pennsylvania is not entirely clear. 
The Supreme Court and the Superior Court have both held that the healtt 
clause in controversy here constitutes a condition precedent. Benzinger v. 
Prudential Ins. Co., 317 Pa. 561, 176 A. 922. The Superior Court has, however, 
held several times that the burden to prove want of good health is on the insur- 
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ance company. Connell y. Metropolitan Life Ins. Co., 16 Pa.Super. 520; Console 
y. Prudential Ins. Co., 67 Pa.Super. 52; Brelish v. Prudential Ins. Co., 109 
Pa.Super. 1, 165 A. 516; Palyo v. Western & Southern Life Ins. Co., 114 Pa.Super. 
583, 174 A. 640; Borgon v. John Hancock Mut. Life Ins. Co., 99 Pa.Super. 377. 
In New York, the cases seem to be conflicting. See cases cited in 37 C.J. 616, 
and Heffernan v. Metropolitan Life Ins. Co., 157 Misc. 591, 285 N.Y.S. 202, on the 
one hand, and Matejunas v. Prudential Ins. Co., 244 App.Div. 802, 279 N-Y.S. 381 
on the other. Some of the cases, recognizing the seeming inconsistency of 
placing the burden of pleading and proving that the insured was not in good 
health upon the insuance company, if the provision constitutes a condition 
precedent, have specifically held that it is not such a condition. Salts v. Pru- 
dential Ins. Co., 140 Mo.App. 142, 152, 120 S.W. 714; Frazier v. Metropolitan 
Life Ins. Co., 161 Mo.App. 709, 141 S.W. 936; James v. National Life & Acc. Ins. 
Co., 265 Ill App. 436; Crawford v. Abraham Lincoln Life Ins. Co., 278 Ill.App. 
576; Fairfield v. Union Life Ins. Co., 196 Ill.App. 7; Mumaw v. Western & 
Southern Life Ins. Co., 97 OhioSt. 1, 119 N.E. 132; Mid-Continent Life Ins. Co. 
v. House, 156 Okl. 285, 10 P.(2d) 718; National Life & Acc. Ins. Co. v. Shermer, 
161 Okl. 77, 17 P.(2d) 401; Mid-Continent Life Ins. Co. v. Trumbly, 170 Okl. 639, 
41 P.(2d) 913. In some of these cases, as in the Salts and the Mumaw Cases, the 
condition was construed to be a warranty and it was held that as such the non- 
fulfillment thereof must be pleaded and proved by the insurance company. See, 
also, 34 Columbia L.R. 608. In Mid-Continent Life Ins. Co. v. House, supra, the 
court holds that the terms “warranty” and “condition precedent” as used in life 
insurance policies are interchangeable, and that in view of the fact that, as in 
the case at bar, the policy provides that statements shall not be warranties but 
shall have the effect merely of representations, the health clause in controversy 
does not constitute a condition precedent. That holding, however, has been 
disapproved in other cases: Clark v. Prudential Ins. Co., 219 Wis. 422, 263 N.W. 
364; Fondi v. Boston Mut. Life Ins. Co., 224 Mass. 6, 112 N.E. 612; Chorney v. 
Metropolitan Life Ins. Co., 54 R.I. 261, 172 A. 392. The rule in Arkansas is in 
dispute. See Person v. Aitna Life Ins. Co. (C.C.A.) 32 F.(2d) 459. An examina- 
tion of the cases would indicate that the Supreme Court of that state holds that a 
health clause, like that in controversy here, will not, after the policy has been 
delivered, be considered either as a warranty or as a condition precedent, 
although it will be enforced as a stipulation in the proper case. Inter-Southern 
Life Ins. Co. v. Ransom, 149 Ark. 517, 232 S.W. 754, 757; Lincoln Reserve Life 
Ins. Co. v. Smith, 134 Ark. 245, 203 S.W. 698. In the first of these cases the 
court stated: 

“There are provisions in the policy making the application a part of the policy, 
and declaring that the policy and application constitute a contract between the par- 
ties. The application contained the following provision: ‘No contract of insurance 
shall be deemed made and no liability upon the part of the company shall arise, 
until a policy shall be issued and be delivered, and be personally and manually 
received by me, and the first premium thereon actually paid, all during my life- 
time, and while I am in good health.’ The appellant contends that the above 
provision, because of its peculiar language, constitutes a warranty, and is in the 
nature of a condition precedent to any effective contract of insurance. We believe 
that such a construction is contrary to our own cases, and the law generally upon 
the subject. To be sure, the application is signed by the applicant for insurance, 
and, in that sense, he adopts its contents or provisions as his own; but in reality 
the form of the application is prepared by the insurance company, and its language, 
except the blanks to be filled out in response to questions, is the language of the 
company. Similar provisions are usually found in all standard applications for 
policies of insurance, and are inserted for the benefit of the insurer. The provision 
above quoted was wholly for the benefit of the appellant. There is nothing in the 
language used to constitute a warranty on the part of the assured, or a condition 
precedent to-a binding contract of insurance.” 

Explicit and unequivocal as this language is, doubt is thrown on the case by 
Atlas Life Ins. Co. v. Bolling, 186 Ark. 218, 53 S.W.(2d) 1. 

[5-7] It seems reasonably clear from the foregoing that whether we call the 
health clause in controversy a condition precedent or not, the great majority of 
courts cast, in face of a clause reading like a condition precedent, the burden of 
pleading and proving want of good health on the insurance company. See, also, 34 
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Columbia L.R. 1515. Nor are sound reasons lacking for such a rule, when applied 
to cases like that before us here. Life insurance has become a great business and 
a beneficial one. It is in the interest of the individuals concerned, and in the inter- 
est of society as a whole, that every man, or nearly every man, should carry one 
or more policies of life insurance. The companies are interested in procuring as 
much business as possible. In furthering that purpose, it is for their interests, as 
well as the interests of the persons concerned, that their policies, once written, 
should be as free from attack as possible. That has been recognized by insurance 
companies generally by ordinarily embodying in its policies a clause of incon- 
testability. To gp a little further, and assume the burden above mentioned, will 
not, we think, operate against their interests, but will still further stabilize their 
business, and will be in the interest of policyholders and the beneficiaries there- 
under. It is, of course, true that parties have a right to embody in their contracts 
whatever terms they wish, and that courts should not attempt to make a contract 
for them. But as a practical matter, we know that insurance is ordinarily written 
at the request nd solicitation of the agents of life insurance companies. These 
companies dictate their own terms, which are usually numerous and many of 
which are often complicated. The ordinary man knows little of the meaning of a 
condition precedent. Moreover, health is a relative term. The ordinary man is 
hardly qualified to determine whether he is a good insurance risk; life insurance 
companies are. The ordinary man may know whether he is feeling well, or reason- 
ably well, at a particular time; but he is hardly qualified to determine whether or 
not that has a particular bearing upon the state of health which would injuriously 
or otherwise affect the question of his insurance risk. Much more is that true in 
the case of a beneficiary under a policy. We think that the Supreme Court of 
Massachusetts was correct when it stated in Lee y. Prudential Life Ins. Co., supra, 
that it is a matter of common knowledge that life insurance companies do not issue 
policies until they have received satisfactory knowledge of the health of the insured. 
Nor is that confined to cases where a medical examination has been had. The 
policy in this case states that the answers of the insured to the questions submitted 
to him should be in lieu of a medical examination, but that such examination might 
be required. It seems, accordingly, that the company concluded, after examining 
the answers, that no medical examination was necessary and that it satisfied itself 
that the insured was in good health. And in view of the superior ability of life 
insurance companies and their qualification to determine when a man is, or is not, 
a proper risk, the rule stated in some cases to the effect that it is their duty, in 
the ordinary case at least, to determine that fact when they enter into a contract, 
and not demand proof thereof after the insured is dead, does not seem to be an 
unreasonable one. Mumaw v. Western & Southern Life Ins. Co., supra; James 
v. National Life & Acc. Ins. Co., 265 Ill.App. 436, and cases cited; Inter-Southern 
Life Ins. Co. v. Ransom, supra; 34 Columbia L.R. 607-608. And if that duty exists, 
it would not do to say that the beneficiary, who often would know little or nothing 
of the condition of health of the insured, should, after the latter’s death, be com- 
pelled to plead and assume the burden of proving the condition precedent in that 
aie The insurance company is in such case in a position where it is, or 
should be, better able to produce the requisite testimony as to health than the 
beneficiary, and no hardship can be said to result from placing the burden to 
produce evidence upon the party best able to do so. Logical consistency should 
in such case be sought, not between the duty of pleading and of furnishing proof 
- the one hand, and the formal language used in a health clause on the other, 
but between the duty of pleading and of furnishing proof on the one hand, and the 
duty of the insurance company to determine the health of the insured, and_ the 
want of opportunity and qualification of the beneficiary to do so, on the other. 
That consistency would, accordingly, seem, in a case like that at bar, to require 
that the insurance company should plead and prove want of good health. Whether 
such conclusion means, logically, that such health clause should not be construed 
as a condition precedent, may be open to argument. The result, of course, is the 
same. We do not say what the rule should be in cases in which the insurance 
company seeks to cancel a policy during the lifetime of the insured, or in cases 
where the character of insurance makes the determination of health by the insur- 
ance company difficult or impractical. 

[8] The force of what we have said applies particularly in the case at bar 
when we come to consider the contract as a whole. The policy provides that “if 





Life] Rosenblum v. Sun Life Assurance Co.*of Canada 1655 


application for re-instatement be made within two years from the date of default 
in premium payments and while the policy is automatically continued in force, no 
evidence of insurability shall be required.” The policy also contains, as has been 
noted, a clause of incontestability, effective after two years. Thus the defendant 
was willing to grant a reinstatement, without proof of health, though the policy 
might have become incontestable the next day. In other words, defendant required 
no proof of good health during the lifetime of the insured. It is hardly likely 
that it was intended that such proof should be required from a third party after 
the death of the insured. And there is an additional fact. We have already stated 
that it is held in Oklahoma that the health clause will not be considered a con- 
dition precedent where the policy (or the statute) provides that all statements 
shall be considered representations and not warranties, and that other courts hold 
the contrary. The latter consider the two clauses—the good health clause, and that 
relating to statements—to be entirely distinct. It is, perhaps, not unreasonable to 
so hold where, as appears in Continental Illinois Nat. Bank & Trust Co. v. Colum- 
bian Nat. Life Ins. Co. (C.C.A.) 76 F.(2d) 733, the clauses relate to a different 
time. But the clauses are closely connected. Both relate to the same subject, 
assuming that among the statements—which doubtless is invariably true—is one 
wherein the insured states that he is in good health. And if, as in the case at bar, 
the good health clause applies to the time of the payment of the first premium, 
and that is paid when the application is made, both clauses refer not only to the 
same subject but also to the same time. All courts would, we think, hold that 
the burden of proof under the second clause—that relating to the statements—is on 
the insurer. McEwen vy. New York Life Ins. Co., 42 Cal.App. 133, 183 P. 373; 
Forwood y. Prudential Ins. Co., 117 Md. 254, 83 A. 169. It cannot be held that 
the burden of proof under two different provisions of a policy, in force at one 
and the same time, which relate to and cover the same and identical point, is on 
the insurance company, and at the same time is on the insured. The force of the 
second clause, cannot, under such facts, be destroyed. There is in such case, per- 
haps, a logical inconsistency. One or the other of the clauses must govern. A 
doubt in that respect will be resolved against the insurance company. 

It is clear, accordingly, that no matter what view we take in the case at bar, 
plaintiff's petition herein stated a cause of action, and he proved all the facts 
essential to be proved by him. The judgment herein is, accordingly affirmed. 

\firmed. 


Riner and Kimball, JJ., concur. 
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ACCIDENT 


7ETNA LIFE INS. CO. v. QUINLEY. No. 10728. 
Circuit Court of Appeals, Eighth Circuit. Feb. 4, 1937. 
87 Federal Reporter (2d) 732. 
6. PROOF OF ACCIDENT. 

Verdict should have been directed for accident insurer in action on policy 
where, without attending physcians’ testimony as to insured’s statements relating 
to circumstances under which he received his injury, which was erroneously admit- 
ted, there was no evidence to support claim of accidental injury. 

(For other cases, see Insurance, Dec. Dig. § 668{11].) 

Appeal from the District Court of the United States for the District of 
Nebraska; James A. Donohoe, Judge. 

Action by Frances Mary Quinley against the Aitna Life Insurance Company. 
From a judgmeut for plaintiff, defendant appeals. 

Reversed and remanded, with directions. 

David A. Fitch, of Omaha, Neb. (Norris Brown and Ralph M. West, both of 
Omaha, Neb., on the brief), for appellant. 

Emmet L. Murphy, of Omaha, Neb. (Kenneth G. Harvey, of Omaha, Neb., 
on the brief), for appellee. ; 

Before Gardner, Woodrough, and Thomas, Circuit Judges. 

Garpner, Circuit Judge. 

This was an action brought by appellee as plaintiff to recover disability bene- 
fits, hospital and medical expenses and death benefits, including double indemnity, 
alleged to be due on an accident policy. For convenience the parties will be 
referred to as they appeared below. 


The policy insured against loss resulting directly and independently of all 
other causes, from bodily injuries sustained, effected solely through accidental 
means. It was alleged in plaintiff's petition that on the 10th day of April, 1935, 
the insured sustained bodily injuries by accident while boarding a regular car 
of the Omaha & Council Bluffs Street Railway Company in the City of Omaha; 
that in so doing he was thrown against a part of the street car at the entrance 
platform and sustained a bruise of the right thigh and severe bruise of the scrotum; 
that as a result of such injuries he necessarily secured medical attention on or 
about the 26th of April, 1935, at which time he became totally disabled; that he 
was thereafter continuously under medical attention until he died on the 3d of 
July, 1935; that the injuries, disability, and death were the direct result of his 
injuries sustained through the accident alleged. The .answer put in issue these 
allegations of the petition. 

At the close of all the testimony, defendant moved for a directed verdict, 
which motion was denied, and defendant then moved the court to withdraw from 
consideration of the jury the claim of petitioner that the insured was injured 
or met with an accident on the street car, for the reason that the evidence was 
insufficient to support a verdict to that effect, and for the further reason that there 
was no competent evidence that insured met with an accident and that all evidence 
adduced relative to the alleged accident was purely hearsay and self-serving declara- 
tions. This motion was also denied. 

Plaintiff had judgment fer $10,513.39, from which the defendant prosecutes 
this appeal. Errors are assigned relative (1) to the admission of evidence; (2) 
the overruling of defendant’s motion for a directed verdict; and (3) the overruling 
of defendant’s motion to withdraw from the jury the claim that the insured was 
injured or met with an accident on a street car. Certain other errors are assigned, 
but in our view of the case they are not material or controlling. 

As has been observed by reference to plaintiff’s petition, it was her claim that 
the insured, her husband, met with an accidental injury April 10, 1935. She testified 
that on the morning of April 11 she observed that he was lame, but he went to 
work that day, and his lameness continued. On April 14 he was unable to attend 
a show with friends, and his condition gradually grew worse, and on April 26 
he was ill when he came home from work, and a Dr. Boler was called, who, on the 
following day, lanced an abscess on the left side of the scrotum. He continued 
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working, and on May 30 he attempted to paint some screens, but was unable to do 
so. Paralysis appeared in his lower limbs on June 3. On June 8, a Dr. Neuhaus 
was Called in, and insured was taken to a hospital. At that time the paralysis 
was affecting his upper extremities, and the condition gradually progressed until 
July 3, 1935, when he died. 

Dr. Boler was called as a witness on behalf of plaintiff. He testified that he 
had made an examination of the insured on April 27, 1935, as his attending physi- 
cian. He was then asked to give the history which he obtained during the first 
day or two of his examination and treatment of the insured. This was objected 
to as hearsay and not binding on defendant. The objection was overruled and 
the witness was permitted to testify as follows: “I saw this patient and I asked 
him how it happened and he said that some days previously he had been boarding 
a street car and in boarding the car there was someone getting on in front of him 
and he stood up on the steps and made an attempt to go farther and the person 
in front of him backed up and that he had slipped and fell and had injured his 
scrotum. This was followed by several days of inability to get around very well 
and then this abscess developed.” 

Dr. Neuhaus, over objection, gave similar testimony. There was no other 
evidence adduced in support of the allegation of the petition that the insured met 
with an accident on a street car which caused his death, except that of these two 
attending physicians. 

{1, 2] As an exception to the hearsay rule, statements by an injured or 
deceased person as to his condition and symptoms at the time of his examination 
by a physician called for the purpose of treatment are admissible. Northern 
Pacific R. Co. v. Urlin, 158 U.S. 271, 15 S.Ct. 840, 39 L.Ed. 977; Delaware, L. & 
W. R. Co. v. Roalefs (C.C.A.3) 70 F. 21; United States v. Nickle (C.C.A.8) 60 
F.(2d) 372; Kansas City Southern R. Co. v. Clinton (C.C.A.8) 224 F. 896. The 
rule is equally well settled that statements made by an injured or deceased person 
as to the cause of the injury and the circumstances attending the accident, made 
to his physician so long after the accident as not to be a part of the res geste, 
are not admissible, since they are a narrative of past events in the nature of self- 
serving declarations and hearsay. London Guarantee & Accident Co. v. Woelfle 
(C.C.A.8) 83 F.(2d) 325, and cases there cited. 

[3] It is urged by counsel for plaintiff that the rule announced in London 
Guarantee & Accident Co. v. Woelfle, supra, is in conflict with that announced 
by us in United States v. Nickle (C.C.A.8) 60 F.(2d) 372; but in this counsel 
is entirely in error; in fact, the Nickle Case is cited by Judge Sanborn in the 
Woelfle Case. The reason for the rule is well stated in Fallon v. Rapid City, 17 
S.D. 570, 97 N.W. 1009, 1011, where it is said: “For the reason that a party can 
never make evidence for himself in such a manner, his own statements relative 
to the cause, extent, or effect of his injury cannot be given in evidence by an 
attending physician any more than by a nonprofessional witness.” 


If this were not the rule, then an injured person might have himself examined 
by a physician called for treatment, relate to him the alleged facts with reference 
to the circumstances under which he received his injuries, might place this physi- 
cian on the witness stand to narrate his version of the facts and circumstances 
under which he received his injuries, and not himself take the witness stand at 
all, and by so doing deprive the defendant of the right of cross-examination, and 
if he perchance employed a number of physicans, his testimony might be multiplied 
with impunity so far as cross-examination is concerned. 


[4] Statements made to a physician, called for the purpose of treatment, 
as to pain or suffering, or the location or nature of symptoms, made for the pur- 
pose of diagnosis and treatment, are received as circumstantial evidence of the 
existence of the physical condition of the patient; but a narrative statement to 
the physician which relates to facts not connected with diagnosis and treatment, 
such as the cause of the injury, or the circumstances under which the injury was 
received, is not admissible. 

[5, 6] It was error to receive the testimony of the physicians which purported 
to give insured’s version as to the circumstances under which he received his 
injuries. Without this testimony there was no evidence to support plaintiff’s claim 
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of accidental injury, and hence the court should have directed a verdict in favor 
of defendant. 

The judgment is reversed, and the cause remanded to the lower court, with 
directions to grant a new trial. 


FRAZIER v. COMMERCIAL CASUALTY INS. CO. No. 6666. 
United States Court of Appeals for the District of Columbia. 
Argued Nov. 13, 1936. Decided Dec. 7, 1936. 
Petition for Rehearing Denied Dec. 30, 1936. 
87 Federal Reporter (2d) 746. 
POLICY LOAN. 

Evidence held insufficient to show that agent one week prior to insured’s death 
agreed to negotiate loan on life policies which had lapsed for nonpayment of 
premiums, so as to continue policies in force and permit beneficiary's recovery 
thereon, where agent had no authority to so bind insurer and neither policies nor 
insurer’s practice permitted making of loans on policies. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

Error to Municipal Court of the District of Columbia. 

Suit by Effie Frazier against the Commercial Casualty Insurance Company, 
Judgment for the defendant, and the plaintiff brings error. 

Affirmed. 

Elwood G. Hubert, of Washington, D. C., for plaintiff in error. 

Alvin L. Newmyer and Joseph A. Kaufmann, both of Washington, D. C., for 
defendant in error. 

Before Martin, C. J., and Robb, Van Orsdel, Groner, and Stephens, JJ. 

Per Curiam. 

This case is here on writ of error to the Municipal Court of the District of 
Columbia. The plaintiff in error brought suit against defendant insurance company 
for the sum of $200 as beneficiary under two life insurance policies issued by 
defendant company on the life of plaintiff's husband, George Frazier, who died on 
September 22, 1933. 

It is conceded that the policies had lapsed for nonpayment of premiums at the 
time of the death of the husband. Plaintiff, however, alleged as ground of recov- 
ery that one week before her husband’s death an agent of the company agreed to 
negotiate a loan on the policies, which was not done, but which it is claimed 
operated to continue the policies in force. The court below, before whom the 
case was tried, found that this contention was not supported by the evidence, nor 
was any evidence adduced in support of the agent’s authority to bind the company 
to such an agreement. It also conclusively appeared that neither from the terms 
of the contract of insurance, nor the practice of the company, could loans be made 
upon the policies. In view of this situation, the court properly found for the 
defendant company and entered judgment accordingly. 

The judgment is affirmed. 


BOROVICKA v. BANKERS INDEMNITY INS. CO. Gen. No. 39216. 
Appellate Court of Illinois. First Division. First District. Feb. 15, 1937. 
Rehearing Denied March 1, 1937. 

6 Northeastern Reporter (2d) 531. 

SUPERVISING. 

In determining what constitutes “supervising” any particular business within 
coverage of insurance policy, character and general manner of regulation of occu- 
pation must be considered. 

(For other cases, see Insurance, Dec. Dig. § 531.) 

2. AMBIGUITY. 

Provision of policy which is ambiguous or of doubtful meaning must be con- 
strued most strongly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. OCCUPATION. 

Accident policy provision reducing insurer’s liability if accident is suffered in 
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performing act pertaining to more dangerous occupation does not apply 
also pertains to occupation of insured as exceptional or occasional duty. 

(For other cases, see Insurance, Dec. Dig. § 531.) 

4, OCCUPATION. 

In action on accident policy insuring florist on application which stated that his 
duties were “counter and supervisory” and providing for reduction of liability if 
accident occurred in performance of act pertaining to more hazardous occupation, 
whether insurance was reduced because at time he was killed in automobile collision 
florist was driving light delivery truck to deliver plants after leaving job he had 
been superintending, he/d for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Appeal from Circuit Court, Cook County; Daniel P. Trude, Judge. 

\ction by Anna Borovicka against Bankers Indemnity Insurance Company. 
From the judgment, the plaintiff appeals. 

Reversed, and judgment entered for plaintiff. 

Hopkjns, Starr & Godman, of Chicago, for appellant. 

Cassels, Potter & Bentley and Hinshaw & Culbertson, all of Chicago (Ralph 
F. Potter and George C. Bunge, both of Chicago, of counsel), for appellee. 

McSvre.y, Justice., 

Plaintiff, as beneficiary in an accident policy issued by defendant to her hus- 
band, brought suit alleging the accidental death of the insured; upon trial the 
jury returned a verdict for $5,000 with interest. Thereafter the court allowed 
defendant’s motion for a directed verdict for a lesser amount, and judgment was 
entered against defendant for $2,176; plaintiff appeals. 

Defendant's position is that the insured was killed by performing a hazardous 
act not pertaining to his occupation as stated in his application for insurance, hence 
defendant is liable for $2,000 only, the amount of liability assumed in the policy 
for the greater hazard. Plaintiff’s theory is that the insured met his death while 
doing an act pertaining to his occupation, hence defendant is liable for the face 
amount of the policy. 

In the application for insurance the insured gave his occupation as florist, his 
duties as “counter and supervising”; that he was the owner of the Winnetka 
Flower Shop; that he operated an automobile; and to the question whether the 
automobile was operated “For business or pleasure,” answered, “Both.” 

The insured was accidentally killed May 26, 1934, when a light delivery truck 
he was driving overturned. The decision. of this case must rest upon the inter- 
pretation ~ application to the facts of the following provision of the insurance 
policy: “1. This policy includes the endorsements and attached papers, if any, and 
contains a entire contract of insurance except as it may be modified by the 
Company’s classification of risks and premium rates in the event that the Insured 
is injured after having changed his occupation to one classified by the Company as 
more hazardous than that stated in the policy, or while he is doing any act or thing 
pertaining to any occupation so classified, except ordinary duties about his resi- 
dence or while engaged in recreation, in which event the Company will pay only 

ich portion of the indemnities provided in the policy as the premium paid would 
have purchased at the rate but within the limits so fixed by the Company for such 
more hazardous occupation.” 

The insured owned and conducted the business of florist. operating a green- 
house and a store in Winnetka; he did a general florist business, planting flowers, 
laying out and maintaining gardens at the homes of customers: the busy seasons 
were in the spring and fall of each year and he employed from four to fifteen 
persons, depending on the season; the insured would arrive at his greenhouse about 
/ o'clock in the morning and assign his employees to their jobs for the day; he 
personally supervised the men in this work, marking out the line of flower beds 
and advising them where to place the plants; his greenhouse was about thirteen 
miles from his store and in going to and from these points and the places where 
the men were working he generally used a passenger automobile; he also owned 
a Ford light delivery car, which was used in his business, and also a heavy dump 
truck. The evidence shows he never drove the heavy truck but employed a regular 
driver for this who had worked for him for many years; when the insured went 
to supervise a job he used either the sedan or the light delivery car, sometimes 
taking along some plants intended for the job; the driver of the truck made 95 
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per cent. of all deliveries from the shop and 75 to 85 per cent. of all deliveries to 
garden jobs; the insured’s sons also made deliveries in the Ford car; the insured 
seldom made special trips to deliver goods, and then only because of a rush order 
that the truck driver could not take; during the busy season the insured drove the 
Ford delivery car for one purpose or another as often as once a day, but only 
rarely during the rest of the year; this included trips to and from ‘an nursery and 
from his planting jobs, with an occasional delivery. 

January, 1929, an insurance agent of defendant solicited the insured for acci- 
dent insurance; the agent wrote down the answers on the application blank and the 
insured signed it; the agent had written automobile insurance for the insured and 
had known him for many years and had seen him drive the Ford delivery car; the 
policy was issued in January, 1929, and the annual insurance premiums were paid 

May 26, 1934, the date of insured’s death, two of his employees were working 
upon the premises of a customer, setting out plants; the insured left the shop in 
Winnetka in the morning in the Ford delivery car, which was loaded with gera- 
niums, most of them to be used on this job; the accident occurred at about 6:30 
o'clock in the evening when insured left this job and was going to another place 
to make delivery of two or three boxes of geranium plants there; apparently the 
delivery car skidded on a country gravel road and overturned, injuring the insured 
so that he died. 

Defendant says that the evidence shows that while driving the Ford delivery 
truck the insured was performing an act that did not pertain to his occupation 
and hence was injured while doing an act pertaining to an occupation classified 
in the policy as more hazardous; that the occupation of driver of a light delivery 
car is classified as hazard “E” and the policy provides that the limit of liability 
for class “E” is $2,000; hence, defendant argues, the trial court properly directed 
a verdict for the smaller amount. Plaintiff argues that the quoted provision in 
the policy means that the smaller amount is to be paid only when the insured is 
injured in doing an act not pertaining to his stated occupation, and says that driving 
a light delivery car with plants was an act which pertained to his occupation as a 
florist whose duties were both at the counter and ““supervising.” 

Similar provisions in insurance policies have been considered by the courts in 
many cases. The identical language was under consideration in Indemnity Ins. 
Co. of North America v. Sloan (C.C.A.) 68 F.(2d) 222. In that case the insured 
was Classified as the general manager of a glass manufacturing company; he under- 
took to polish certain samples of glass work which a customer desired delivered 
promptly; some acid accidentally splashed in his eye, destroying the sight. The 
court analyzed the clause of the policy with great particularity, citing a large num- 
ber of cases, and it was held that the classification intended by this provision 
related to a vocation and not to an occasional act aside from the insured’s occupa- 
tion but which pertained to such occupation; that whether the act in that case of 
polishing the glass pertained to the insured’s occupation was a question of fact 
for the jury, and the court affirmed the judgment on the verdict. In Smith v. 
Ins. Co., 179 N.C. 489, 102 S.E. 887, 888, the insured in his application stated that 
his duties were supervision of construction work of towers and pole lines for the 
power company; in his application he stated he was “foreman and_ supervisor, 
having overseeing duties only”; he was on a tower instructing the linemen as to 
their work and in doing so cut a wire, receiving a shock that resulted in his death: 
it was argued by the insurance company that the act done by the insured pertained 
to the more hazardous occupation of “lineman” and the amount of liability should 
be reduced under a liability clause identical with that in the present policy. The 
court construed the policy to cover an injury caused by the doing of an act within 
the line or scope of the insured’s employment and held that the smaller amount 
of insurance should be paid only if the act is the more hazardous act of another 
occupation not pertaining to his own. The opinion said: “Any other construction 
would make the policy a deception and a snare. The one we adopt is a reasonable 
interpretation of the language used and the only admissible one. Under the other 
construction, the company would be saying to the insured: We accept your risk as 
a supervisor and overseer, but if you do a certain act, which is essential to the 
proper and full rerformance of your duties to your employer, you must forfeit 
the larger part of your insurance.” In Rex. vy. Continental Casualty Co., 96 Colo. 
467, 44 P.(2d) 911, the insured was classified as general manager—office and 
traveling duties only; he was killed while inspecting a quarry belonging to his 
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employer; the insurance company sought to reduce recovery to the smaller amount 
on the ground that the occupation of inspecting a quarry was in a more hazardous 
class than the occupation of the insured as stated in the policy; the court construed 
the provisions of the policy, holding that there was liability for the reduced amount 
only where the act was not incidental to the insured’s general duties as stated in 
the policy. To the same effect was the holding in Goetz v. Continental Casualty Co., 
245 Ill.App. 350, where the court held that it was a question of fact whether the 
act done by the insured at the time of his death was related to his occupation as 
stated in the policy. Among the many cases involving the same question are Thorne 
y. Casualty Company, 106 Me. 274, 76 A. 1106; Nat. Accident Society, etc. v. 
Taylor, 42 IllApp. 97, Fidelity Health & Accident Co. v. Holbrook, 96 Ind.App. 
457, 169 N.E. 57, 170 N.E. 346, and Elkins y. A&tna Life Ins. Co., (D.C.) 26 F.(2d) 
277. The case of Union Mutual Acc. Ass’n v. Frohard, 134 Ill. 228, 25 N.E. 642, 
644, 10 L.R.A. 383, 23 Am.St.Rep. 664, is ‘interesting as involving the accidental 
death of the insured while he was hunting, for recreation; the insurance policy 
provided for payment according to the occupation of the insured, which was given 
as a hardware agent; it was held that the word “occupation” in the policy had 
reference to the “vocation, profession, trade, or calling” in which the insured is 
engaged and did not preclude him from the performance of acts and duties which 
were simply incidental to his daily life in any or all occupations. 

Defcndant cites some cases which it is said hold to the contrary, but the facts 
in these eases can be distinguished. One such case is Metropolitan Acc. Ass’n v. 
Hilton, 61 Ill.App. 100, where the insured’s occupation was given as “proprietor of 
livery—office duties”; he was injured while driving a cab and it was held that 
this was not such an act as would be included in his office duties. 

[1] In Nat. Accident Society, etc. v. Taylor, 42 Ill.App. 97, the court held that 
supervision of a farm means any work, manual or otherwise, that may be required 
for keeping it in order. In Schmidt v. American Mutual Acc. Ass’n, 96 Wis. 304, 
71 N.\W. 601, where the facts are similar to those in the instant case, it was held 
that supervising work is consistent with actually assisting with the work in hand. 
To the same effect are Business Men’s Assur. Co., etc. v. Campbell (C.C.A.) 
6 F.(2d) 540, Fidelity Health & Accident Co. v. Holbrook, 96 Ind.App. 457, 169 
N.E. 57, 170 N.E. 346, and Smith v. Ins. Co., 179 N.C. 489, 102 S.E. 887. The 
conclusion from these cases is that in determining what is supervising any par- 
ticular business, one must consider its character and the general manner of its 
regulation. 

The insured, in supervising the work of his men in planting on the grounds 
of his customers, drove from place to place in his automobile, occasionally deliver- 
ing plants to these jobs in the light delivery car; the jury could properly conclude 
that in so doing he was engaged in work pertaining to his occupation of super- 
vising, and that the use of the light delivery car when he met his death related to 
and was part of his occupation as described in the policy. 

[2] It is axiomatic that if there is any part of a policy ambiguous or of doubt- 
ful meaning it must be construed most strongly against the Insurance Company. 
Kaplan v. United States Fidelity & Guaranty Co., 343 Ill. 44, 48, 174 NE. 834; 
Monahan vy. Fidelity Mut. Life Ins. Co., 242 Ill. 488, 493, 90 N.E. 213, 134 Am.St. 


Kep. 337. 


[3, 4] Other points are made which we do not think it necessary to discuss. 
we have indicated, we ccnstrue the provision of the policy which reduces the 
liability of the company as not applying if the act pertains to the occupation of the 


As 


insured, This raised a question of fact to be determined by the jury from the 


evidence. The jury could properly find with the plaintiff in this respect. It follows 
that the trial court should not have directed a verdict for the lesser amount. 
_ The judgment is reversed and judgment is entered in this court against the 
defendant on the verdict of the jury for the sum of $5,000 plus interest. 
Reversed, and judgment in this court. 
Matchett, P. J., and O’Connor, J. concur. 


PAOLI v. LOYAL PROTECTIVE INS. CO. Ast. No. 1. 
Appellate Court of Illinois. Fourth District. March 4, 1937. 


6 Northeastern Reporter (2d) 909. 
1. ACCIDENTAL MEANS. , 


Where insured, a strong healthy man, while lifting a heavy bag of cement 
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strained himself so that he fell down, became paralyzed and subsequently died, 
jury were authorized to find that the death was due to “accidental means” within 
accident policy, as respects right to instructed verdict. 

If result is such as follows from ordinary means voluntarily employed, 

in a not unusual or unexpected way, it cannot be called a result effected 

by “accidental means,” but if in the act which precedes the injury, some- 

thing unforeseen, unexpected, or unusual occurs which produces the 

injury, then the injury has resulted through accidental means. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from City Court of East St. Louis; Wm. F. Borders, Judge. 

Action by Ida Paoli against the Loyal Protective Insurance Company. From 
a judgment for plaintiff, defendant appeals, 

Affirmed. 

Leahy, Walther, Hecker & Ely and Lyon Anderson, all of St. Louis, Mo., 
and Felsen & McMurdo and L. H. Degnan, all of East St. Louis, for appellant. 

Philip G. Listeman, of East St. Louis, for appellee. 

Stone, Presiding Justice. 

This is an appeal from a judgment of $1,553.95 in a suit to recover on an 
accident insurance policy issued by defendant to Guido Paoli, in which policy 
the plaintiff, Ida Paoli, was named as beneficiary of the death benefit. 

The policy was issued April 21, 1925. The principal sum provided as a death 
benefit was $1,000 plus an increase of 50 per cent. after the policy should be in 
force three years. At the time of insured’s death, April 18, 1935, the policy had 
been continuously in force since its issuance, so that by its terms $1,500 was 
payable in the event of death of insured through accidental means. 

The material portions of the policy consisting of the first page and that part 
of the second page containing signatures of the officers of appellant were attached 
to the complaint as Exhibit A and were introduced in evidence by the appellee as 
Plaintiff’s Exhibits A, A-1, and A-3. The first page of the policy is captioned with 
this language: “This policy provdies indemnity for loss of life, limb, sight or time 
by accident, to the extent therein provided.” On the same. page, under the title, 
“Loss of Life by Accident” the appellant agrees to pay to the beneficiary the 
principal sum “if the death of the insured occurs while this contract is in force, 
as a result of, and within ninety (90) days after an occurrence of, an injury 
causing total disability intmediately and continuously until death.” 

Those parts of the policy that were not introduced by appellee were intro- 
duced by appellant as Defendant’s Exhibit 4. In paragraph 4 of Appellant's 
Exhibit 4 it is provided that in the event of accidental death, immediate notice 
thereof must be given to the company. 

Section A of Defendant’s Exhibit 4, under the heading “General Conditions 
and Provisions,” provides, “Indemnity shall not be payable for injury unless 
same be the result of external, violent and accidental means, leaving upon the 
body external marks of contusion or wound visible to the eye and unless same be 
independent of all other causes, and not wholly or partly, directly or indirectly, 
the result of disease.” It is this provision that appellant contends requires proot 
that the insured’s death was occasioned by accidental means before a recovery 
in favor of the plaintiff can be sustained. Appellee contends that it only applies 
to a bodily injury causing disability and does not apply to the loss of life by 
accident. , 

The uncontradicted proof shows that Guido Paoli, the insured, at the time of 
his death was 40 years of age; that he was married and had lived with his wife 
and family in the city of Collinsville, Ill, for 14 years prior thereto. He was 5 
feet tall, weighing 167 pounds, and was a strong, healthy, well-nourished, and 
robust person, accustomed to performing hard labor. He began working at a 
coal mine at the age of 13 years. For many years prior to his death, he earned 
his livelihood by means of hard, common, manual labor. He was not known to 
have been sick or ill at any time. During the war he served overseas in the 
United States Army. For some time prior to the 30th day of March, 1935, he 
had been building an addition to his home, and did all of the concrete work and 
manual labor thereon. On that day he arose about 5 o’clock a. m., went into his 
yard and worked until around 7 o’clock; then he had breakfast with his wife. 
At the time he appeared to be in the same state of good health that he had 
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always been. At breakfast he carried on a normal conversation. At about 
half past 7 o'clock that morning he took a wheelbarrow that weighed about 50 
pounds and started to a lumber yard that was in the same block, immediately 
west of his residence. He pushed the wheelbarrow west along the sidewalk, and 
when he reached the house of Dan Gansner, a neighbor, he was called to the 
place where said Gansner was working, and they carried on a conversation. This 
neighbor had known the deceased for 12 years, and he said that he noticed 
nothing wrong with him physically, and that he carried on a normal conversation 
with him. After conversing with Mr. Gansner for a few minutes, deceased 
again started on his way toward the lumber yard, pushing his wheelbarrow 
until he came to a grocery store operated by Otto Schreiber. Here he stopped 
for a few minutes and talked with Mr. Schreiber, who had known him for 14 
or 15 years. Mr. Schreiber testified that the deaceased appeared to be in good 
health and talked friendly as usual, and that when they concluded their chat the 
deceased proceeded to the lumber yard, which was between 100 and 150 feet west of 
Mr. Schreiber’s store; that he walked in the same manner as the witness had 
seen him walk for a number of years prior thereto. Upon reaching the lumber 
vard, the deceased went into the office and asked the manager for a sack of 
cement, and he was instructed to push his wheelbarrow to a ioading dock which 
was approximately 100 feet south of the entrance of the yard. 

The cement was kept at a loading dock in sacks about 30 inches long and 
weighing 95 pounds. The deceased placed his wheelbarrow parallel with the 
loading dock facing the north, and about 18 inches from the west side of the dock. 
The floor of the dock was approximately 3% feet from the ground. He was 
facing the north and was standing between the dock and his wheelbarrow and 
he turned to the east, took hold of the sack of cement with both hands, and 
started to lift it from the loading dock to the wheelbarrow. When he had the 
sack of cement elevated above the wheelbarrow, he dropped it, fell or leaned 


against the west wall of the dock, and took a few steps and fell down. He was 


unable to arise and an automobile was driven to where he was lying and two 
men assisted him into the automobile. At that time he was unable to use his 
legs. He was seated on the floor of the autmobile and taken to a doctor, who 


administered a hypodermic injection. From the doctor’s office he was taken to 
his home, arriving there about 8:30 a.m. Mr. Gansner, the neighbor with whom 
he had talked that morning, came to the automobile and assisted him into the 
house. He could not use his legs and was pale. He was placed in bed and 
became semiconscious and remained in that condition until he arrived at the 
Jefferson Barracks Hospital in St. Louis, between 2 and 3 o’clock that afternoon. 

Upon being admitted to the hospital, he stated that while attempting to lift 
a sack of cement he fell to the ground and was unable to arise; that later he 
lost consciousness for approximately fifteen minutes, and was told that he 
frothed at the mouth. 

The evidence shows that while he was in the hospital he remained in bed, 
was conscious at times, and was able to talk and walk at times. Tests made of 
his heart, lungs, eyes, ears, bladder, liver, and nose showed that there were no 
defects in any of those organs. His temperature and pulse readings were 
normal. On April 15, 1935, his temperature began to rise and his pulse increased. 
From a normal reading of 20/20 on April 5, 1935, the vision of both eyes was 
reduced to 20/200 on April 18, 1935, which the doctor said was approaching 
blindness. He gradually grew worse until he was unable to see at all, and fell 
into a coma and died on April 18, 1935. 

A post mortem examination disclosed an abscess of the brain. It 
admitted that his death was occasioned by reason of that abscess. 


\ppellee produced Dr. Francis M. Barnes, Jr., who qualified as an expert in 
mental and nervous diseases and brain injuries. He testified that the insured died 
from an abscess of the brain. That this abscess, in his opinion, began about April 
l4th or 15th, when the hospital records showed that the deceased had a high 
temperature and his pulse was above normal, and his vision was greatly reduced. 
Dr. Barnes testified that, in his opinion, at the time the deceased lifted the sack 
of cement, there was an alteration or impairment in the circulation of the blood 
supply to the brain, caused either by a small hemorrhage or the break or rupture 
1 a blood vessel in the brain, and that this condition resulted in a thrombosis: 
causing the abscess in the brain. He said that lifting the sack of cement in the 


was 
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that the thrombosis comprised the seat for an infection which later developed, 
manner described would or could have been sufficient to produce a hemorrhage 
or rupture of a blood vessel in the deceased’s brain. He said that from the 
evidence contained in the hospital reports the deceased had no other condition 
cr infirmity which could be the cause of death. 

Appellant offered no testimony, but at the close of all the evidence moved to 
instruct the jury to find the issues for the defendant, contending that there was 
no evidence that the death of the insured was caused through external violent 
and accidental means; that, therefore, there was no liability. It also contended 
and contends here that in order for the jury to find that the alleged strain 
caused insured’s death, it was necessary to pile inference upon inference; and 
that there is no substantial evidence that the alleged strain did cause the abscess 
from which the insured died. 

It is claimed by appellee that each of these assignments of error is fully met 
by the evidence in the record and the law applying thereto. 

|1] In appellant’s claim that the evidence does not warrant a verdict that 
defendant came to his death by accidental means and that under the evidence in 
the case the court should so have instructed the jury, many cases are cited, notably 
the case of United States Mutual Accident Association y. Barry, 131 U.S. 100, 9 
S.Ct. 755, 762, 33 L.Ed. 60. . 

In the Barry Case the deceased with two other physicians was undertaking to 
take the short way around to reach a certain destination. This necessitated 
jumping from a small platform to the ground. The deceased was a doctor of 
the age of thirty years and was in company with two other physicians. The other 
two jumped from from the platform safely and the deceased jumped and lit in 
some way to attract the attention of the other doctors. He stated he thought 
that he was not hurt, but serious injuries followed the incident, from which 
deceased died. It was there contended that there was no evidence of accidental 
means which brought about the injury and subsequent death of deceased. The 
Supreme Court of the United States in affirming the decision gave a definition to 
the words “accidental means” in approving the charge of the trial court, which 
has become almost universally the definition adopted by the courts of the land. 
The court used this language: “It is further urged that there was no evidence to 
support the verdict, because no accident was shown. We do not concur in this 
view. The two companions of the deceased jumped from the same platform, at 
the same time and place, and alighted safely. It must be presumed, not only that 
the deceased intended to alight safely, but thought that he would. The jury 
were, on all the evidence, at liberty to say that it was an accident that he did not.” 
That seems to us a perfect parallel for the case at bar. It must be presumed 
that the deceased in this case intended to lift the sack of cement without injury 
to himself and that he thought he would. If there was more evidence of an 
unforeseen event entering into the injury of the deceased in the Barry Case than 
in the case at bar, we are unable to discern it. The jump and the alighting was 
the case of the injury in the Barry Case, if there was an injury. It seems to us 
equally plain that the lifting of the sack of cement in the case at bar was the 
cause of the injury, if there was an injury. How could the deceased in the 
Barry Case have injured himself in that jump? He did the thing he started 
out to do, and, so far as the evidence shows, did it in the way he intended to do 
it, and some unforeseen thing entered into it. Perhaps he lit on his heels; maybe 
his legs were held unduly stiff. Nobody knows from the record just what 
happened. In the case at bar the man intended, of course, to lift and place 
in his wheelbarrow the sack of cement. Perhaps he was standing in a position a 
little different from what would have been safe; perhaps the sack of cement 
turned out to be heavier than he anticipated and, consequently, the lift larger. 
We have about the same amount of intelligence in one of these incidents as the 
other. 

The court further held in the Barry Case, supra, that “the jumping off the 
platform was the means by which the injury if any was sustained, was caused; 
that the question was whether there was anyhting accidental, unforeseen, involun- 
tary, unexpected, in the act of jumping, from the time the deceased left the plat- 
form until he alighted on the ground; that the term ‘accidental’ was used in the 
policy in its ordinary, popular sense, as meaning ‘happening by chance.’” In the 
case at bar the court instructed the jury that in order for the plaintiff to recover 
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he must prove by a preponderance of the evidence that his deceased, the insured, 
came to his death as the result of external, violent, and accidental means independ- 
ent of all other causes. The issue was thereby placed before the jury, it seems 
to us, just as definitely and with the same duty and responsibility as was true 
in the Barry Case, supra. 

The court further said in the Barry Case, and this appellant is relying om 
“that if a result is such as follows from ordinary means, voluntarily employed, i 
a not unusual or unexpected way, it cannot be called a result effected by oni 
dental means; but that if, in the act which precedes the injury, something 
unforeseen, unexpected, unusual, occurs which produces the injury, then the 
injury has resulted through accidental means. Adopting this definition as the 
standard, as the courts of the country have done, we are unable to accept 
‘ appelle ant’s contention that a peremptory instruction was proper in this case. 
In view of the verdict and judgment this was upheld in the Barry Case. 

Illustrations might be multiplied, but we cannot divorce ourselves from the 
conclusion that the facts in the two cases are so similar that they must be 
controlled by the same principles. The deceased in this case was a strong, 
healthy man, accustomed to hard work and outdoor life. He was well and hearty 
on that particular day; he was at his usual work; he was in his usual mood. 
There was nothing to indicate anything but a sound, healthy physical body. He 
undertook to remove this sack of cement. When he lifted it, or attempted to 
lift a = slide it, he gave way; his legs went from under him; he became 
paralyzed. 

The jury must decide, as they did decide, whether what happened there was 
the result of accidental means in view of the law as the court laid it down to the 
jury in its instructions, following the same principle as in the Barry Case. 

We are unable to distinguish any substantial difference in the two sets of 
facts and the two sets of instructions given to the respective juries, and cer- 
tainly not to the extent that in the Barry Case a verdict for accidental death 
should be upheld by the Supreme Court of the United States and in this case 
it should be held by us as a matter of law that the deceased did not receive his 
injuries through accidental means. 

While the Barry Case, supra, is perhaps the leading case in this country on 
this particular subject, it does not stand alone. There is a wealth of illustrations 
in the decisions of the courts of our own state in which recovery has been sus- 
tained on the character of policy here involved in harmony with the rule 
announced in the Barry Case. Higgins v. Midland Casualty Company, 281 Ih. 
431, 118 N.E. 11; Christ v. Pacific Mutual Life Ins. Co., 312 Tl. 525, 144 N.E. 161, 
35 A.L.R. 730; Prehn v. Metropolitan Life Ins. Co., 267 Ill.App. ‘190: Hibbs v. 
United States Fidelity & Guaranty Company, 262 Ill.App. 279. Indeed what 
might seem at first blush to be disharmony in the decisions of our courts in 
cases of this character: will be found to be differences in states of fact rather 
than in the application of principles of law. 

|2] It is next urged by appellant that in order for the jury to have arrived at 
its verdict it must do so by piling inference upon inference. We cannot agree 
with that contention, either by reason of the authorities cited or by the particular 
facts shown by the evidence in this case. In the case of Burns v. Prudential 
Tusurance Company of America, 283 Ill.App. 442, that question was raised under 
a state of facts which seems to us would be equally, if not more, susceptible of 
the application of that rule than in the case at bar. The court there said, “There 
is no such rule; nor can be. If there were, hardly a single trial could be ade- 
quately prosecuted. For example, on a charge of murder, the defendant’s gun is 
found discharged. From this we infer that he discharged it; and from this we 
infer that it was his bullet which struck and killed the deceased. * * * In these 
and innumerable daily instances we build up inference upon inference, and yet 
n> Court ever thought of forbidding it. All departments of reasoning, all 
scientific work, every day’s life and every day’s trials, proceed upon such data. 
The judicial utterances that sanction the Sluaioun and practicable limitation, 
criginally put forward without authority must be taken as valid only for the 
particular evidentiary facts therein ruled upon.’ 


A similar rule was laid down in Devine v. Delano, 272 Ill. 166, 111 N.E. 742, 
Ann.Cas.1918A, 689, and again in Ohio Building Safety Vault Co. v. Industrial 
Board, 277 Ill. 96, 115 N.E. 149. 





1666 The Insurance Law Journal, Vol. 88 [June, 1937 


But in this case it was not necessary for the jury to infer that the deceased 
sustained a strain by lifting a sack of cement, and that that strain caused the 
bursting of a blood vessel in his brain, which later produced a brain condition 
which subsequently caused an abscess in the brain, producing death. These mat- 
ters are all shown by direct evidence in the record and by the legitimate infer- 
ences properly drawn from that evidence. It is shown without contradiction that 
the insured, who had always enjoyed good health and who was a strong and 
robust person, while attempting to lift a sack of cement suffered some impairment 
to the blood vessels of his brain. He suddenly fell and became paralyzed and 
unable to walk. He was immediately taken to a doctor, his paralysis persisted, 
and then within the course of a few hours he was conveyed from his home to a 
hospital, where he remained for eighteen days in a state of almost constant, total 
disability. During the time that he was confined in the hospital, the evidence 
shows that his temperature gradually but constantly increased. The same con- 
dition was true with reference to his pulse. His sight was impaired from a 
normal vision on the 5th day of April to almost total blindness on the date of his 
death. An expert on diseases of the brain and nervous system testified, without 
contradiction, that the strain imposed upon the insured’s body was sufficient to 
cause a blood vessel in his brain to burst, and gave it as his opinion that that is 
what occurred in this case. He also testified, using the hospital records as a 
foundation, that this condition progressed from that day until the time of his 
death, and that about the 14th or 15th of April the brain abscess began to develop, 
as indicated by the changes in temperature and eye vision. The record is void 
of any evidence or any suggestion of any other cause or condition that might 
have caused his death. The evidence shows a complete chain of circumstances 
from the time insured left his home on that morning until the hour of his death. 
There is no intervention of time unaccounted for, and the jury was warranted 
in view of the facts proved and in the absence of any testimony as to any other 
cause of his death, to infer that the disability he sustained in attempting to lift 
the sack of cement in question was the proximate, sole, and only cause of his 
death. Appellant has advanced no other theory. Appellee’ s theory seems to be 
the reasonable and logical one. 

What has been said above we think disposes of appellant's final contention 
that the evidence, on the whole, did not warrant the court in submitting this case 
to the jury. To have taken this case from the jury would have been to ignore a 
chain of facts and circumstances which strongly tended to prove appellee’s case 
In fact, the facts and circumstances of the case tended so strongly to establish 
appellee’s case that we do not feel that we would be justified in disturbing the 
jury’s verdict, much less to hold that the trial court erred in submitting the case 
to the jury. 

We find no reversible error in this record. The judgment of the city court 
is affirmed. 

Judgment affirmed. 

Edwards and Murphy, JJ., concur. 


THOMPSON v. UNITED CASUALTY CO. 
Supreme Judicial Court of Massachusetts. Suffolk. 
Feb. 24, 1937. 
6 Northeastern Reporter (2d) 769. 
1. NOTICE OF DEATH. 

Beneficary seeking to recover for death of insured on policy issuring against 
accidental death, which provided for notice of such death, had burden of proving 
that notice was given as required by policy, or that such notice was waived by 
insurer (G.L.[Ter.Ed.] c. 175, § 108). 

(For other cases, see Insurance, Dec. Dig. § 646[9].) 

NOTICE. 

Under policy insuring against accidental death and requiring notice to 
insurer of death, notice must be such as under existing circumstances would, by 
fair construction, inform insurer that the insured had met death through accident 


(G.L.[Ter.Ed.] ¢. 175, § 108). 
(For other cases, see Insurance, Dec. Dig. § 540.) 
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3. INDIGESTION. 

Evidence as to whether “immediate notice” of insured’s “accidental death” was 
given insurer, as required by accident policy, so as to authorize beneficiary’s recov- 
ery for death allegedly resulting from eating contaminated food, held insufficient 
for jury, where sole intimation that death was accidental was statement that insured 
died from “indigestion” (G.L.[Ter.Ed.] c. 175, § 108). 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

Exceptions from Superior Court, Suffolk County; Sheehan, Judge. 

Action of contract by Ida Thompson against the United Casualty Company. 
Verdict was directed for the defendant, and the plaintiff brings exceptions. 

Exceptions overruled. 

A. Cohen and P. Thompson, both of Boston, for plaintiff. 

E. B. Goldberg, of Boston, for defendant. 

Qua, Justice. 

The plaintiff brings this action as beneficiary under a policy insuring her 
husband, Benjamin S. Thompson, now deceased, against “loss from death or dis- 
abilty * * * resulting directly and solely from bodily injury, independently of all 
other causes, sustained through accidental means.” She contends that his death 
was brought about by food poisoning from his having eaten unwholesome or 
contaminated food and that this was within the terms of the policy. 

One of the “Standard Provisions” of the policy reads as follows: “4. Written 
notice of injury or of sickness on which claim may be based must be given to the 
Company within twenty days after the date of the accident causing such injury or 
within ten days after the commencement of disability from such sickness. In 
event of accidental death immediate notice thereof must be given to the company.” 
See G.L.(Ter,Ed.) c. 175, § 108. Among “Miscellaneous Provisions” is this: “Fail- 
ure to comply with all the terms and conditions of this policy shall bar all right 
to recover on any claim made hereunder.” 

[1, 2] The plaintiff must fail unless she has sustained the burden of proving 
that notice was given as required by paragraph “4” of the “Standard Provisions” 
or that such notice was waived. Wilcox v. Massachusetts Protective Association, 
Inc., 266 Mass. 230, 234, 165 N.E. 429; Sheehan v. Commercial Travelers’ Mutual 
Accident Association of America, 283 Mass. 543, 549, 186 N.E. 627, 88 A.L.R. 975. 
We assume, but without intending to intimate any opinion upon the point, that 
the “immediate notice” required in the event of accidental death may be merely 
oral, and that any form of words which will convey the necessary information will 
suffice. But notice of death alone is not enough. The policy is not a life insur- 
ance policy. It insures against death resulting from accident, and the notice which 
is expressly required is notice of “accidental death.” At least the notice must be 
such as under the existing circumstances will by fair construction inform the 
company that the insured has met death through accident. 


[3] As tending to show oral notice of accidental death the plaintiff relies 
upon informal conversations shortly after the death with several persons claimed 
to have authority to receive notice in behalf of the company. If we assume that 
those conversations were sufficiently near to the time of death, that the persons 
with whom they took place were authorized to receive notice and that the con- 
versations were adequate to constitute notice of death, still the difficulty remains 
that it does not appear that anything was said in any of these talks to the effect 
that death had resulted from contaminated food or that anything was said in any 
torm which would convey the information that death was accidental. The nearest 
approach to anything of that kind was a statement that “Mr. Thompson died on 
account of indigestion.” Indigestion does not suggest accident. There was no evi- 
dence of “immediate notice” of “accidental death.” Wachtel v. Equitable Life 
Assurance Society of United States, 266 N.Y. 345, 194 N.E. 850; City Bank Farm- 
ers Trust Co. v. Equitable Life Assurance Society of United States, 246 App. 
Div. 256, 285 N.Y.S. 250. 

There was no evidence of waiver of the requirement of notice by any rep- 
resentative of the company. Sheehan v. Commercial Travelers’ Mutual Accident 
Association of America, 283 Mass. 543, 550, 186 N.E. 627, 88 A.L.R. 975. Moreover, 


the policy provides that no agent shall have authority to waive any of its provisions, 
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and there was no evidence of any delegation of power from the corporation itself 
to override this limitation. This subject is discussed at length in Blair v. National 
Reserve Ins. Co. (Mass.) 199 N.E. 337. 

As the want of notice required the direction of a verdict for the defendant, 
we have not considered other questions. ‘ 

Exceptions overruled. 


SHEEHAN v. ZZETNA LIFE INS. CO. 
Supreme Judicial Court of Massachusetts. Suffolk. Feb. 27, 1937. 
6 Northeastern Reporter (2d) 777. 
1. PROXIMATE CAUSE. 

In action on accident policy covering death resulting solely through “accidental 
means,” and excluding death caused wholly or partly, directly or indirectly, by 
infirmity or disease, evidence warranted finding that automobile accident was proxi- 
mate and sole cause of insured’s death, although trial judge found that insured 
died of pneumonia induced by traumatic shock following accident, and that insured 
suffered from sclerotic condition of arteries of heart. 

The phrase “accidental means” is used in the contract of insurance in 

its common significance of happening unexpectedly, without intention or 

design. 

(For other casesc, see Insurance, Dec. Dig. § 665[5].) 

2. NOTICE OF DEATH. 

Accident policy requirement that “immediate” notice of insured’s accidental 
death must be given means that notice shall be sent as soon as exercise of reason- 
able diligence will enable beneficiary to send it. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 


3. NOTICE. 
Beneficiary’s ignorance of fact that there was in force accident policy in which 
she was named as beneficiary constituted circumstance to be considered in deter- 
mining whether beneficiary used due diligence in giving notice to insurer of insured’s 
accidental death, so as to comply with policy provision for “immediate” notice. 
(For other cases, see Insurance, Dec. Dig. § 539[6].) 
4. NOTICE. 

Evidence authorized finding that beneficiary complied with accident policy 
provision for “immediate” notice of insured’s death, although oral notice was not 
given until six, and written notice until ten, days after insured’s death, in view of 
circumstances. 

(For other cases, see Insurance, Dee. Dig. § 665[7].) 

5. NOTICE. 

Whether beneficiary exercised due diligence in giving notice of insured’s death 
to accident insurer under policy requiring “immediate” notice held question of fact. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

Appeal from Municipal Court of Boston, Appellate Division; Dowd, Judge. 

Action of contract by Jeannette C. Sheehan against the Astna Life Insurance 
Company in the municipal court of the city of Boston. From an order by the 
Appellate Division dismissing a report by the judge, who found for plaintiff in 
the sum of $15,000, defendant appeals. 

Affirmed. 

R. H. Willard and Asa S. Allen, both of Boston, for appellant. 

J. E. Chisholm, of Medford, for appellee. 

DoNnaAHUE, Justice. : ; ; 

The plaintiff is the.beneficiary named in a policy of accident insurance issued 
by the defendant which insured her husband “against loss resulting directly and 
independently of all other causes, from bodily injuries effected * * * solely through 
accidental means” and provided that for loss of life thus caused the insurer would 
pay the plaintiff $15,000. The policy also contained the provision: “This insurance 
shall not cover accident, injury, disability, death or other loss caused directly 
or indirectly, wholly or partly, by bodily or mental infirmity * * * or by any other 


° ° ° * ‘ ’ . J 
kind of disease * * * nor shall it cover suicide, sane or insane. * * * ” The insured 
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received injuries on September 3, 1934, while driving his automobile and died on 
the following day. 

The trial judge in the Municipal Court of the City of Boston found for the 
plaintiff, filed a statement of findings of fact and reported to the Appellate Division 
his rulings and his refusals to rule as requested by the defendant. The Appellate 
Division ordered the report dismissed. 

The main contentions of the defendant are: (1) That the only rational inference 
permissible by the evidence is that the physical condition of the insured caused or 
directly contributed to cause his death and hence that there was not such an acci- 
ent as is covered by the policy, and (2) that “immediate notice” of the death of 
the insured was not given to the defendant within the requirements of the policy. 

[1] 1. There was testimony given by lay witnesses and by physicians called by 
the defendant which, if believed, would tend to support the contention of the 
defendant that the physical condition of the insured played a causal part in the 
accident. This testimony need not here be related. It was for the trial judge to 
determine whether credit should be given to this testimony. He manifestly did not 
give it credit. There was, however, other evidence which warranted the judge in 
finding that the death of the insured was effected solely through accidental means 
and that the death was a loss covered by the policy. 


The plaintiff introduced evidence that on the morning of September 3, 1934, 
the insured, a physican living in Stoneham in this Commonwealth, was seen by 
witnesses driving along in his automobile on the right-hand side of a public high- 
way in Winchester at the rate of speed of thirty-five to forty-five miles an hour, 
that the speed of the automobile slackened slightly for an instant, and that the 
automobile then turned suddenly and “shot across” the street to its left, went off 
the road and collided with a tree while going at the rate of thirty-five to forty-five 
miles an hour. The insured received serious bodily injuries. Immediately after the 
-ollision he was unconscious but soon regained ~onsciousness. He was removed 
to the Winchester Hospital and died there on the evening of the following day 
The highway was dry and in a fair state of repair and there was no other vehicle 
in the immediate vicinity of the scene of the accident. 

The foregoing evidence taken by itself would warrant the conclusion that the 
physical injuries received by the insured when his automobile struck the tree 
came by “accidental means” within the meaning which must be given to those words 
in the policy. The phrase “ ‘accidental means,’ is used in the contract of insurance 
in its common significance of happening unexpectedly, without intention or design.” 
Bohaker v. Travelers’ Ins. Co., 215 Mass. 32, 33, 34, 102 N.E. 342, 343, 46 L.R.A. 
(N.S.) 543; Sontag v. Galer, 279 Mass. 309, 312, 181 N.E. 182, and cases cited; 
Kramer v. New York Life Ins. Co. (Mass.) 200 N.E. 390. 

The death certificate stated the cause of death to be “shock, following auto- 
mobile accident. Collided with a pole. Comminuted fracture left knee and femur.” 
The judge found that the insured died of pneumonia induced by traumatic shock 
following the accident but also found that he would not have died but for injuries 
sustained in the accident. Kramer v. New York Life Ins. Co. (Mass.) 200 N.E. 
390, and cases cited. There was medical testimony supporting this finding. The 
judge found that “for a number of years previous to the date of the accident the 
insured had suffered from a bodily ailment, progressive in its nature, to wit, a 
sclerotic condition of certain arteries of the heart.” But he also found that this 
was not the cause of the automobile veering across the street and colliding with 
the tree and that “the efficient proximate cause which set in motion the causal 
agencies which brought about the death of the insured was the accident, and his 
bodily ailment was but an existing condition.” There was medical testimony which 
justified the conclusion that the insured’s heart condition was not a cause of the 
automobile leaving the road or of the insured’s death. 

On all the evidence the finding was warranted that the accident was the proxi- 
mate and the sole cause of the death of the insured. 

_[2] 2. The policy provided that: “In event of accidental death immediate 
notice thereof must be given to the Company * * * by or in behalf of the Insured 
or Beneficiary, as the case may be. * * * Failure to give notice within the time pro- 
vided in this Policy shall not invalidate any claim if it shall be shown not to have 
been reasonably possible to give such notice and that notice was given as soon as 
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was reasonably possible.” The defendant contends that notice was not given sea- 
sonably within the requirements of the policy. 

The requirement in an insurance policy that “immediate” notice of loss be 
given means that such notice “shall be sent as soon as the exercise of reasonable 
diligence will enable the assured to send it.” Parker v. Middlesex Mutual Assur- 
ance Co., 179 Mass. 528, 530, 61 N.E. 215, 216; Smith v. Scottish Union & National 
Ins. Co., 200 Mass. 50, 53, 54, 85 N.E. 841; Bennett v. AEtna Ins. Co., 201 Mass. 
554, 556, 88 N.E. 335, 131 Am.St.Rep. 414. The meaning is substantially the same 
when the requirement is that notice of death under an accident policy be sent “as 
soon as may be possible.” Everson v. General Accident, Fire & Life Assurance 
Corporation, Ltd., 202 Mass. 169, 174, 88 N.E. 658, 660. In Wilcox v. Massachu- 
setts Protective Association, Inc., 268 Mass. 230, 237, 165 N.E. 429, 431, where the 
language of the policy respecting the time for sending notice of death is identical 
with that in the policy in the present case, it is said, it “is a question of due dili- 
gence in sending the notice with reasonable promptness in the circumstances of 
each case.” 

Pertinent circumstances with respect to the giving of notice in the present case 
are here briefly summarized. The plaintiff, at the time of her husband’s death, was 
living apart from him in California and had been there for over a year. She was 
informed by telephone of his death on the evening it occurred, September 4. The 
next day she started east by aeroplane arriving at New York late on September 6 
and at Boston on the morning of the funeral, September 7. There was evidence 
which would warrant the finding that on September 8 she returned to New York. 
On September 10, which was six days after the death and. three days after the 
funeral of the insured, the plaintiff's attorney first learned, from an employee of 
the defendant, that there was in force a policy of accident insurance issued by 
the defendant to the insured in which the plaintiff was named as beneficiary. He 
thereupon gave to the defendant oral notice of the death of the insured. The policy 
did not. require that such a notice should be given in writing. Counsel for the 
defendant stated at the trial that no question was raised as to the sufficiency of the 
phraseology of the oral notice. Its only contention is that notice was not shown to 
have been seasonably given. A formal written notice of the death was given to the 
insurer by the plaintiff’s attorney on September 14. 

The insured for a long time had a policy of accident insurance issued hy the 
defendant. It was renewed yearly upon acceptance by the defendant of the pay- 
ment of an annual premium. At the end of each year covered by the policy the 
company upon payment of a premium determined whether or not the insurance 
would be renewed for another year. 

While-the plaintiff was living with her husband she drew checks in payment 
of his bills including the payment of premiums on various policies of insurance 
of different kinds which he held, among them checks for premiums on an accident 
policy issued by the defendant. She testified that she never read any such policy 
and it did not appear that she knew who was named as beneficiary therein. She 
had been living apart from her husband since June, 1933, and in the fall of that 
year there were legal proceedings between them. It did not appear that she 
had knowledge or means of knowledge of the renewal of an accident insurance 
policy by the defendant for the year in which her husband met his death. Until 
September 10, 1934, neither she nor her attorney had possession of the policy ot 
accident insurance issued by the defendant or any receipt or evidence showing a 
renewal for that year. She testified that she first knew that an accident policy 
issued by the defendant was in existence after the death of the insured when she 
was told of that fact by her attorney. 

[3, 4] On all the evidence the finding was warranted that she did not know 
there was in force in 1934 an accident policy in which she was named as beneficiary 
until after September 10. Her ignorance of that fact was a circumstance to be 
considered on the question whether she used due diligence in giving notice to the 
company of the insured’s death. Verelst’s Administratrix v. Motor Union Ins. Co., 
Ltd. [1925] 2 K.B. 137; Federal Life Ins. Co. v. Holmes’ Committee, 232 Ky. 
834, 24 S.W.(2d) 906; Metropolitan Life Ins. Co. v. People’s Trust Co., 177 Ind. 
578, 98 N.E. 513, 41 L.R.A.(N.S.) 285, and cases cited; Solomon y Continental 
Fire Ins. Co., 160 N.Y. 595, 55 N.E. 279, 46 L.R.A. 682, 73 Am.St.Rep. 707. We 
think the evidence justified the conclusion that the plaintiff used due diligence 
under all the circumstances in giving the notice with reasonable promptness. 
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5, 6] 3. The only request by the defendant for a ruling on the matter of giving 
notice was: “Upon all the evidence the plaintiff cannot recover, because immediate 
notice of the death of * * * [the insured] was not given to the defendant company 
within the meaning of the policy.” The trial judge disposed of this request by 
the notation, “Not granted; | do not so find.” The finding filed by the judge sta- 
ted, “I rule that the oral notice of death on Sept. 10, supplemented with the writ- 
ten notice of Sept. 14, was on the evidence within the terms of the policy.” The 
question whether due diligence was exercised by the plaintiff in giving notice of 
the death was a question of fact. Smith v. Scottish Union & National Ins. Co., 
200 Mass. 50, 85 N.E. 8&1. A ruling as matter of law that the notice was within 
the terms of the policy could not rightly be made. But in passing on the defend- 
ant’s request for a ruling in the manner above set out, the judge manifestly must 
have made the finding of fact that immediate notice of death was given as required 
by the policy. The evidence warranted such a finding. We think that his purported 
“ruling” was intended to express a mere general conclusion of fact and law [Med- 
ford Trust Co. v. Priggen Steel Garage Co., 273 Mass. 349, 353, 354, 174 N.E. 126; 
Patterson v. Ciborowski, 277 Mass. 260, 267, 179 N.E. 161; Goldston vy. Randolph 
(Mass.) 199 N.E. 896, 103 A.L.R. 1117; Harding v. Broadway National Bank 
(Mass.) 200 N.E. 386, compare Pearson v. O’Connell (Mass.) 197 N.E. 486]; and 
that there was no prejudicial error. 

Order dismissing report affirmed. 

REYNOLDS v. NATIONAL CASUALTY CO. No. 18714, 
Kansas City Court of Appeals. Missouri. Jan. 11, 1937. 
Rehearing Denied Feb. 1, 1937. 
101 Southwestern Reporter (2d) 515. 
1. DEFINITION “WITHIN.” 

In determining meaning of word “within” in accident policy insuring against 
injuries resulting from wrecking of automobile within which insured was driving 
or riding, court would consider the whole contract. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

2. PREMIUM. 

Cheapness of premium presents no defense as to coverage or amount recov- 
erable under accident policy. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

3. COVERAGE. 

Accident policy insuring against injuries caused by wrecking of automobile 
within which insured was driving or riding as a passenger covered both driver 
and passenger. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

4. WRECK. 

Insured who was injured when automobile on whose running board he was 
standing collided with another automobile could not recover under accident policy 
insuring against injuries resulting from wrecking of automobile within which 
insured was driving or riding, since insured was not riding “within” automobile; 
“within” being used as the antithesis of “without.” 

(For other cases, see Insurance, Dec. Dig. § 452.) 


Appeal from Circuit Court, Jackson County; Daniel E. Bird, Judge. 

Action by Theodore B. Reynolds, a minor by his next friend and mother, 
Mary Reynolds, against the National Casualty Company. From a judgment for the 
plaintiff, the defendant appeals. 

Reversed and remanded, with directions. 

Mosman, Rogers, Bell & Buzard, of Kansas City, for appellant. 

Schultz & DeMaria and J. Louis Pelofsky, all of Kansas City, for respondent. 

SHAIN, Presiding Judge. 

__ In this action plaintiff seeks to recover on an accident policy for an accidental 
injury alleged as coming within the coverage of the policy. 

Cause was taken up before a jury and the trial court under the pleadings and 
admissions declared, as a matter of law, that plaintiff was entitled to full mount 
designated by the terms of the contract, to wit, $250. The court then submitted 
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the issue of vexatious delay and the jury returned a verdict for plaintiff for $100 
attorney’s fee and $25 penalty. Judgment was entered as per above, and defendant 
has appealed. In our opinion we will continue to refer to the parties as plaintiff 
and defendant to conform to situation in the circuit court. 

Opinion. 

It appears to be the theory of both parties that the question of plaintiff's lia- 
bility is one of law. 

The determination of the question of liability depends upon the word 
“Within,” as used in the coverage clause. 

The coverage clause in question is as follows: 

“Part IV :—Automobile, Burning Buildings, Etc. 

“If the insured shall, during the term for which this policy is issued or any 
renewal thereof, and as herein provided, 

“(a) By the wrecking of any private pleasure type automobile or horse-drawn 
vehicle within which the insured is driving or riding as a passenger (excluding 
motorcycles and farm machinery), or while so driving or riding, by being accident- 
ally thrown from within such wrecked automobile or vehicle (provided the insured 
is not operating such automobile or vehicle while carrying passengers for hire or 
while transporting merchandise for sale or delivery or that such automobile or 
vehicle is not being used for a criminal purpose or to escape the consequences of 
an illegal or criminal use or arrest by vested authority).” (Italics ours.) 

Touching the accident, plaintiff’s pleading is as follows: “That on or about 
December 19, 1934, while he was riding on the running board of an automobile of 
the pleasure type said automobile came into contact and collision with another auto- 
mobile and as a result thereof the automobile on which plaintiff was riding was 
wrecked and plaintiff lost his left leg.” (Italics ours.) 

In its answer the defendant admits that the above allegations are true, but 
claim does not come within the coverage clause of the contract. Further answering, 
defendant sets up another clause of the contract and admits liabiltiy thereon in 
the sum of $40 and offers judgment for that amount. This feature, however, has 
no bearing upon the question of liability under the provisions of the policy as above 
set forth. 

The trial court, in passing upon the law involved, is shown to have taken 
into consideration the admission in the answer and also admissions in defendant's 
opening statement. 

In the defendant’s statement the following occurs, to wit: 

“The policy provides that if he were in an autombile and over the age of fifteen 
years and while riding within that automobile he sustained an injury due to the 
wrecking of the automobile that they would pay the face of the policy, $500.0 
—$250.00 to a minor. 

“Now, gentlemen, the evidence will show you that this policy is a cheap policy; 
it is issued in connection with the Kansas City Journal-Post and issued only to 
subscribers of the Kansas City Journal-Post. I think the premium on this policy, 
the evidence will show you, was twenty-five cents a month. 

“Now, the evidence will show you gentlemen that this young boy was engaged 
to ride with a driver or carrier for the Kansas City Post and that the carrier, 
I think, was driving the car and the boy was riding on the running board for 
the purpose of distributing the Kansas City Post, throwing it to the subscribers, 
and there is not very much dispute about it. It might be a question for the court 
to pass on, on a question of law, except this, that the policy does provide that in 
the event that he suffers an injury which is not covered by any other provision 
or within other provisions of the policy then, the company would pay him $20.00 
a month, I think it was for a period of two months, so that there is due on this 
policy and the defendant company has offered to permit judgment to be rendered, 
and if this matter is submitted to you, necessarily there will be a judgment in this 
case against this company for $40.00.” 


The theory of the appealing defendant is, that one injured while riding upon 
the running board of an automobile does not receive an injury within the coverage 
clause set forth above, for the reason that one riding upon the running board is not 
within as a driver or passenger and neither could he be thrown from within the 
car. 
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The defendant cites but one Missouri authority on the point in issue, to wit: 
Mitchell v. German Commercial Accident Co., 179 Mo.App. 1, 161 S.W. 362. 

The opinion in the above case is by the St. Louis Court of Appeals. 

The coverage clause in the policy in that case covered injury by accidental 
means received while riding as a passenger in a place regularly provided for the 
transportation of passengers within a surface or elevated railroad car. 

The court held in the above case that the coverage clause did not cover a 
death resulting from an attempt to board a moving street car. 

Defendant cites several cases from other states. In an Arkansas case cited, 
Life & Casualty Ins. Co. v. De Arman, 90 S.W.(2d) 206, 208, the word “inside” 
was before the court for interpretation. In the opinion it is stated as follows: 

“Appellee cites us to a number of cases where the courts have held that one 
injured while on the running board of an automobile or other motor vehicle was 
‘riding in’ such vehicles within the meaning of policies insuring against accidents 
to the vehicle ‘in which the insured is riding or driving.’ Other cases are cited 
which define the word ‘in’ as equivalent to the word ‘on’ and fix liability under 
policies providing for liability for accident while the insured is riding ‘in’ a vehicle 
when in fact he is riding ‘on’ it. 

“Still other cases are cited where the policy insured against accident while 
riding in a passenger car and the insurer was held liable for an accident while 
the insured was temporarily on the platform for a necessary purpose. In none 
of these cases, however, as suggested by counsel for appellant, is the phrase ‘inside 
of which’ synonymous to ‘outside of which.’ So far as our investigation extends, 
‘inside’ has never been held to mean ‘outside.’ ” 

In a Tennessee case cited, New Amsterdam Casualty Co. v. Rust, 164 Tenn. 
22, 46 S.W. (2d) 70, the word “in” is involved. We need not discuss the Tennessee 
case aS same is in conflict with Missouri authority. 

A Maryland case cited, National Life Ins. Co. v. Fleming, 127 Md. 179, 96 
A. 281, the issue presented and the conclusion reached is the same as in Mitchell 
v. German Commercial Accident Co., 179 Mo.App. 1, 161 S.W. 362, supra. 

Plaintiff, the respondent, contends that within, within the meaning of the con- 
tract, includes on the running board. 

The term “while riding as a passenger in a railway passenger car” has been 
before the courts of this state. Under such a coverage clause our courts hold 
there is liability where one was thrown from the platform while passing from 
one coach to another. <chmohl v. Travelers’ - Co. (Mo.App.) 189 S.W. 597, 
affirmed (Mo.Sup.) 197 S.W. 60; State ex rel. v. Ellison, 266 Mo. 580, 182 S.W. 
740. 

In Stewart v. North American Acc. Ins. Co. (Mo.App.) 33 S.W.(2d) 1005, the 
court had under consideration a coverage clause that conforms to one here in 
issue except the word “in” is used instead of the word “within.” In the above case 
the insured was riding upon the running board. 

In the policy involved in the Stewart Case the coverage was “against death 
‘resulting directly, independently and exclusively of all other causes from bodily 
injuries effected solely through external, violent and accidental means,’ as ‘by the 
wrecking or disablement of a private automobile of the exclusively pleasure type, 
* * * in which the insured is riding.’ ” 


The St. Louis Court of Appeals held that the insured while riding upon the 
running board came within the coverage clause. The court in the opinion says: In 
the above case the defendant argued that the word “in” meant within. Touching 
such argument the court says: “Now it would be folly to say that ‘in’ and ‘on’ 
have exactly the same meaning under any and all circumstances, and yet, when 
reference is made in ordinary conversation to the location of persons under facts 
similar to those involved in the case at bar, the two prepositions are often used 
interchangeably. One might say that he came either ‘in a train’ or ‘on a train,’ 
without intending in any wise to indicate by either form of expression the particular 
place in the train that he occupied. Similarly, if the insured had been so fortunate 
as to have reached his destination, and some one had asked him how he came, 
he would doubtless have answered that he came ‘in an automobile,’ without intend- 
ing in any way to conceal the fact that he rode on the running board rather than 
in the seat. That in ordinary acceptation the preposition ‘in’ is interchangeable 
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with ‘on,’ when used in the sense of the illustrations we have given, has been point- 
edly recognized and held in this state. Schmohl v. Travelers’ Insurance Co, 
(Mo.App.) 189 S.W. 597, affirmed (Mo.Sup.) 197 S.W. 60.” 

From a careful study of the language of the two paragraphs above, we conclude 
that it may reasonably be inferred that the court admonished the defendant in that 
case that, if defendant meant to express “within,” it should have used the word 
“within” instead of the word “in.” 

It is unquestionably the law of this state that the language “while riding 
as a passenger in a place regularly provided for transportation of passengers only 
within a railroad car” covers an injury where the insured is injured on the plat- 
form and steps when alighting from the train. Under such an incident the word 
within in the connection used is interpreted to mean “in,” which in turn can be 
interpreted “on.” Such interpretation as above is based upon the construction by 
our courts of the phrase “while riding as a passenger in a railway passenger car.” 
Mackey v. Commonwealth Casualty Co., 224 Mo.App. 1100, 34 S.W.(2d) 564. 

From a somewhat exhaustive research we find that the word “in” has been 
held to mean “on” and that he word “within” has been held to mean “in.” In 
the discussion, wherein such rulings as above are found, there is found frequent 
explanations that these terms are not universally exchangeable one for the other. 
In the conclusions reached it is always made plain that the conclusion of meaning 
reached is by means of the sound rule of interpretation wherein the context of 
the instrument wherein found is considered and wherein the meaning as concluded 
conforms clearly to the instrument as a whole. 

[1] There is no case cited wherein the word within is shown to have been used 
just as used in the coverage clause herein. In our research we find no parallel 
case. It therefore becomes our duty to interpret the meaning as used in the con- 
tract before us. In doing so, we will have to give consideration of the whole cov- 
erage clause, regardless of the facts that the coverage clause may or may not have 
other expressions of nonliability that are not urged by the defendant herein. In 
other words, we consider the whole contract for the sole purpose of giving inter- 
pretation to the word within as used in the clause. 

[2] In our interpretation we further eliminate an element expressed in defend- 
ant’s brief, to wit, that the policy in issue is a cheap policy. This is not the first 
time such a plea has been found expressed in briefs and arguments presented in 
this court, and we take occasion now to say that the cheapness of the premium 
presents no defense as to coverage or amount recoverable. Our experience leads 
us to conclude that the cheapness of an insurance policy consists in its limitations 
of liabilty. It follows that the old saying, “the cheaper an article is the dearer it 
is,” has practical exemplification. 

[3] The clause in question in express terms limits coverage to a “vehicle within 
which the insured is driving or riding as a passenger” or from accidentally heing 
thrown from within when so driving or riding. We conclude that the coverage 
expressed is the same as to a driver or a passenger. 

The use of the term “pleasure type” as applied to the vehicle is worthy of some 
consideration especially by reason of restriction of liability “while transporting 
merchandise for sale or delivery.” We conclude further that the express restric- 
tion as to transportation for hire presents a somewhat different situation than 
presented in coverage clauses insuring from accident while riding within a pas- 
senger car for hire, for the reason that passing from one coach to another and 
entering and departing from a train, wherein one is a passenger, are incident to 
transportation for hire, and such incident, within coverage for passenger on 
vehicles transporting people for hire, harmonizes with interpreting “in” as “on” 
and “within” as “in,” and such interpretation is in harmony with the subject matter 
and conforms to the intent of the contract when considered as a whole. 

There are certainly distinguishing features from those of transportation for 
hire involved in the issue before us in this case. The subject matter of the cov- 
erage clause herein is materially different. Herein there is not only restriction 
as to type of vehicle but a restriction as to purposes for which the vehicle is used 
when occupied by the insured. ; 

The whole contract of insurance in this case is in evidence, and while but this 
one coverage clause is involved, still in giving interpretation to this clause it becomes 
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our duty to examine the whole contract, and if from the whole context it is clearly 
shown that the term within is used as antithesis to without, it becomes our duty 
to so hold. 

The contract herein contains a coverage clause for injury to a passenger for 
hire on passenger car and passenger steamship as follows: “By the wrecking of 
any Railroad Passenger Car, Passenger Steamship or Steamboat im or on which 
such insured is traveling as a fare-paying passenger, in a place regularly provided 
for passengers only (excluding employees of the above named common carriers 
while on duty, but including such employees while riding as fare-paying passen- 
gers).” (Italics ours.) 

The use of the expression 


‘in or on” in the above clause of the contract clearly 
indicates that the word within, as used in regard to a pleasure type vehicle, 
restricted as to passengers for hire and restricted as to use for certain purposes, 
is not interchangeable with the expression “in or on.” 

To interpret the clause here in issue by adoption of the plaintiff's theory would 
substitute for the clause in question one practically identical with the passenger for 
hire clause set out above. 

In the contract before us, we find one clause covering injury occurring under 
expressed conditions and wherein the expression “in or on” is found and another 
clause covering injury occurring under different expressed conditions wherein the 
expression “within” is used. 

[4] When the whole contract is read, we find no ambiguity and do not feel 
justified in giving any other meaning to the word “within,” as found in the clause 
in question, than the commonly accepted meaning as the antithesis of “without.” 

We therefore conclude that, under the contract of insurance involved herein, 
the injury to plaintiff while riding upon the running board of the automobile, as 
shown by the allegation and admission of facts, does not come within the expressed 
meaning of the coverage clause of the contract, and hence no liability rests upon 
plaintiff under said clause. 

\Ve distinguish the case at bar from Stewart v. North American Acc. Ins. Co. 
(Mo.App.) 33 S.W.(2d) 1005, in that the word within was not involved therein 
and in that the coverage clause therein has not such expressed limitations as are 
found in this case. In other words, in that case we are in harmony with the opin- 
ion to the effect that the word “in” in the context used can be reasonably inter- 
preted to mean “on,” but conclude that the word “within” as used in the context 
of the contract before us cannot be interpreted to mean “without.” 

The plaintiff, a minor, is here by his next friend. Better it would have been 
for him to have had a next friend in the selection of insurance to cover the risks 
incident to the work he was engaged in. We sympathize with the plaintiff in his 
misfortune, but have not the power to substitute a different contract for the one 
hefore us. 

Judgment reversed and cause remanded, with directions to enter judgment for 


plaintiff in the sum of $40 as per defendant’s offer. 
All concur. 


BROOKS v. WASHINGTON NAT. INS. CO. No. 90. 
Supreme Court of North Carolina. Feb. 24, 1937. 
189 Southeastern Reporter 787. 
DISEASE, CHRONIC. 

In action on disability policy under which liability was limited to indemnity 
ior two months if disability was due to chronic illness, instruction in effect 
directing verdict for plaintiff Aeld error, where there was evidence tending tc 
show disease resulting in disability was chronic. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

Appeal from Superior Court, Buncombe County; F. D. Phillips, Judge. 

Action by Ruth Brooks against the Washington National Insurance Com- 
pany. From a judgment for plaintiff, on plaintiff’s appeal from an adverse judg- 
ment of a justice of the peace, defendant appeals. 

New trial ordered. 

This is an action to recover on a policy of insurance. The action was begun 
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in a court of a justice of the peace of Buncombe county. From an adverse 
judgment of said court, the plaintiff appealed to the superior court of said county. 

At the trial in the superior court, the defendant admitted the issuance of the 
policy sued on to the plaintiff, and its liability to her under its provisions. The 
controversy between the parties involved only the amount which the plaintiff is 
entitled to recover of the defendant in this action. 

The policy provides that subject to its provisions the defendant shall pay to 
the plaintiff a monthly indemnity of $30, for such time as the plaintiff shall be 
totally and continuously disabled because of disease from performing duties 
pertaining to her occupation. It further provides that “if such disability or 
other loss is due directly or indirectly, wholly or in part, to hernia or such disease 
or illness which has become chronic, the company’s liability in any one policy 
year shall be limited to two months indemnity at the rate of monthly indemnity 
hereinbefore specified.” 

There was evidence tending to show that plaintiff became ill on July 28, 1935, 
and that she has been ill continuously since that date; that her illness was 
pulmonary tuberculosis; and that by reason of said disease she was totally dis- 
abled to perform the duties pertaining to her occupation from July 28, 1935, to 
December 28, 1935, a period of five months. 

The plaintiff contended that under the provisions of the policy she is entitled 
to recover of the defendant a monthly indemnity of $30, from July 28, 1935, to 
December 28, 1935, to wit, $150, less the premiums due on said policy for five 
months, to wit, $9.50. 

There was evidence offered by the defendant tending to show the disease 
from which plaintiff suffered, and which resulted in her disability, was and is 
chronic. 

The defendant contended that under the provisions of the policy, the plaintiff 
is entitled to recover of the defendant a monthly indemnity for only two months, 
to wit, $60, less the premiums due for said two months, to wit, $3.80. 

The issues submitted to the jury were answered as follows: 

“1. Was the policy of health and accident insurance No. 979,438, issued to the 
plaintiff by the defendant, in force from 28 July, 1935? Answer, Yes. 

“2. Was the plaintiff, Ruth Brooks, totally disabled from illness and confined 
to her bed, and daily attended by a physician from 28 July, 1935 to 28 December, 
1935? Answer, Yes. 

“3. If so, in what amount, if any, is the defendant indebted to the plaintiff 
under and by reason of the policy No. 979,438, for the period from 28 July, 1935 
tc 28 December, 1935? Answer, $140.50.” 

From judgment that plaintiff recover of the defendant the sum of $140.50 and 
the costs of the action, the defendant appealed to the Supreme Court, assigning 
numerous errors in the trial. 

J. Laurence Jones, of Charlotte, and James S. Howell, of Asheville, for 
appellant. 

W. F. Toms, of Asheville, for appellee. 

Connor, Justice. 

At the trial of this action, the court instructed the jury with respect to the 
third issue as follows: “The Court charges you that if you find the facts to be 
as the evidence tends to show—that is the evidence of the plaintiff and of the 
defendant—you will answer the third issue, $140.50.” 

The defendant excepted to this instruction and on its appeal to this court 
assigns same as error. The assignment of error is sustained. The defendant is 
entitled to a new trial. 


There was evidence tending to show that the disease from which the plaintiff 
suffered from July 28, 1935, to December 28, 1935, and which resulted in her 
disability, was and is chronic. If the jury shall so find, under the provisions of 
the policy and under proper instructions by the court, plaintiff is entitled to 
recover of the defendant a monthly indemnity of $30 for only two months. less 
the amount due the defendant as premiums on the policy. 

It is needless to discuss other assignments of error on this appeal, or to 
decide the questions presented by said assignments. It is not likely that these 
questions will arise upon another trial. . 


The contentions of the parties arising on the evidence will doubtless he 
presented to the jury at the new trial, either by appropriate issues, or by full 
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instructions by the court on the issue involving the amount which plaintiff is 
entitled to recover of the defendant. 

The defendant is entitled to a new trial. It is so ordered. 

New trial. 


CUNNINGHAM v. INDEPENDENCE INS. CO. No. 14432. 
Supreme Court of South Carolina. Feb. 8, 1937. 
189 Southeastern Reporter 800. 
4. CANCELLATION. 

Where insurer purchased the sick and accident business of a predecessor and 
attemped to give insured one of their own life policies as substitute for her old 
policy with such predecessor, telling her that such old policy was canceled, but 
insured kept the old policy and paid premiums thereon, insurer held not liable 
tor fraudulent cancellation and breach of old policy, since, as long as premiums 
were paid, no attempted cancellation could be effective. 


(For other cases, see Insurance, Dec. Dig. § 237.) 


Appeal from County Court of Richland County; A. W. Holman, Judge. 

Action in tort by Dora Cunningham against the Independence Insurance 
Company. From orders denying defendant’s motion for a nonsuit on the merits 
and granting plaintiff's motion for a voluntary nonsuit, defendant appeals. 

Reversed and remanded. 

Price & Poag, of Greenville, and Cooper & Maher, of Columbia, for appellant. 

Jennings & Jennings, of Columbia, for respondent. 

3A KER, Justice. 

This is an action in tort for the alleged cancellation and breach of a contract 
of insurance issued respondent by the Liberty Life Insurance Company of Green- 
ville, S. C. The complaint alleges that the original policy was issued to the 
respondent on the 19th day of September, 1927, and that thereafter, on or about 
September 1, 1930, the appellant, after having purchased the sick and accident 
business of the Liberty Life Insurance Company, canceled the policy by issuing 
a policy in the Independence Insurance Company (appellant herein), which was 
not of equal value with the original policy. The answer of appellant was a 
general denial. 

When the case was called for trial in the county court of Richland county, 
counsel for the appellant moved the court to require the respondent to elect 
whether she would proceed on the cause of action for fraudulent breach of 
contract or on the cause of action of fraud and deceit. Counsel for the 
respondent stated that respondent elected to proceed on the cause of action for 
breach of contract, accompanied by an act of fraud. 

While the respondent was on the stand under cross-examination, and before 
the cross-examination had been concluded, counsel for respondent asserted his. 
intention to take a voluntary nonsuit. Appellant objected to the voluntary 
nonsuit, claiming the right to complete’ the cross-examination of respondent, 
which was allowed, and at the conclusion of respondent’s cross-examination 
moved for a nonsuit upon the merits. After considerable discussion and argu- 
ment, the court refused appellant’s motion for a nonsuit upon the merits, and 
thereafter granted respondent: a voluntary nonsuit as a matter of law, holding 
that the respondent had the right to a voluntary nonsuit as a matter of law. 

This appeal raises two issues: 

(1) Did the trial judge err in refusing to grant the motion of the appellant 
for a nonsuit, founded on the ground that there was no evidence to support the 
respondent’s alleged cause of action? 

(2) Did the trial judge err in granting respondent’s motion that she be per- 
mitted to take a voluntary nonsuit, founded on the ground that she was entitled 
to it as a matter of law and right? 

We will discuss the questions involved in inverse order. 

[1] Respondent took the position in the lower court that she was entitled as 
a matter of law and right to take a voluntary nonsuit, but in the typewritten 
argument filed with this court concedes that the granting of a motion for a 
voluntary nonsuit, after a trial of the case has been entered upon, is within the 
discretion of the trial judge. That this is the established law of this state is 
beyond question. See cases of State v. Southern Ry. Co., 82 S.C. 12, 62 S.E. 
1116; Pee Dee River Lumber Co. v. Fountain, 90 S.C. 122, 72 S.E. 885; Armitage 
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v. Seaboard Air Line R. Co., 166 S.C. 21, 164 S.E. 169; Barr v. Witsell, 173 S.C. 
199, 175 S.E. 436. 

The above-cited cases in no wise conflict with the decision of this court that 
a plaintiff may, before entering upon a trial of the case, as a matter of right and 
law, discontinue his case or take a voluntary nonsuit unless the defendant has 
set up a counterclaim, or pleaded affirmative relief. 

Can there be any question that the trial judge based his order granting the 
motion of respondent for a voluntary nonsuit on any.ground other than that 
respondent was entitled thereto as a matter of law and right, or stated in another 
way, can it be claimed that the order granting respondent’s motion for a volun- 
tary nonsuit was based on the discretion of the court? 

The question of a nonsuit first arose when the trial judge overruled an objec- 
tion of respondent’s counsel to the line of cross-examination of respondent. 
We here quote from the. record: 

“Mr. John Jennings: Now, if it is the intention of the Court to go ahead 
and try the case on that kind of evidence, I will take a voluntary non-suit, and 
get out of Court. 

“Mr. Cooper: We ask the Court, now, not to grant a non-suit. We are 
entitled to finish with this witness, whether counsel quits the case or not. 

“Mr. John Jennings: We have the right to a non-suit at any time we wish 
to take one, your honor. 

“The Court: Alright, sir, that is your privilege, go ahead.” 

“Mr. Price: We object to them taking a non-suit at this time, your honor. 

“The Court: My conception of the law, with regard to a non-suit, is that he 
has the right to take a non-suit at any time during the trial of the case. Now, 
if you have any authority to the contrary, I will be glad to consider it before 
I rule.” 

“Mr. Cooper: Now, then, your honor, we wish to resist the motion of the 
plaintiff for a voluntary non-suit, as a matter of right, and as I understand it, 
that would be the only way your honor would grant it. If you didn’t think 
that they were entitled to a non-suit, as a matter of right, I am certain that your 
honor wouldn’t grant it. 

“The Court: As a matter of law, Mr. Cooper.” 

The order granting respondent's motion is as follows: “The plaintiff, having 
made a motion for a voluntary non-suit, this Court holds, as a matter of law, 
that the plaintiff is entitled to the motion, and the motion is granted.” 

[2] It will readily be seen from the foregoing that the order granting the 
motion for a voluntary non-suit was bottomed entirely upon the theory that 
respondent was entitled to same as a matter of law and right, and we are there- 
fore constrained to sustain appellant’s exception 2. 

In passing upon the other issue raised by this appeal, it will be necessary to 
discuss briefly the testimony. 

The respondent testified that in 1927 she applied for and received from 
Liberty Life Insurance Company an insurance policy, No. 362469, in the name of 
Dora Williams, which was changed to Dora Cunningham when she married; 
that she did not apply to Independence Insurance Company (appellant herein) 
for a policy; that in 1930 a policy issued by appellant, bearing the No. 1209, to 
Dora Cunningham (respondent herein), was left at her home in her absence. 
(Both policies were put in evidence, and there is printed on the back of the 
Independence policy the following: “This policy is issued and accepted as a 
substitute for a similar one of The Liberty Life Insurance Company, and that 
policy is hereby cancelled”); that “all along” from 1930 appellant kept asking for 
the Liberty policy which she refused to surrender, and in 1935 appellant again 
asked for the Liberty policy, and, when she refused to give it up, “they said that 
it didn’t matter, that it was cancelled.” This statement was made by the inspec- 
tor for appellant, who was in court when the case was being tried. Respondent 
paid her premiums promptly, and, after the Independence policy was issued her, 
receipts for her premiums were issued by appellant. On cross-examination, 
respondent testified she kept her Liberty policy, refused to accept the Indepen- 
dence policy, and that all premiums paid were on the Liberty policy; that she 
filed and was paid several sick claims during the years 1931, 1932, 1933, 1934, and 
1935, and thought they were under the Liberty policy. (The Liberty policy car- 
ries a “Weekly Disability Benefit” of $5 and the Independence policy a “Weekly 
Sick Benefit” of $5. The claims filed and paid were each for $5.) 
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[3, 4] Respondent never at any time surrendered her policy in the Liberty Life 
-Insurance Company, and all premiums due thereon were kept paid. Under the 
terms of the policy, it could be canceled only for nonpayment of premiums, and 
this policy was therefore in full force and effect, notwithstanding the written 
statement on the back of the Independence policy, and the verbal statement of 
the inspector for appellant, hecause, as stated in Hollings v. Bankers’ Union, 
63 S.C. 192, at page 198, 41 S.E. 90, 92, “Parties making a contract, they must 
stand to it, and one party cannot revoke the contract at his will.” 

A case very much in point with the case under discussion is Herndon vy. Con- 
tinental Casualty Co., 144 S.C. 448, 142 S.E. 648, 649. The plaintiff, in that case, 
alleged the issuance to him by defendant of a policy of insurance on his life, 
the payment of the premiums, the cancellation of the policy by defendant, with- 
out plaintiff’s consent or approval, during the time the premiums were being paid, 
and the continuance by defendant of the collection of premiums from plaintiff, 
“willfully, fraudulently, and unlawfully, with intent to cheat and defraud the 
plaintiff, and willfully, fraudulently, and unlawfully collected, received, and 
converted the said money to its own and separate use,” etc. The paintiff further 
alleged repeated demands for the refund of the premiums collected, after the 
“cancellation” of the policy, and that defendant had willfully, fraudulently, and 
unlawfully refused to return the money. 

The defendant demurred to the complaint on the ground that it failed to 
state a cause of action, which demurrer was Overruled. 

Mr. Justice Carter, writing the opinion of the court reversing the trial judge, 
had this to say: “As we view the complaint, it does not state a cause of action. 
Since, under the allegations of the complaint, the defendant collected the 
premiums on the policy for the period of time in question and did not refund 
the same, the alleged cancellation of the policy by the defendant on August 1, 
1924, was illegal, and the policy was of force, and had the plaintiff died or 
received an injury within that period of time, October 27, 1919, to November 10, 
1925, the defendant would have been liable under the policy for the amount 
stipulated therein. It is a recognized rule of law when a policy of insurance is 
issued, and the premiums paid and not refunded, such policy cannot be canceled 
by the insurance company, whether notice of such attempted cancellation be 
given the policy holder or not. The fact that the complaint contains an allegation 
that the premiums in question were fraudulently collected does not state a 
cause of action, when it appears from the facts alleged and the law applicable 
thereto, as in this case, that the policy was of force during the period of time 
when the collection of the premium was made. The addition of the words 
‘cheat and defraud,’ etc., in the allegations, in connection with the other allega- 
tions contained in the complaint, an not in our opinion make out a cause of 
action.” 

The language, and the principle involved, was approved and adopted by the 
court in Kelly v. Guaranty Fire Insurance Co., 176 S.C. 275, 180 S.E. 35. 

The Herndon Case, supra, was cited in Bailey v. North Carolina Mutual Life 
Ins. Co., 173 S.C. 131, 175 S.E. 73, 74, which was an action for the fraudulent 
cancellation and breach of an insurance contract. Quoting therefrom: 


“The fact that the insured still had the policy in her possession, and the 
receipt of the company for the weekly premium paid on February 15, 1932, which 
kept the policy in force for one week thereafter, clearly established the fact 
that the policy was in full force on Febrary 20th, the day on which the suit was 
instituted. 

“The trial judge, therefore, was clearly right when he ruled to the effect, on 
the motion for a nonsuit, that, at the time of the institution of the suit, the policy 
was in force, the insured had all her rights thereunder, and that if she had died 
during that time the beneficiary would have been entitled to receive the death 
benefit. There being no cancellation of the policy, and no release on the part 
of the insured of any right she had under its terms, there could not, therefore, 
have been any damage to the insured on, that account. Since there was no 
cancellation and no release, it follows, of course, there could not have been any 
fraudulent cancellation, or any release executed on account of the fraudulent 
conduct of the agent of the company. Accordingly, there was no evidence to 
sustain in any way the alleged cause of action for either actual or punitive 
damages, on account of the alleged cancellation of the policy, or the alleged 
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obtaining of the release through fraudulent conduct and representations; and 
the nonsuit, so far as it affected those claims, was proper. See Herndon v. Con- 
tinental Casualty Co., 144 S.C. 448, 142 S.E. 648.” 

Under the testimony of respondent and the law as it has been written in this 
state with reference to the attempted cancellation of insurance contracts, the 
motion of appellant for an involuntary nonsuit, that is, a nonsuit on the merits 
of the case, should have been granted, and the exception alleging error there- 
about is sustained. 

The case is remanded to the county court for the entry of the conclusions 
o1 this court. 

Stabler, C. J., and Carter, Bonham, and Fishburne, JJ., concur. 


SOUTHWESTERN LIFE INS. CO. v. GREEN. No. 8268. 
Court of Civil Appeals of Texas. Austin. Jan. 20, 1937. 
Rehearing Denied Feb. 10, 1938. 
101 Southwestern Reporter (2d) 594. 
1. DISEASE. 

Evidence authorized finding that death of insured following automobile acci- 
dent did not result directly or indirectly, wholly or partly, from “disease,” within 
policy provision excluding liability for death so resulting, although evidence showed 
that insured was holding his hand over his heart before accident and physician 
testified that death resulted from coronary occlusion. 

“Disease” implies some ailment or disorder of somewhat established 

or settled character. A mere temporary condition, such as an attack of 

indigestion, local in nature, which passes shortly, and after its passing the 

body again becomes normal, is not a “disease,” within an accident policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

VIOLATION OF LAW. 

In action on accident policy excluding liability for death resulting from viola- 
tion of law, uncontradicted testimony that insured, who died following automobile 
accident, was driving at from 60 to 70 miles per hour immediately before accident, 
placed burden on plaintiff to show that insured’s death did not result from such 
violation of law. 


(For other cases, see Insurance, Dec. Dig. § 646[3].) 
3. EVIDENCE. ; 
_ In action on accident policy excluding liability for death resulting from viola- 
tion of law, evidence held not to support finding that death of insured following 


automobile accident did not result from insured’s operation of automobile at 
unlawful speed. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from District Court, Milam County; Graham Gillis, Judge. 

Action by Mrs. Vivian Green against the Southwestern Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

Hamilton, Lipscomb & Wood, . Dallas, for appellant. 

Roy Baskin, of Cameron, and A. H. Spann, of Navasota, for appellee. 

3AUGH, Justice. 

H. G. Green held an accident insurance policy in appellant company at the 
time of his death following an automobile accident, in which his wife, appellee 
here, was the beneficiary. The company denied liability, and appellee sued for the 
amount of the policy ($2,000), penalty, and attorney’s fees. The case was sub- 
mitted to a jury upon special issues which were answered in favor of appellee, and 
judgment entered accordingly; hence this appeal. 

The policy contained the usual provisions for payment in case the “death of 
the insured shall result directly from bodily injury effected exclusively and inde- 
pendent from other causes through external and accidental means”; and excluded 
liability in case death should result “from any violation of law; * * * or directly 
or indirectly, wholly or partly, from disease or mental infirmity.” In addition to a 
general denial that deceased met his death within the provisions of the policy, the 
defendant pleaded that such death was caused wholly, or at least was contributed 
to, by bodily disease. 
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The findings of the jury in answer to the special issues Nos. 1 and 2 sub- 
mitted were as follows: 

That the death of the insured did not result (1) “directly or indirectly, wholly 
or partly, from disease,” nor (2) “as the consequence of an accident occasioned 
by operating his automobile in excess of 45 miles per hour.” 


In answer to issue No. 3, they found that his death did result “directly from 
bodily injuries effected exclusively and independent of all other causes through 
external and violent accidental means.’ 

{1] The only contention made on this appeal is that there was no evidence to 
support these findings of the jury. The following material facts were shown 
relating to the death of Green: The deceased was found dying in his car on a 
state highway between Maysfield and Cameron, following an accident. Deceased 
was a drug salesman. On the afternoon of his death he entered a drugstore in 
Maysfield and asked for water with which to take a dose of Bisma-Rex, a prepa- 
ration designed to give relief from gastric acidity, sour stomach, etc. At that 
time he was pale, in pain, and holding his hand over his heart. After taking this 
medicine he went to the back of the store and tried to vomit. He then returned to 
the drug clerk, secured and took a half teasponful of paregoric, and asked the 
clerk to telephone to a doctor in Cameron, to which place he was en route, to 
leave there immediately and meet him on the road, to give him. a hypodermic, as 
he feared he could not reach Cameron without it. This was done, and Dr. Brooks 
started from Cameron for that purpose. Between Maysfield and Cameron, on a 
graveled state highway, traveling alone in a Ford V-8 car, and driving at a speed 
estimated at from 60 to 70 miles per hour, he passed two witnesses. About 150 
yards from where he passed these witnesses they heard a crash and both hurried 
to the scene, At this point the road was straight for a distance of some 500 yards 
behind him and some 200 or 300 yards ahead. The car had swerved gradually 
out of the highway into a ditch by the side of the road some 18 inches or 2 feet 
deep, the outside of which ditch was approximately perpendicular, had crossed the 
ditch, torn down a wire fence, broken off a green mesquite stump some 4 feet 
high and 3 or 4 inches in diameter, had run over underbrush and fence posts, and 
entered a cornfield, had run some 40 or 50 feet down the corn rows, then back 
through the fence, and stopped in the ditch alongside the road without turning over. 
There was no evidence of skidding in loose gravel, the rear wheels had not been 
thrown out of line, but had followed the tread of the front wheels in leaving the 
road. No serious damage, other than bending the front axle and the steering rods, 
appears to have been done to the car. When the witnesses arrived at the scene, 
insured was lying on his side in the front seat, or partly down in front of it, the 
gear shift lever had been pushed through his shirt front (whether by tearing the 
shirt or through an opening is not shown), there was a wound on his forehead 
about the size of a half dollar where the skin had been broken, and which was 
bleeding, he was unconscious, was gasping for breath, a gurgling sound was heard, 
and he died almost immediately. Only a few minutes thereafter, Dr. Brooks, who 
was on his way to meet the deceased, arrived at the place of the accident. From 
his own observations in the premises, and after being given the foregoing facts 
and circumstances, and after having obtained from deceased’s wife and brother 
further information as to deceased’s previous physical condition, Dr. Brooks tes- 
tified that in his opinion death resulted from coronary occlusion—a disease of the 
heart. He also testified that in his opinion the wound found on deceased’s head 
Was not sufficient to cause death. On cross-examination, however, he testified 
that the blow or compact which caused the external wound on his head could have 
fractured his skull or caused his death. No X-rays were taken of deceased’s head, 
and no post mortem examination of his heart was made. 

No instructions were given or requested as to what would constitute a “dis- 
ease” within the purview of the policy; nor as to the meaning or scope of the 
term “accidental.” Nor do we find any evidence that prior to the accident the 
deceased’s heart was in any manner “diseased,” as that term, used in such policies, 
has been construed to mean. As stated in 18 C.J. 1139, such term implies “some 
ailment or disorder of somewhat established or settled character.” A mere tem- 
porary condition, local in nature, which passes shortly, and after its passing the 
body again hecomes normal, has been held not to constitute a “disease” as used 
in such policies. Mr. Justice Taft while Circuit Judge, in Manufacturers’ Accident 
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Ind. Co. v. Dorgan (C.C.A.) 58 F. 945, 955, 22 L.R.A. 620, cited with approval and 
followed in Robinson vy. A&tna Life Ins. Co. (Tex.Com,App.) 276 S.W. 900, used 
the following language: “In a broad, generic sense, any temporary trouble by rea- 
son of which a man loses consciousness is a disease. It is a condition of the 
body not normal, and produced by the imperfect working of some function, but as 
the imperfect working is not permanent, and the body returns at once, or in a 
short period of time, to its normal condition, it does not rise to the dignity of a 
disease. A fainting spell produced by indigestion or a lack of proper food for a 
number of hours, or from any other cause which would not indicate any disease 
in the body, but would show a mere temporary disturbance or enfeeblement, would 
not come within the meaning of the words ‘disease and bodily infirmity,’ as used 
in this policy.” 

The exemption from liability in the policy involved in that case was fully as 
restrictive as the one involved in the instant case. The mere fact that the deceased 
was holding his hand over his heart when he was in the drugstore, under the cir- 
cumstances, was not in itself evidence of any orgé anic diseased condition of his 
heart. The jury had a right to conclude from the fact that he was taking medicine 
for a stomach disturbance that he merely had a stomach disorder caused by gas, 
indigestion, or an excess acid condition. The testimony of his wife indicated that 
such might have been his trouble when he was in the drugstore at Maysfield. Such 
stomach disturbances frequently cause what is commonly called “heartburn,” 
whereas there may be no organic disability of the heart whatever. . Absent any 
other proof of a bad heart, and none was presented, it was clearly within their 
province to so conclude. And under the authorities above cited, it cannot be ser- 
iously contended that an attack of indigestion, common to people of good health, 
and which may be easily relieved, or pass in a short time, would constitute a “dis- 
ease” within the meaning of the policy. 

Under the factual circumstances, therefore, and reasonable inferences which 
the jury could properly draw from them, we think their answer to the first ques- 
tior has sufficient evidence to sustain it. 

{2, 3] A more serious question is presented, however, with reference to the 
finding that death did not result as a consequence of deceased’s violation of the 
speed laws upon the state highway. The evidence negatived any mechanical defect 
of the car, or that its leaving the highway was due to loss of control or loose 
gravel. The car was not thrown out of line nor was there any evidence of skid- 
ding. The uncontradicted testimony of appellee’s own witnesses was that imme- 
diately before the crash the car was traveling at from 60 to 70 miles per hour. This 
violation of the law having been shown, under the terms of the policy, the burden 
was upon the appellee to show that Green’s death was not the result thereof. Inter- 
national ee Ass'n v. Bettis, 120 Tex. 67, 35 S.W.(2d) 1040; Metropolitan 
Life Ins. Co. Funderburk (Tex.Civ.App.) 81 $.W.(2d) 132, 134. Even if it be 
assumed or aneied that deceased had a fainting spell or became temporarily 
unconscious, and that the injuries received were such as to cause his death, the 
very havoc wrought by the car after it left the paved portion of the highway, the 
indicated momentum which it had acquired, and the consequential violence which 
the deceased necessarily encountered as a result, almost conclusively show, we 
think, that there was a direct and proximate relationship existing between this 
excessive speed and the resultant injury. We find no evidence in the record indi- 
cating the contrary. If the external injury resulted in death, the injury obviously 
was attributable in large measure to the high rate of speed at which deceased 
was traveling. We find no evidence to the contrary. Under such circumstances 
we must conclude that this finding of the jury on this issue was without evidence 
to support it. 

[4] However, since it appears that the case has not been fully developed on 
the issues involy ed, and we are not prepared to say that all the evidence has been 
adduced which might be available, we think the ends of justice might be better 
subserved by reversing and remanding the cause, than by rendering judgment. 
The judgment of the trial court will therefore be reversed and the cause remanded. 

Reversed and remanded. 
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WEINER v. SENTINEL FIRE INS. CO. et al. 
COLIN v. SAME. No. 133. 
Circuit Court of Appeals, Second Circuit. Jan. 11, 1937. 
87 Federal Reporter (2d) 286. 
1. MORTGAGE CLAUSE. 

That mortgagee clauses in fire policy on premises in New York were different 
from standard form did not make clauses invalid, since New York law does not 
forbid special agreements in fire policies relating to interests of mortgagee. 

(For other case, see Insurance, Dec. Dig. § 581.) 

2 MORTGAGE CLAUSE. 

Where junior participating interest in mortgage was subject to participating 
agreement which gave owner of senior participating interest full control over 
mortgage, and irrevocable power to represent all persons interested in mortgage 
subject only to accountability, and losses under fire policies were made payable 
to owner of senior participating interest, purchaser of junior participating interest 
was not entitled to share in proceeds of policies or litigate amount of loss, where 
proceeds were less than amount of senior partictipating interest, notwithstanding 
mortgagor’s agreement to procure insurance for benefit of mortgagees. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

3. MORTGAGE. 


If mortgagor should neglect to perform his covenant to provide fire insurance 
for benefit of mortgagees, owner of junior participating interest in mortgage could 
impose lien on insurance moneys belonging to mortgagor. 

(For other cases, see Insurance, Dec. Dig. § 580|2].) 

4. COVENANT TO INSURE. 5 

Mortgagor’s covenant to provide fire insurance for benefit of mortgages could 
not create right in junior participating mortgagee, as against insurers, where insur- 
ance was made payable to senior participating mortgagee and not to junior partic- 
ipating mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

5. MORTGAGE. 

Words “as interest may appear” in fire policies making losses thereunder pay- 
able to senior participating mortgagee, or to senior participating mortgagee’s guar- 
anteed assignee as interest may appear, meant as interest might appear betweeen 
senior participating mortgagee and mortgagor, or as between senior participating 
mortgagee’s guaranteed assignee and mortgagor, and did not show purpose to 
cover hen of junior participating mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

6. MORTGAGE. 

Where fire policies were made payable only to senior participating mortgagee, 
junior participating mortgagee would have interest in proceeds of policies only 
in case loss should exceed senior participating mortgagee’s interest in mortgage. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

8. APPRAISAL, 

Where participating agreement gave senior participating mortgagee irrevocable 
power to represent all persons interested in mortgage subject only to accountability, 
and losses under fire policies were payable only to senior participating mortgagee, 
senior participating mortgagee could invoke and become subject to appraisal to 
fix loss, and might in absence of fraud bind all parties to loss thus adjusted. 

(For other cases, see Insurance, Dec. Dig. § 567.) 

_ Appeal from the District Court of the United States for the Southern District 
of New York. 

Action by Nehemiah Mark Weiner, also known as Nechemye Mark Weiner, 
against the Sentinel Fire Insurance Company, the Rhode Island Insurance Com- 
pany, and others, wherin Fred Colin intervened as a defendant. Fred Colin filed 
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answers and cross-actions against the named defendants. From a judgment dismis- 
sing such answers and cross-actions, Fred Colin appeals. 

Affirmed. 

Before Manton, Augustus N. Hand, and Chase, Circuit Judges. 

Mendes, Krisel & Lessall, of New York City (Herman Mendes and Jacob 
Krisel, both of New York City, of counsel), for defendant-appellant Fred Colin, 

Powers, Kaplan & Berger, of New York City (Abraham Kaplan and George 
I. Gross, both of New York City, of counsel), for defendants-appellees. 

Aucustus N. Hanp, Circuit Judge. 

One Max Brandenburg was the owner of a bond and mortgage made to him 
by Kady Schaffer. The mortgage was to secure payment of the sum of $32,000, 
was a first lien on premises in Westchester county, N. Y., and contained a covenant 
that the mortgagor should “keep the buildings on the premises insured against 
loss by fire for the benefit of the mortgagee.” About three years after the making 
of the bond and mortgage Brandenburg assigned his interest to one Stein, who 
thereafter reassigned it to Brandenburg. The principal having been reduced to 
$29,500, Brandenburg assigned the bond and mortgage to the defendant New York 
Title & Mortgage Company. On the date of this assignment the latter company 
entered into a participation agreement with Brandenburg which provided that it 
should have a share in the bond and mortgage to the extent of $22,000 and interest 
at the rate of 5% per cent. per annum, and that Brandenburg was to be the owner 
of the balance but that the ownership of the Title & Mortgage Company should 
be superior to that of Brandenburg. The agreement also provided that the Title 
& Mortgage Company might assign to any individual its interest in the bond and 
mortgage not to exceed $22,000, and was authorized to collect the entire income 
derived therefrom, retaining, however, the amount applicable to its share, while 
paying the balance to Brandenburg. It also authorized the Title & Mortgage Com- 
pany to receive payment of the entire principal, but obliged it to account to Brand- 
enburg for any part received in excess of $22,000. The agreement further provided 
that the Title & Mortgage Company should “have all the rights of any holder of 
said bond and mortgage, and in the event of any default * * * the exclusive right 
to foreclose the same and receive the proceeds of sale from the Referee,” but 
that Brandenburg should in any “event have the right to an accounting for all 
moneys received” by the Title & Mortgage Company in excess of its ownership 
in said bond and mortgage. It added that: “All rights and authority given under 
this article by the party of the second part (i. e. Brandenburg) are irrevocable.” 
. The final article of the agreement provided that the Title & Mortgage Company 

was to notify Brandenburg of any default on the bond and mortgage and of am 
foreclosure by making the latter or his assigns a defendant in any foreclosure suit 
without further notice, but was to be under no other obligation to protect the 
interest of Brandenburg under any such suit or upon any sale under any such 
foreclosure. After the making of the participation agreement with Brandenburg, 
the Title & Mortgage Company assigned its superior interest in the bond and 
mortgage to the defendants Chase National Bank and William G. Barr as trustees 
under the will of Robert I. Barr, deceased and guaranteed payment thereof to the 
extent of such superior interest. Under the instrument of guarantee the Title & 
Mortgage Company was made the agent of the trustees “to sue for and receive the 
proceeds of any policy of fire insurance covering the mortgaged premises in favor 
of the insured.” 

On August 12, 1931, Fred Colin, the defendant-appellant, purchased the junior 
participating interest in the bond and mortgage from Brandenburg. Prior to that 
time the plaintiff Weiner had become the owner of the mortgaged premises, and 
policies of fire insurance were issued by Sentinel Fire Insurance Company and 
Rhode Island Insurance Company, defendants-appellees, insuring Weiner against 
loss by fire, the first company in the sum of $10,000, and the second in the sum o! 
$22,000. Each policy contained the provision: “Loss, if any payable to New York 
Title & Mortgage Company as Ist mortgagee,” and also had a mortgagee clause 
reading as follows: 7 

“Loss or damage, if any, under this policy, shall be payable first to the New 
York Title and Mortgage Company, or owner of the mortgage guaranteed by the 
New York Title and Mortgage Company, covering the premises hereby insured, it 
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being understood that upon request the New York Title and Mortgage Company 
will inform this Company of the name and address of the person to whom they may 
have assigned said mortgage, if any, as mortgagee (or trustee), as interest may 
appear, and this insurance, as to the interest of the mortgagee (or trustee) only 
therein, shall not be invalidated by any act or neglect of the mortgagor or owner 
of the within described property, nor by any foreclosure or other preceedings or 
notice of sale relating to the property, nor by any change in the title or ownership 
of the property. * * *” 

On August 14, 1932, and while the above policies were in force, the mortgaged 
premises were damaged by fire, and the owner Weiner filed proofs of loss with the 
defendants-appellees and other insurance companies. As the amount of the loss 
was disputed, this action was brought against all the insurance companies, also the 
Title & Mortgage Company and the Morris Plan Company. The latter were joined 
because they were named as mortgagees in different policies involved in the fire. 
The plaintiff Weiner and the defendants Morris Plan Company, Employers Fire 
Insurance Company, and Harmonia Fire Insurance Company adjusted their differ- 
ences and thus were eliminated from the litigation. 


On April 24, 1933, the defendant Title & Mortgage Company filed an answer 
to Weiner’s complaint, in which it alleged that it held a senior participation interest 
in the mortgage covering the premises described in the policies of the defendants- 
appellees to the extent of $22,000 and that Fred Colin held a junior participation 
interest in the mortgage to the extent of $5,000. The attorney for the Title & 
Morgage Company informed Colin that the latter should intervene as a defendant 
in the action to protect his interest, and thereafter he did intervene by consent of 
the parties. Later, without consulting Colin or notice to him, the defendants Sen- 
inel Fire Insurance Company, Rhode Island Insurance Company, Title & Mortgage 
Company, and Chase National Bank and William G. Barr, trustees under the will 
of Robert I. Barr, deceased, pursuant to the terms of the policies, entered into 
an agreement for the appraisal of the fire damage and the appraisers made an 
award fixing the loss at $8,832.63. The trustees Chase National Bank and William 
G. Barr filed a cross-petition in the action attacking the award as fraudulent and 
collusive, but it was sustained by the court, their cross-petition was dismissed, 
and no appeal was taken from the order of dismissal. Colin filed cross-actions 
against the defendants-appellees insurance companies demanding judgment for 
$5,000 against them for the loss alleged to have been payable to him by reason 
of his share in the mortgage. The issues raised by the cross-actions were tried 
before Judge Rippey and a jury. He held that Colin was bound by the appraisal, 
the validity of which had already been sustained by Judge Coxe, dismissed the 
cross-actions, and directed a verdict for the trustees against the insurance com- 
panies for the amount of the award. From this judgment Colin has appealed 
on the ground that he was not bound by the appraisal held without notice to him 
and should have been allowed to prove at the trial that the fire loss was greater 
than the amount awarded. 

It seems clear to us that the judgment of the court below was right. The 
participation agreement provided that the Title & Mortgage Company should 
have all the rights of any holder of the mortgage, including the right to foreclose 
and collect the income and that these rights were irrevocable. Colin acquired a 
junior interest derived from Brandenburg which was subject to the provisions 
of the participation agreement. Brandenburg only had the right to an accounting 
of sums received by the Title & Mortgage Company. By the insurance polices 
the loss was made payable to the latter as mortgagee. The mortgagee clause 
covered only the Title & Mortgage Company, or an assignee to whom it had 
assigned its interest under a guarantee of the same. Colin was not an assignee 
of that company, but of Brandenburg, and stood in his place and not in that of the 
Title & Mortgage Company. 

[1] The contention that the mortgagee clauses were invalid because different 
from the standard form is without merit. The standard form of each policy, 
without the special clause in the annexed rider which made the loss payable to 
the Title & Mortgage Company, contains the following: “Other provisions 
relating to the interests and obligations of such mortgagee may be added hereto 
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by agreement in writing.” Irrespective of this, the law of the state of New 
York does not forbid special agreements relating to the interests of the mort- 
gagees. Hessian Hills Country Club v. Home Ins. Co., 262 N.Y. 189, 198, 200, 
201, 186 N.E. 439. 

[2-8] The appellant argues that, because the owner of the property had 
agreed in the mortgage to procure insurance for the benefit of the mortgagee, 
Colin in some way became entitled to share in the proceeds derived from the 
policies even if the amount was insufficient to satisfy the senior claim of the 
trustees under the will of Robert I. Barr. It is true that, if the mortgagor 
neglected to perform his covenant to provide insurance for the benefit of the 
mortgagees, Colin could impress a lien upon any insurance moneys belonging 
to Weiner. Wheeler v. Factors’ & T. Insurance Co., 101 U.S. 439, 442, 25 L.Ed. 
1055. But such neglect would not create any right in Colin to whom the insur- 
ance was not made payable as against the insurance companies. In other words, 
the right would only be good against the mortgagor’s interest which has turned 
out to be nil. The words in the policies “as interest may appear” do not show 
a purpose to cover Colin’s lien. The loss was made payable to the Title & 
Mortgage Company, or to the owners of the share of the mortgage guaranteed 
by that company, and these owners were the trustees under the will of Robert 
I. Barr. The words “as interest may appear” meant as the interest between 
the Title & Mortgage Company and Weiner may appear, or, :n the event of an 
assignment by the Title & Mortgage Company, as the interest may appear 
between it§ guaranteed assignee and Weiner. Only in case the loss exceeded 
$22,000 would either Weiner or Colin have any interest in the proceeds of the 

olicy. 

7 The appellant, Colin, had no right to litigate the amount of the loss, for the 
reason that the participation agreement gave the Title & Mortgage Company full 
control over the mortgage and all the rights of any holder. Its power was coupled 
with an interest and was irrevocable. Terwilliger v. Ontario, C. & S. R. R. Co. 
149 N.Y. 86, 92, 94, 43 N.E. 432. Under such circumstances, the New York courts 
have allowed one having a senior participation interest in a mortgage with powers 
similar to those given to the Title & Mortgage Company, even to satisfy a partic- 
ipation mortgage and take a new one without the consent of the holder of the 
junior interest, and have limited the latter to a lien on any amounts in excess of the 
interest of the senior owner. Lowenfeld v. Wimpie, 139 App.Div. 617, 124 N.Y.S. 
178, affirmed 203 N.Y. 646, 97 N.E. 1108; Stafford v. New York Life Ins. Co., 235 
App.Div. 538, 257 N.Y.S. 680, affirmed 260 N.Y. 696, 184 N.E. 150; Goodwin v. 
Gilsey, 210 App.Div. 31, 205 N.Y.S. 529. Under the participation agreement we are 
dealing with, the Title & Mortgage Company was given an irrevocable power to 
represent all persons interested in the mortgage subject only to accountability and 
any losses under the policies were payable only to it. Consequently it might invoke 
and become subject to the appraisal to fix the loss, and might in the absence of 
fraud, which was not claimed to have existed, bind all parties to the loss thus 
adjusted. Colin, therefore, had no independent right to litigate the amount of 
loss as fixed by the appraisers. Since the award was far less than $22,000, the 
senior interest in the mortgage, only that interest was entitled to receive anything 
from the insurance companies. Accordingly the court properly directed a verdict 
in favor of the trustees and dismissed the cross-actions interposed by Colin. 

Judgment affirmed. 


KENNEDY, to Use of BOGASH v. 2ZETNA INS. CO. 
SAME v. SPRINGFIELD FIRE & MARINE INS. CO. 
SAME v. LIVERPOOL & LONDON & GLOBE INS. CO., Limited. 
Nos. 5859—5861. 
Circuit Court of Appeals, Third Circuit. Jan. 16, 1936. 
Rehearing Denied Jan. 29, 1937. 
87 Federal Reporter (2d) 683. 
1. MORTGAGE. 
Mortgagee clause in fire policy results in entirely separate insurance of mort- 
gagee’s interest, not affected by acts of owner. 
(For other cases, see Insurance, Dec. Dig. § 311[3].) 
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2. CANCELLATION. 

Second mortgagee’s act ir tendering for cancellation fire policy issued on 
second mortgagee’s application did not affect first mortgagee’s right to notice of 
cancellation under policy provision that policy should continue in force for benefit 
only of mortgagee for ten days after notice to mortgagee of cancellation. 

(For other cases, see Insurance, Dec. Dig. § 229[1].) 

On Petitions for Rehearing. 
3. CANCELLATION. 

Evidence as to conversation and correspondence between first mortgagee and 
attorney for second mortgagee, which applied for and paid premiums on fire policy, 
wherein attorney advised first mortgagee of second mortgagee’s intention to abandon 
property and cancel policy, held insufficient to authorize finding that first mortgagee 
acquiesced in cancellation so as to relieve insurer of necessity of giving first mort- 
gagee notice of cancellation required by policy. 

(For other cases, see Insurance, Dec. Dig. § 235.) 

\ppeal from the District Court of the United States for the Eastern District 
of Pennsylvania; Oliver B. Dickinson, Judge. 

Actions by John M. Kennedy, 3rd, to the Use of Anna L. Bogash, against the 
tna Insurance Company, and against the Springfield Fire & Marine Insurance 
Company, and against the Liverpool & London & Globe Insurance Company, 
Limited, which were tried together. Judgments for defendants, and_ plaintiff 
appeals. 

Reversed and remanded, with directions. 

Harry Shapiro, of Philadelphia, Pa., for appellant. 

Harry S. Ambler, Jr., and Horace M. Schell, both of Philadelphia, Pa., for 
appellees. 

Before Buffington, Davis, and Thompson, Circuit Judges. 

THoMpPson, Circuit Judge. 

These are appeals from judgments of the District Court for the Eastern Dis- 
trict of Pennsylvania. The three cases were based on fire loss to certain premises 
covered by fire insurance policies issued by the appellees. By consent, they were 
tried together. The legal plaintiff, Kennedy, was owner of a first mortgage on the 
premises covered by the insurance policies .in suit. The Corn Exchange National 
Bank, hereinafter referred to as Corn Exchange, owner of a second mortgage 
on the same premises, commenced foreclosure proceedings. It applied for and paid 
the premiums on the three fire insurance policies in suit. Each policy contained, 
inter alia, the following three clauses: 

“Loss or damage, if any, under this Policy, shall be payable to John M. 
Kennedy, 3rd, as mortgagee, (or trustee) as interest may appear, and this insur- 
ance, as to the interest of the mortgagee (or trustee) only therein, shall not be 
‘~validated by any act or neglect of the mortgagor or owner of the within described 
property. oes. 

‘It is understood that the buildings insured hereunder are now under fore- 
closure proceedings by the Corn Exchange National Bank & Trust Co. The premium 
being paid by the Corn Exchange National Bank & Trust Co. it is agreed that in 
event of loss, same will be adjusted with the Corn Exchange National Bank & Trust 
Co. and paid to them and John M. Kennedy, 3rd, Mortgagee, as interest may 
appear.” 

“This Company reserves the right to cancel this Policy at any time as pro- 
vided by its terms, but in such case this Policy shall continue in force for the 
henefit only of the mortgagee (or trustee) for ten days after notice to the mort- 
gagee (or trustee) of such cancellation and shall then cease, and this Company 
chall have the right, on like notice, to cancel this agreement.” 

After the bid at the sheriff’s sale following judgment in the foreclosure suit, 
Winnet, attorney for the second mortgagee, Corn Exchange, orally advised Ken- 
nedy of the intention of Corn Exchange to abandon the property and cancel the 
policies. Corn Exchange returned the policies to the appellees. Prior to the 
expiration date of the policies, the premises were destroyed by fire. Thereafter 
Kennedy assigned his interest to Anna L. Bogash, the use plaintiff. 

{1, 2] The issue is whether the policies were in force at the time of the fire or 
whether Kennedy had acquiesced in their cancellation. At the trial sufficient 
emphasis was placed upon the question whether the conversation between Kennedy 
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and Winnet amounted to a consent by Kennedy to a cancellation of the policies, 
This issue was presented to the jury which, by its verdict, must have decided it in 
the affirmative. Another equally important question—that of notice—was over- 
looked. The appellant contends that by reason of the hereinbefore quoted covenant 
regarding notice, Kennedy was entitled to notice by the appellees of cancellation, 
that the failure of the insurance companies to notify Kennedy of the cancellation 
of the policies prevented the cancellations from being effective as to him, and that, 
therefore, as to Kennedy, they were in full force and effect at the time of the fire. 
This court has ruled that a mortgagee clause in a fire insurance policy results in 
an entirely separate insurance of the mortgagee’s interest, which is not affected 
by acts of the owner. Queen Ins. Co. v. People’s Union Sav. Bank (C.C.A.) 50 

F.(2d) 63. Applying this principle to the instant case, the act of the second 
mortgagee in tendering the policies for cancellation does not affect the rights of 
the first mortgagee to notice of cancellation expressly guaranteed him by the above- 
quoted clause of the insurance policies. We think that the question whether Ken- 
nedy’s conversation with Winnet amounted to a waiver of his right to notice of 
cancellation was one of the fact issues which should have been presented to the 
jury and that the refusal of the trial court to charge on points involving the ques- 
tion of notice amounted to reversible error. The judgments are reversed and new 
trials ordered. 

On Petitions for Rehearing. 

Davis, Circuit Judge. 

These cases are here on petitions for rehearing. 

In our former opinion we said: 

“Each policy contained, inter alia, the following three clauses: 

‘Loss or damage, if any, under this Policy, shall be payable to John M. 
Kennedy, 3rd, as mortgagee, (or trustee) as interest may appear, and this insur- 
ance, as to the interest of the mortgagee (or trustee) only therein, shall not be 
invalidated by any act or neglect of the mortgagor or owner of the within described 
property, * * *’ 

“Tt is understood that the buildings insured hereunder are now under fore- 
closure proceedings by the Corn Exchange National Bank & Trust Co. The pre- 
mium being paid by the Corn Exchange National Bank & Trust Co. It is agreed 
that in event of loss, same will be adjusted with the Corn Exchange National Bank 
& Trust Co, and paid to them and John M. Kennedy, 3rd, Mortgagee, as interest 
may appear.’ 

“This Company reserves the right to cancel this Policy at any time as pro- 
vided by its terms, but in such case this Policy shall continue in force for the 
benefit only. of the mortgagee (or trustee) for ten days after notice to the mort- 
gagee (or trustee) of such cancellation and shall then cease, and this Company 
shall have the right, on like notice, to cancel this agreement.’ F 

“After the bid at the sheriff’s sale following judgment in the foreclosure suit, 
Winnet, attorney for the second mortgagee, Corn Exchange, orally advised Ken- 
nedy of the intention of Corn Exchange to abandon the property and cancel the 
policies. Corn Exchange returned the policies to the appellees. Prior to the 
expiration date of the policies the premises were destroyed by fire. Thereafter 
Kennedy assigned his interest to Anna L,. Bogash, the use plaintiff. 

“The issue is whether the policies were in force at the time of the fire or 
whether Kennedy had acquiesced in their cancellation. At the trial sufficient 
emphasis was placed upon the question whether the conversation between Kennedy 
and Winnet amounted to a consent by Kennedy to a cancellation of the — 
This issue was presented to the jury which, by its verdict, must have decided i 
in the affirmative. Another equally important question—that of notice—was pc 
looked. The appellant contends that by reason of the hereinbefore quoted covenant 
regarding notice, Kennedy was entitled to notice by the appellees of cancellation 
that the failure of the insurance companies to notify Kennedy of the cancellation 
of the policies prevented the cancellations from being effective as to him, and that, 
therefore, as to Kennedy, they were in full force and effect at the time of the fire. 
This court has ruled that a mortgagee clause in a fire insurance policy results in 
an entirely separate insurance of the mortgagee’s interest, which is not affected 
by acts of the owner. Queen Ins. Co. v. People’s Union Sav. Bank (C.C.A.) 50 
F.(2d) 63. Applying this principal to the instant case, the act of the second mort- 
gagee in tendering the policies for cancellation does not affect the rights of the 
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first mortgagee to notice of cancellation expressly guaranteed him by the above- 
quoted clause of the insurance policies.” ; 

{3] The following testimony of Mr. Winnet is substantially all that was said 
with regard to acquiescence: 

“Q. After this property had been sold at Sheriff's sale, did you discuss with 
Mr. Kennedy any question of the surrendering of these policies for cancellation? 
A. Yes; I did. I tried to get him to buy the policies. We determined that there 
was no equity, and we were not getting the title on the sheriff’s sale—we just 
decided to abandon our bid, and I asked him if he wanted the policies, and he said 
how much would they cost, and I told him, and he said he wasn’t going to spend 
another cent on the property, and I said I was going to cancel them. He says, 
‘You do what you think best. I am not going to spend another cent on them.’ 

“Q, Following that did you surrender the policies through the Corn Exchange? 
A. I sent them to Mr. Gottlieb. 

“QO. Did you advise Mr. Kennedy? A. I advised Mr. Kennedy sometime after 
that, telling him I was going to cancel the policies again. Our previous meeting 
was oral—I mean, we talked this over; I don’t think it was over the telephone, as 
Mr. Kennedy said; although it may have been. I think it was in my office and then, 
later on, I wrote a letter, and I received no reply to that letter, as far as my 
recollection goes, 

“Q. At the time of the oral conversation what did Mr. Kennedy say when you 
advised him that you were going to surrender these policies or intended to sur- 
render them? A. He said, ‘You do whatever you think is necessary for your 
client, —the substance of it: he said, ‘you do whatever you think is necessary for 
your client.’ 

“Q. Do you have a copy of the letter on the subject of this conversation? A. 
I believe I handed it to you, Mr. Schell. I believe it has been identified already, 
if | am not mistaken. 

“Q. Is that it (indicating)? A. Yes; that’s a copy of the letter that I wrote 
to Mr. Kennedy on February 6th. Do you want me to read it? 

“Q. Yes; read it. 

“Mr. Shapiro: I object. There has been no proof that this letter was received. 
He couldn’t answer the question whether he received it or not. 

“The Court: He said that he could not say one way or the other or he could 
not recall. 

“Mr. Shapiro: That is right, your Honor. 

“Mr. Schell: Are you objecting to it? 

“Mr. Shapiro: No; I am not objecting to it. 

“By Mr. Schell: 

“Q. Do you have a copy of a letter—is this the only copy of the letter which 
you have, following your conversation with Kennedy? A. It is. 

“Q. Was there any other correspondence relative to these policies? A. I think 
this is the only one, Mr. Schell, after our oral conversation. 

“Q. And then, following this communication, what did you do with the policies? 
A. I don’t know how soon, but some time after that I sent them to Mr. Gottlieb; 
to the bank directly. 

_.'Mr. Schell: I offer in evidence this letter heretofore marked Defendants’ 
Exhibit 1 for identification. 
“(The said exhibit reads as follows: 
“February 6, 1932. 
“‘Mr. John M. Kennedy, 3rd, 
“Widener Building, 
“*Philadelphia, Penna. 
“‘Re: Glenwood Industrial Products Co. 
“Dear Mr. Kennedy : 

“‘T was wondering whether or not you have covered the property with the 
necessary insurance. 

“*Since we decided to abandon our bids at the Sheriff’s Sale, I am handing 
the various policies which were in my possession back to the Bank. 

“‘NSW/ES Very truly yours,’) 
“And on Rec., p. 151: 
“By Mr. Shapiro: Q. Isn’t it true that at no time in any of your discussions 
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with Mr. Kennedy did he give you his consent, so far as he was concerned, to 
cancel the policies? Isn’t that true? 

“Mr. Schell: That is objected to. 

“The Court: The trouble is you are usurping the functions of the jury. Now, 
ask him what Mr. Kennedy did. 

“By Mr. Shapiro: Q. Is it not true that Mr. Kennedy said, when you told him 
that you were thinking of cancelling these policies, that so far as he was concerned 
he would not pay any more money and in so far as he was concerned, you could 
do what you thought best for the interests of your client? A. That’s the sub- 
stance of it. 

“Q. Did he ever at any time tell you that you could cancel all these policies? 
A. He never did.” 

As we before said, the issue in this case was whether or not the policies were 
in force as to Kennedy at the date of their expiration. They were admittedly 
not in force as to the Corn Exchange Bank. 

The evidence will not sustain the contention that Kennedy acquiesced in the 
cancellation of the policies. He told Winnet, attorney of the Corn Exchange Bank, 
that he was not “going to spend another cent on the property,” covered by the 
policies and he could do what he thought best for his client which admittedly 
might have involved cancellation. This was in substance all that he said. There 
was not a word in this conversation about acquiescence on the part of Kennedy 
in the sense that he was consenting to anything Winnet did as relieving the com- 
panies of their contract obligation to give Kennedy notice if they decided to can- 
cel the policies. Neither is there in the letter later written by Winnet to Kennedy. 
in the letter he said to Kennedy: “I am handing the various policies which were 
in my possession back to the bank.” Winnet was not the agent of the insurance 
companies, and any conversation or correspondence between him and Kennedy did 
not and could not release the insurance companies from their written obligation 
to Kennedy. And, besides, what took place between Winnet and Kennedy was 
never brought to the knowledge of the companies. The evidence was not sufficient 
for the jury to spell out of it acquiescence on the part of Kennedy to cancellation 
so as to relieve the companies of the necessity of giving him notice. It was, there- 
fore, error to submit the question of acquiescence to the jury. 

If Kennedy did not acquiesce in the cancellation of the policies, they were in 
force as to him, 

These policies protected not only the Corn Exchange Bank, but also Kennedy. 
They constituted a contract between him and the companies, and whatever tli 
Corn Exchange Bank did, Kennedy had the contractual right to notice of can- 
cellation by the companies and the policies continued in force for the benefit of 
him for ten days after notice. No notice to Kennedy was ever given by the com- 
panies and without such notice the policies could not be canceled. They expressly 
provide that “then,” when the notice of cancellation has been given, “this company 
shall have the right * * * to cancel this agreement,” but not until then. Kennedy 
had the right to rely upon this provision in the policies and the record is devoid of 
anything which took it away from him. 

[4] There were no factual contradictions in the evidence. This was assumed 
to be true by the parties. The plaintiff requested him to instruct the jury, “that 
under the evidence and the pleadings, your verdict must be for the plaintiff,” and 
the defendant requested him to instruct the jury that, “under the pleadings and 
the evidence, the verdict must be for the defendants.” The rule of law is well 
established that “where both parties request a peremptory instruction and do 
nothing more they thereby assume the facts to be undisputed and, in effect, submit 
to the trial judge the determination of the inferences proper to be drawn there- 
from.” Williams v. Vreeland, 250 U.S. 295, 208, 39 S.Ct. 438, 439, 63 L.Ed. 989, 
3 A.L.R. 1038. The action of the parties took the case from the jury and there 
was nothing for it to pass upon. In any event, the evidence will not sustain the 
verdict for the defendant. We did not go quite far enough when the case was 
here before. 


Under the authority of Baltimore & Carolina Line, Inc. v. Redman, 295 U.S 
55 S.Ct. 890, 69 L.Ed. 1636, and Kaeppel v. Mutual Life Insurance Company 
of New York (C.C.A.) 78 F.(2d) 899, the petition for rehearing is denied, and 
the case remanded to the District Court, with directions to enter judgment for the 
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plaintiff for $11,000, with interest thereon from March 25, 1932, the amount coun- 
sel agreed to be due the plaintiff if she is entitled to a judgment. 


KOBZINA v. EMPIRE STATE INS. CO. Ag. No. 6. 
Appellate Court of Illinois. Fourth District. March 4, 1937. 
6 Northeastern Reporter (2d) 895. 
1. AGENCY. 

Division by fire insurer’s agent of commission on fire policy with person procur- 
ing application for policy is not of itself sufficient to show that person procuring 
application is the insurer’s subagent. 

(For other cases, see Insurance, Dec. Dig. § 76.) 

2, BURDEN OF PROOF. 

Insured’s administratrix suing on fire policies had burden of proving that per- 
son taking applications for policies and turning such applications over to insurer’s 
agent was insurer’s subagent, as respects whether insurer was bound by information 
given to person taking applications relating to ownership of property insured. 

(For other cases, see Insurance, Dec. Dig. § 76.) 

3. EVIDENCE. 

Evidence that person procuring fire policies was agent of insured and not 
subagent of insurer precluded recovery on policies which were void for misrep- 
resentations as to ownership of insured property, since insurer was not bound by 
information as to ownership which insured gave person procuring policies. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

4, BURDEN OF PROOF. 

Insured’s administratrix suing on fire policies had burden of proving that 
memorandum relating to ownership of property and accompanying application for 
policies was given to insurer’s agent, as respects whether insurer could avoid pol- 
icles On ground that ownership of property had been misrepresented. 

(For other cases, see Insurance, Dec. Dig. § 646[5].) 

5. SOLE OWNERSHIP. 

Evidence that insured’s agent procuring fire policies represented to insurer’s 
agent that insured was sole ownet of property insured, whereas in fact insured’s 
wife was joint owner, precluded recovery on fire policies, which by their terms 
were void for misrepresentation as to ownership, in absence of such conduct of 
insurer as would amount to an estoppel or waiver of such terms. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

6. SOLE OWNERSHIP. 

Where husband and wife are joint owners of property, husband cannot take 
out fire policy as the sole owner. 

(For other cases, see Insurance, Dec. Dig. § 282[5].) 

MISREPRESENTATION. 

Provision that untrue representation as to ownership of insured property ren- 
ders fire policy void from inception of policy is valid, and breach thereof precludes 
recovery on policy unless there is a waiver or estoppel which precludes insurer 
from setting up such provision as a defense. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

Appeal from City Court of East St. Louis; William F. Borders, Judge. — 

Suit by Charles Kobzina and Mary Kobzina, his wife, against the Empire 
State Insurance Company. After the death of Charles Kobzina, Mary Kobzina, 
as administratrix of the estate of Charles Kobzina, deceased, was substituted as 
plaintiff. From a decree for the plaintiff, the defendant appeals. 

Reversed and remanded with directions. 

H. Grady Vien, of East St. Louis, for appellant. 

T. A. O'Connor, of East St. Louis, for appellee. 

Epwarbs, Justice. 

On April 7, 1932, Charles Kobzina and Mary Kobzina, his wife, became, by 
deed, the owners, as joint tenants, of a business building and lot in East St. Louis, 
and so remained until December 1, 1935, when Charles Kobzina died. At the time 
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of acquiring title, said grantees executed a mortgage upon the property to Kath- 
erine Temme, trustee, in the sum of $1,500, both signing the instrument, and took 
out a policy of fire insurance thereon in the sum of $1,500, payable to both Charles 
Kobzina and Mary Kobzina; which policy, however, is not involved in this suit. 

On December 15, 1933, another mortgage, in the sum of $1,000, was placed 
on the property, executed by Charles Kobzina alone, to Benjamin Newman, trustee 
and on the same day he took out another fire insurance policy in the company of 
defendant, in the amount of $1,000, payable solely to himself; also, on December 
28, 1933, the same company issued to the said Charles Kobzina, alone, its further 
policy of fire insurance in the sum of $1,000. 

On January 14, 1934, the building so insured was totally destroyed by fire. 
Defendant refused payment on the ground, among others, that there had been a 
misrepresentation of ownership of the property, which avoided the last two policies 
according to one of the clauses of such contracts. 

Charles Kobzina, after the fire, filed on two occasions proofs of loss upon 
each of the policies, or four documents in all, in every one of which he stated 
under oath that he was the owner of the premises, and that no other person had 
any interest therein except the trustees in the two mortgages referred to, and 
completely ignored the fact that his wife, as a joint tenant, had an interest equal 
to his own. 

Charles Kobzina and Mary Kobzina brought suit, alleging that when the insur- 
ance was applied for, information was given to the agent of defendant that both 
Kobzina and his wife owned the property as joint tenants, and asking a reformation 
of the policies and a decree directing defendant to pay thereon. 

Pending the suit Charles Kobzina died, and his wife, having been appointed 
administratrix of his estate, on her petition was substituted as a-plaintiff in place 
of her husband, in her capacity as such administratrix. The cause was referred 
to a master who reported in favor of plaintiff; the court approved the report and 
entered a decree granting plaintiff the relief sought, and this appeal is based upon 
such decree. 

Plaintiff, to maintain her contention, claims that the applications were taken 
by one John Skarha, who was a subagent of Vernon & Co., the regular agents 
of defendant, and that Skarha handed to J. P. Drury, a member of such agency, 
on December 15, 1933, a written memorandum containing the address of the prop- 
erty, the amount of the policy desired, and the names of Charles Kobzina and 
Mary Kobzina as the owners of the property. Further, that Drury wrote the 
policy, which was handed to Skarha, and that the latter, without reading or looking 
at it, delivered same to Charles Kobzina and collected from him the premium, which 
Drury then divided with Skarha. 

Defendant denies that Skarha was its subagent, or that he delivered to Drury 
the memorandum referred to; and as these are the controlling questions in the 
case, it is necessary to consider the evidence bearing thereon. 

Skarha testified that he had been soliciting insurance for defendant: that when 
policies were written as a result of his efforts, the commissions were divided with 
him by Drury, and that same was done in this case. 

C. H. Vernon, the head of the agency, stated that it had no subagents and 
that Skarha, to his knowledge, had no authority, either directly or indirectly, 
to solicit insurance for defendant. J. P. Drury testified that Skarha was not an 
agent for defendant, nor did the witness ever employ him as such; that Skarha 
brought him all of the premiums for these policies, and that he did not think 
he paid the latter any commission on the policies. Drury’s wife, Bernice, who was 
employed at the time in his office, and who alone wrote the policy dated December 
28, 1933, stated that the agency had no subagents, and that no commissions were 
paid to Skarha. 

[1] Much is made of the fact that Drury said he did not think he paid Skarha 
a part of the commission as collected. Whether he did or not is not decisive of 
the matter. The mere fact that the agent of defendant may have divided his 
commission with another for procuring the application does not alone and of itself 
prove the subagency of the latter. United Firemen’s Insurance Company v. Thomas 
(C.C.A.) 92 F. 127, 47 L.R.A. 450. 

It further appears that Skarha had been for some time the general rep- 
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resentative of Charles Kobzina in his transactions relative to the property; that 
he proposed the taking out of the additional insurance; made the deal whereby 
the Kobzinas acquired the property, and engineered the placing of the mortgages 
thereon. 

[2, 3] Plaintiff had the burden of proving the subagency of Skarha, and upon 
the record we do not think such burden has been sustained. On the contrary, 
we are of opinion that the testimony shows that Skarha, in the procuring of the 
policies of insurance in question, was the agent of Charles Kobzina and not of 
the defendant. 

[4] This brings us to a consideration of whether the proof establishes that 
Skarha, on December 15, 1933, delivered to Drury the memorandum referred to, 
and upon which proposition the burden of proving same rests upon plaintiff. Both 
Drury and his wife positively deny that Skarha delivered any such memorandum 
to them, but state that what he did bring in was the mortgage dated December 15, 
1933, which was executed by Charles Kobzina alone, and in which no reference 
was made to his wife as having any interest in the property, and that he did not 
in any way refer to Mrs. Kobzina as a part owner of the premises. 

Skarha states with equal positiveness that he delivered the memorandum in 
question. He admits, however, that Drury called for the description of the prop- 
erty, and claims that he furnished another memorandum as to same. He also 
admits that he drew the mortgage of the same date, signed and acknowledged as 
of that day, and in which he omitted the name of Mary Kobzina as a mortgagor, 
although, as he further admits, he was aware at the time that she was a joint 
owner of the premises. When pressed for an explanation as to why he failed to 
insert her name in the mortgage he was unable to assign a valid reason therefor. 

To corroborate his testimony, he called as witnesses the attorney for plaintiff, 
who testified without withdrawing from the case—a practice often criticized by 
the Supreme Court (Wright v. Buchanan, 287 Ill. 468, 123 N.E. 53; Judy v. Judy, 
261 Ill. 470, 104 N.E. 256), and the attorney’s stenographer, both of whom stated 
that Skarha came into the attorney’s office, showed the memorandum in question, 
and said he was going to deliver it to Drury, and that he then started for the 
latter’s office. Skarha also testified to the same facts. 

As between the testimony of Harriet Morris, the stenographer, and Skarha, 

there are some discrepancies, among others, as to what was written upon the 
memorandum, and noticeably as to when and where the memorandum was 
prepared. Mrs. Morris stated that Skarha came into the office, walked to the 
waste paper basket, took from it an old envelope, and then upon her desk wrote 
upon the paper which he then exhibited to her and the attorney; while Skarha 
testified, in response to a question during his examination by plaintiff’s attorney, 
“I went to your office, had the ticket in my hand, and told the girl where I was 
going. I spoke to the girl about going to Drury’s, and I went to Drury’s with 
the memorandum.” Skarha did not state that he wrote the memorandum in the 
attorney's office, and the plain purport of his testimony is that he had it in his 
hand when he entered the office; in other words, that he had previously prepared 
it; yet the stenographer says that he wrote it in her presence after entering the 
office. It is difficult to understand what motive would prompt Skarha to exhibit 
the memorandum to the attorney and his stenographer, a matter in which neither 
were interested and with which they were not concerned. 
_ [5-7] Skarha testified that he was a real estate and insurance broker. As such. 
it would be expected that a business matter which he was negotiating would be 
held secret and not proclaimed from the housetops or hillsides. It seems improb- 
able that he would have, for no apparent reason, exhibited it to those who were 
in no wise interested, and it seems equally unlikely that the others would, with 
nothing to impress its contents upon their memory, be able a year and a half later 
to testify in detail as to what was written thereon. We are not impressed with 
this testimony and do not think plaintiff has, by the greater weight of the evidence, 
proven that the memorandum was delivered to Drury. 

It thus appears that whatever representation as to ownership was made to 
Drury or his wife was that Charles Kobzina was the sole owner of the premises. 

The title being in the husband and wife jointly, the husband could not insure 
as the sole owner. 26 Corpus Juris 180, § 219; Joyce on Insurance (2d Ed.) Vol. 
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2, p. 2135, par. 1049-B. There was an untrue representation as to ownership, which, 
by the terms of the policy, rendered it void from its inception. Such provisions 
are valid and a breach thereof will preclude recovery on the policy unless there 
was a waiver or estoppel which precludes the insurance company from setting up 
the provision as a defense. Pollock v. Connecticut Fire Ins. Co., 362 Ill. 313, 199 
N.E. 816; Capps v. Nat. Union Fire Ins. Co., 318 Ill, 350, 149 N.E. 247; Hebner v. 
Palatine Ins. Co., 157 Ill. 144, 41 N.E. 627. 

Upon a consideration of the record, we do not find any such conduct on the 
part of defendant as would amount to an estoppel or waiver of the clause referred 
to. The decree is reversed and the clause is remanded, with directions to dismiss 
the complaint for want of equity, 

Reversed and remanded with directions. 

Stone and Murphy, JJ., concur. 


7ETNA INS. CO. OF HARTFORD, CONN. v. ROBINSON et al. No. 15328. 
Appellate Court of Indiana, in Banc. March 2, 1937. 
6 Northeastern Reporter (2d) 746. 
1. PARTIES. 


Whether insured, made party to action on fire insurance policy to answer 
as to his interest, was joined as plaintiff or made defendant, held inimaterial, 
though he was necessary party, where complaint alleged plaintiff's right to recover 
full amount of insurance because of insured’s abandonment of his contract to 
purchase insured’s premises from, and delivery of possession of premises and 
policy to, plaintiff; insured’s rights being barred by event of suit. 

(For other cases, see Insurance, Dec. Dig. § 624[5].) 

2. PLEADING. 

Vendor, for whose benefit purchaser insured house on land sold by fire policy 
requiring payment of loss to insured and vendor as their interests appeared, 
subject to conditions of policy, had no right to enforce payment without alleging 
and proving that insured performed all conditions of policy to be performed by 
him, in absence of allegation and proof of facts establishing new and original 
indemnity contract between vendor and insurer, 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

3. ORAL ASSIGNMENT. 
Parol assignments of insurance policies, accompanied by delivery, are valid. 
(For other cases, see Insurance, Dec. Dig. § 208.) 

4. ASSIGNMENT. 

Conditions and provisions in insurance policy that assignment thereof and 
insured’s consent thereto shall be evidenced by writing, unless waived in writing 
indorsed on policy, can be dispensed with by oral consent of insurer or its agents. 

(For other cases, see Insurance, Dec. Dig. §§ 207[2], 208.) 

5. WAIVER. ' 

Complaint in action on fire insurance policy held to allege sufficiently valid 
transfer and delivery of policy to plaintiff by insured with insurer’s oral consent, 
so that provisions for written assignment and consent properly indorsed on policy 
were waived. 

The complaint alleged that insured surrendered possession of insured 
premises to plaintiff, abandoned his contract with plaintiff to purchase 
them, and delivered policy to plaintiff, who took possession of premises, 
presented policy to insurer’s agent, informed latter of insured’s actions, 
inquired what should be done to protect plaintiff’s interest in policy, and 
was informed by agent that policy as written fully protected plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 637.) 

6. ASSIGN MENT. 
‘alid transfer and delivery of fire insurance policy by insured to an 

Valid t fer and delivery of fi sura policy by dt other 
with insurer’s consent gave rise to new and original indemnity contract between 
insurer and transferee, who could enforce it without alleging  insured’s 
performance of provisions for written assignment and consent properly indorsed 
on policy. 

(For other cases, see Insurance, Dec. Dig. § 637.) 





Fire] A&tna Ins. Co. of Hartford, Conn. v. Robinson et al. 1695 


7, PLEADING. ms 
Complaint, alleging in general terms that plaintiff performed all terms and 
conditions, required by fire insurance policy sued on to be performed by him, held 


not demurrable for failure to allege performance of provision requiring insured 
to furnish sworn statement of loss within 60 days thereafter or waiver thereof 


(Burns’ Ann.St.1933, § 2-1039). 

(For other cases, see Insurance, Dec. Dig. § 634[2].) 
8. PROOF OF LOSS. 

Evidence, in action on fire insurance policy, eld sufficient to justify jury’s 
conclusion that defendant repudiated policy after loss, making it useless and 
unnecessary for plaintiff to furnish proof of loss. 

The evidence disclosed that plaintiff reported loss to defendant’s 
agent immediately after fire; that agent made out and sent to defendant 
report of loss; that plaintiff wrote to defendant, notifying it of loss, 
immediately thereafter; that adjuster appeared within eight or ten days, 
went to scene of fire with defendant’s agent, discussed matter with plain- 
tiff, surveyed situation, and took measurements; that defendant subse- 
quently acknowledged receipt of plaintiff’s letter by letter informing him 
that matter was referred to defendant’s state office; and that plaintiff was 
notified by letter from defendant’s attorney about a month later that 
defendant denied liability. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

9, TENDER. 

Insurer was bound to tender or offer to tender unearned premium to insured 
before asserting defense of forfeiture of fire insurance policy sued on because 
of vacancy, unoccupancy, and uninhabitancy of insured building for period 
exceeding that permitted by policy long before loss occurred. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

10. OCCUPANCY. 

Occupation of house, as required by fire insurance policy providing for 
forfeiture thereof if house became vacant, unoccupied, or uninhabited for over 
ten days, does not require that some person live in it every moment, but only 
that there be no cessation of occupancy for any considerable period, not exceed- 
ing ten days. 

(For other cases, see Insurance, Dec. Dig. § 323[3].) 

11. OCCUPANCY. 

Evidence, in action on fire insurance policy, held sufficient to sustain jury’s 
finding that there was no cessation of occupancy or inhabitancy of insured dwell- 
ing, or continuous vacancy thereof for longer period than 10 days permitted by 
policy. 

There was evidence that dwelling was occupied by tenant who was 
moving out and still had part of his goods there when fire occurred; 
that another tenant was moving in on day of fire; that jatter’s children 
“moved a lot of stuff down there” about ten days before fire; that he 
went to premises, took some stovepipes, scrubbed two rooms, built fire, 
and remained in premises until morning of day of fire; and that part of 
his household goods had been moved into premises. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

ASSIGNMENT. 

Fire insurance company’s duly authorized and licensed agent, having author- 
ity to effect fire insurance, countersign and issue policies, and collect premiums, 
had authority to consent to insured’s transfer or assignment of policy to another, 


without procuring insurer’s written consent indorsed on policy, and agent’s 
consent was binding on insurer. 


(For other cases, see Insurance, Dec. Dig. § 375[2].) 
14. VALUE. 


Testimony,.in action on fire insurance policy, as to value of insured property, 
held competent. 


(For other cases, see Insurance, Dec. Dig. § 660.) 
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15. EVIDENCE. 
Evidence of declarations, admissions, and acts of insurer’s agent, acting 
within scope of his authority, held admissible in action on fire insurance policy. 


(For other cases, see Insurance, Dec. Dig. § 78.) 


Appeal from Daviess Circuit Court; Milton S. Hastings, Judge. 

Action by William Robinson against the A2tna Insurance Company of Hart- 
ford, Connecticut, and another. Judgment for plaintiff, and named defendant 
appeals. 

Affirmed. 

Slaymaker, Merrell & Locke, Burke G. Slaymaker and Lawrence B. Moore, 
all of Indianapolis, for appellant. 

Wn. D. Curll, of Petersburg, and Josiah G. Allen, Elmer E. Hastings, Arthur 
W. Allen, and John S. Hastings, all of Washington, Ind., for appellees. 

LAYMON, Judge. 

Appellee William Robinson instituted this action against the appellant and 
appellee James M. DeJarnett to recover on a policy of fire insurance, issued by 
appellant to the appellee DeJarnett, for the loss by fire of a dwelling house 
situated upon certain real estate, the fee-simple title of which was in appellee 
Robinson. Appellee Robinson had contracted in writing to sell said real estate 
to appellee DeJarnett, and in this contract DeJarnett agreed to insure the 
buildings on said premises in some reliable insurance company in the name and 
for the benefit of appellee Robinson and to keep the premiums on said policy 
fully paid. 

The complaint alleged: 

“That on and prior to December 19, 1927, plaintiff was the owner of a certain 
35 acre tract of land in section 3, township 2 south, range 7 west, in Pike County, 
Indiana, upon which was situate a two-story shingle roof frame dwelling house of 
the value of $2,000.00; that on December 12, 1925, plaintiff entered into a written 
contract for the sale of said premises to the dulendons James M. DeJarnett; 
that the said DeJarnett took possession of said real estate under the terms of the 
said contract; that by the terms of the contract of sale it was agreed that, ‘The 
said James DeJarnett is also to insure the buildings on said premises in some 
reliable insurance company in the name and for the benefit of the said William 
Robinson and to keep the premiums onjsaid policy fully paid’; that on December 
19, 1927, in consideration of $44.00 premium, the defendant Insurance Company 
executed to James M. DeJarnett its policy of insurance, on said dwelling 
house in the sum of $1,500.00, for the term of three years from the said 19th 
day of December, 1927, insuring said dwelling house ‘against all direct loss or 
damage by fire or lightning’; that DeJarnett paid the premium on said policy in 
the sum of $44.00 to said Insurance Company; that prior to the execution of said 
policy, DeJarnett in his written application for said insurance fully informed the 
Insurance Company of his interest in and to said property; that prior to the 
execution of said application for said insurance DeJarnett told the agent of the 
Insurance Company that DeJarnett had a contract for a deed; and also fully 
informed the agent of the said Insurance Company of the ownership and interest 
of the plaintiff in and to said property. That in his said application under the 
loss payable inquiry, he named the plaintiff as the one to whom the loss should 
be paid; that when said policy of insurance was written, a rider, or endorsement 
in the form of a loss payable clause was attached to and made a part of said policy 
as follows: 

“Tt is hereby understood and agreed that the title of the assured to the 
above described property is under and by virtue of contract for a deed from 
William Robison, Winslow, Ind., and loss, if any, hereunder is payable to the 
assured and the said William Robison, Winslow, Ind., as their respective interests 
may appear, subject to the terms and conditions of this policy. 

“*Attached to and forming a part of Policy No. CF80293, Agency Winslow, 
Ind. of A&tna Insurance Company, Hartford, Conn. 

“‘Dated Dec. 19th, 1927. 
**W. N. Achenbach, Mgr.’ 

“That on the day of October, 1928, the said James M. DeJarnett 
vacated said premises and surrendered possession thereof to the plaintiff, and 
surrendered said contract and cael the same; that the plaintiff reentered 
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said premises and took possession of the same and ever since has been in posses- 
sion thereof; that at the time the said DeJarnett abandoned his contract with 
plaintiff and surrendered possession of the said premises to the plaintiff, he 
also delivered the policy herein referred to, to the plaintiff; that on the same 
day that said contract was abandoned and said premises surrendered to the 
plaintiff, and said policy surrendered and delivered to the plaintiff, plaintiff took 
said policy to the agent of the Insurance Company, at Winslow, Ind., and 
presented the same to said agent, and informed him that DeJarnett had sur- 
rendered his contract and possession of the said premises, and inquired what was 
necessary to be done to protect the interest of the plaintiff in said policy; that 
the agent of the Insurance Company informed the plaintiff that the policy as 
written fully protected the plaintiff; that on November 22, 1930, the said dwelling 
house situated on said real estate and insured against loss by fire under said 
policy, was totally destroyed by fire; that the value of said dwelling house before 
the fire was the sum of $2,000.00; that by reason of said fire the plaintiff has 
suffered a loss of $2,000.00; that immediately after said fire the Insurance Com- 
pany was given notice thereof; that within thirty days after said fire the said 
Insurance Company sent its adjuster to view the premises and adjust the loss; 
that the said Insurance Company repudiated the policy and denied liability under 
said policy; that the plaintiff performed all of the conditions and terms of said 
policy on his part to be performed; that the said policy with its riders and 
endorsements is filed with and made a part of this complaint and marked Exhibit 
‘A’; that the defendant James M. DeJarnett is made a party to this complaint 
to answer to any interest he may have in said policy; that said sum of $1,500.00 is 
now due and unpaid. 

“Wherefore plaintiff prays judgment in the sum of $1,500.00.” 

The policy, which was made a part of the complaint, provided: That in con- 
sideration of the stipulations named therein and $44 premium, the appellant 
insured James M. DeJarnett in an amount not exceeding $2,000 for the term of 
three years from December 19, 1927, to December 19, 1930, against all direct loss 
or damage by fire except as therein provided, to the following described property: 

“$1,500.00 on 2 Story Shingle Roof Frame Dwelling House, including founda- 
tions, additions now and hereafter attached, irremovable fixtures, plumbing, 
heating and lighting apparatus, porches, storm doors and screens while therein 
or attached thereto or while stored in any buildings on the premises; and 

“$500.00 on Household and Kitchen Furniture and Furnishings of all kinds.” 

The policy further provided that it was made and accepted subject to the 
foregoing stipulations, conditions, and agreements, together with those printed 
on other pages hereof, and also such other as may be indorsed hereon by a duly 
authorized agent of this company, and the permits printed on the back of this 
policy, all of which are made a part thereof, but the printed terms, conditions, 
and agreements of this policy cannot be altered or waived by any agent, sub- 
agent, solicitor, or employee of this company. 

The policy further provides that if any of the herein mentioned buildings be 
or become vacant, unoccupied, or uninhabited, except as herein provided, it is 
hereby understood and agreed that this entire policy is null and void, except 
wherein any of the conditions mentioned in this section of this policy are agreed 
to and endorsed hereon by an official of this company in Chicago, III. 

The policy further provides under the heading “Special Permits” that per- 
mission is given for any of the buildings hercin described to remain vacant, 
unoccupied, or uninhabited for not exceeding ten consecutive days. 

The policy further provides that if any change occurs in the title, possession, 
or interest of the insured in the above-mentioned property or any part thereof, 
except by reason of the death of the insured, or if the insured shall not be the 
sole and unconditional owner in fee of said property, it is hereby understood 
and agreed that this entire policy is null and void, except wherein any of the 
conditions mentioned in this section of this policy are agreed to and indorsed 
hereon by an official of this company in Chicago, IIl. 

The policy further provides that in the event of loss or damage by fire or 
lightning, the insured shall immediately protect the property from further dam- 
age, put it in the best possible order, and within fifteen days after the occurrence 
thereof, give this company at its Western Department in Chicago, IIl., written 
notice of said loss or damage, and shall within sixty days after the occurrence 
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of said loss or damage, render to aforesaid office a statement of loss, signed 
and sworn to by the insured, stating the date, origin, and circumstances of same, 
the nature of the title of the insured and all others in the property, by whom 
and for what purpose any building therein described was occupied at the time 
of the loss or damage, all incumbrances on the property, all other fire and 
lightning insurance, whether valid or invalid, covering any portion of said 
property. 

The policy also provides that all claims for loss shall be forfeited by the 
failure or refusal of the insured to comply fully with the foregoing requirements 
relating to the statement of loss. 

The policy also provides that no suit or action against this company for loss 
or damage on this policy shall be sustainable in any court of law or equity until 
after full compliance by the insured with all of the foregoing requirements. 

The policy also has and contains a clause attached thereto, providing that 
it is hereby understood and agreed that the title of the assured to the above- 
described property is under and by virtue of contract for a deed from William 
Robison, Winslow, Ind., and loss, if any, hereunder is payable to the assured 
and said William Robison, Winslow, Ind., as their respective interests may 
appear, subject to the terms and conditions of this policy, and which said loss 
payable clause recited that it was attached to and formed a part of the policy 
sued on in this cause. 

Appellant unsuccessfully demurred to this complaint for want of facts and 
for defect of parties plaintiff. Appellant then filed its answer in general denial 
and two paragraphs of special answer, the first paragraph alleging in substance 
that there had been a change of title, interest, and possession of the insured 
DeJarnett in the property described, prior to the loss and subsequent to the 
execution and delivery of the policy. The second paragravh alleged in sub- 
stance that the property constituting the loss was a dwelling house and that it 
became vacant, unoccupied, and uninhabited for a period of more than ten days 
on two separate occasions prior to the fire, without the knowledge or consent 
of appellant. Appellee Robison filed a reply in two paragraphs,’ the first para- 
graph in general denial and the second paragraph alleging in substance a waiver 
by appellant of the alleged breach of the policy by reason of appellant having 
had notice and knowledge of a change in interest and possession of the property 
and having consented thereto. 

Appellee DeJarnett, who was made a party defendant to answer to his interest 
in the action below, failed to appear and plead and was defaulted by the court 

A trial was had by the court, with the interventiton of a jury, resulting in a 
verdict and judgment for appellee Robinson in the sum of $1,500. A motion for 
a new trial was _ filed and overruled, and this appeal perfected. The errors 
assigned and presented are: First, that the court erred in overruling appellant's 
demurrer to the complaint; second, that the court erred in overruling the motion 
for a new trial, which motion assigns as causes therefor substantially the follow- 
ing: (1) The verdict of the jury is not sustained by sufficient evidence; (2) the 
verdict of the jury is contrary to law; (3) the court erred in overruling appellant's 
motion for a directed verdict; (4) the court erred in refusing to give a peremptory 
instruction at the conclusion of all the evidence directing a verdict for appellant; 
(5) the court committed error in its rulings on certain objections to questions 
propounded by appellee and in its rulings on motions to strike certain answers 
to such questions; (6) the court committed error in giving and refusing to give 
certain instructions. 

The appellant contends that the policy sued on is between DeJarnett and 
appellant and that DeJarnett alone is the insured; that the policy contains a 
simple loss payable clause making any loss thereunder payable to DeJarnett 
and appellee Robinson as their respective interests may appear, subject to terms 
and conditions of the policy; that appellee Robinson is not insured by this policy 
but is a mere appointee to share in any sum recoverable thereunder by DeJarnett 
in case of loss; that therefore appellee Robinson cannot recover unless a right to 
recover by DeJarnett is alleged in the complaint; and that no such right 1s 
alleged. In support of this contention the appellant relies upon the case of Auto 
Owner’s, etc., Exchange v. Edwards, 82 Ind.App. 558, 136 N.E. 577, 578. 

In the case cited it will be noted that one John Hecht, who had possession of 
a certain automobile by virtue of a conditional sale contract, had procured the 
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policy of insurance to be issued to him by the company, with a clause attached 
thereto providing that loss, if any, should be made payable to the owner of the 
automobile as his interests might appear. Hecht was not made a party to the 
action brought by the owner of the automobile to recover on said policy. The 
court held, in view of the allegations of the complaint, that the owner’s interest 
in the automobile exceeded the amount due on the policy and that Hecht had no 
interest whatever in any sum recoverable on the policy, alleged an issuable 
matter between the owner and Hecht; that therefore Hecht had a right to have 
his day in court. The court said: “Under the decisions in this jurisdiction, 
Edwards [owner] had the right to institute his action as sole plaintiff; but as 
against an objection properly presented he could not rightfully maintain the 
action and prosecute it to final judgment without making John Hecht a party.” 

It will be further noted in the case cited that appellee sought to recover 
from the appellant upon the policy by virtue of the rider clause attached to the 
policy providing that loss, if any, should be payable to the appellee as his interest 
might appear, subject nevertheless to all the terms of the policy, without alleging 
that Hecht, who was the insured, had performed all of the conditions of the 
contract on his part to be performed. It is clearly noted that as between Hecht, 
the insured, and the appellee, there was no delivery, transfer, or assignment of 
the policy, nor a consent thereto by the insurance company. The court correctly 
held that the rider attached to the policy did not make the appellee the insured. 
The contract of insurance continued to be a contract between the insurer and 
Hecht. The effect of the rider was to give the appellee an interest in the 
money which might become due on the policy in the event of loss. If Hecht had 
violated any material condition of the contract or if he had failed to perform 
any of the conditions on his part to be performed, then neither he nor appellee 
could recover. Therefore, it was necessary for appellee to aver full performance 
of the contract by the insured. s 

[1] In the instant case it will be observed that appellee Robinson alleged facts 

his complaint showing that he was entitled to recover the full amount of the 
insurance, by reason of the insured having vacated and surrendered the possession 
of the premises, having surrendered and abandoned the contract of sale, and hav- 
ing delivered the possession of the premises and the policy to said appellee Robin- 
son; that by said averments there was nothing due the insured and that he had 
no interest in any sum recoverable on the policy. The insured is a necessary 
party, but under the facts pleaded it is not material whether he is joined as plain- 
tiff or made a defendant. He is made a party to answer as to his interest, and 
whatever rights he may have will be barred by the event of the suit. Franklin 
Ins. Co. v. Wolff (1899) 23 Ind.App. 549, 54 N.E. 772, 774. 

|2| Appellee Robinson, however, possessed no right to enforce payment under 
the policy without alleging and proving that-DeJarnett, the insured, had performed 
all of the conditions and provisions of the policy on his part to be performed, 
unless such facts were alleged and proven as would establish a new and original 
contract of indemnity arising between Robinson and the insurance company. It 
therefore becomes necessary for us to determine whether the averments of the 
complaint allege a new and original contract of indemnity between appellee Rob- 
inson and the appellant. The allegations of the complaint disclose that at the time 
the said DeJarnett abandoned his contract and surrendered possession of the 
premises he also delivered the policy of insurance herein sued upon to ‘the appellee 
Robinson; that on the same day Robinson presented said policy to the agent of 
appellant, informing the agent that DeJarnett, the insured, had surrendered his 
contract and possession of the said premises; that appellee Robinson requested 
appellant’s agent to do whatever was necessary to protect his interest in said policy, 
whereupon the agent informed Robinson that the policy as written fully protected 
appellec’s interest. 

In the case of Continental Insurance Company v. Munns (1889) 120 Ind. 20, 22 
N.E. 78, 5 L.R.A. 430, the court said: 


“It is.abundaritly settled that upon a sale and transfer of property covered by 
a policy of insurance, and an assignment of the policy to the purchaser, duly 
assented to by the company, a new and original contract of insurance arises between 
the insurance company and the assignee, which the latter may enforce without 
regard to what may have occurred prior to the assignment. The policy, it is said 
in such a case, expires with the transfer of the estate, so far as it relates to the 
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original holder; but the assignment and assent of the company thereto constitutes 
an independent contract with the purchaser and assignee, the same in effect as if 
the policy had been reissued to him upon the terms and conditions therein expressed. 
Wilson v. Hill, 3 Metc.[Mass.] 66; Fogg v. Middlesex, etc., Ins. Co., 10 Cush. 
[Mass.] 337; Flanagan v. Camden, etc., Ins. Co., 25 N.J.Law [1 Dutch.] 506; 
Cummings vy. Cheshire, etc., .Ims. Co., 55 N.H. 457; Steen v. Niagara, etc., Ins. 
Co., 89 N.Y. 315 [42 Am.Rep. 297]; Shearman v. Niagara, etc., Ins. Co., 46 N.Y. 
{526] 527 [7 Am.Rep. 380]; Hooper v. Hudson River, etc., Ins. Co., 17 N.Y. 424; 
Ellis v. Council Bluffs Ins. Co., 64 Iowa 507, 20 N.W. 782; Wood.Ins., §§ 110, 366. 

“Where an estate is sold and the policy transferred to the purchaser, and, upon 
notice to the insurer, he assents to it, a new and original contract of indemnity 
arises to the assignee, which he may enforce in his own name. The policy in 
such case expires with the transfer of the title to the estate, but the assent of the 
insurer to the assignment of the policy constitutes a new contract. Pratt v. New 
York, etc., Ins. Co., 64 Barb. [N.Y.] 589; Fland.Ins., 412, 484; Foster v. Equitable, 
etc., Ins. Co., 2 Gray [(Mass.) 216] 219.” 

In the case of Franklin Ins. Co. v. Wolff, supra, the court, quoting with 
approval the above case, said: “The reason underlying the above well-settled rule 
is that the assignor, upon the assignment, entirely ceases to be a party to the con- 
tract. He has disposed of all his interest. The company can be liable to him in no 
event. It needs no protection from the hazard of over-insurance or incumbrances, 
so far as he is concerned. If there is a loss, he can have no interest whatever in a 
suit for its collection, A new contract has been made, and with its enforcement 
he has nothing to do.” 

[3, 4] But the appellant asserts that the complaint fails to allege any assignment 
of the policy sued upon from DeJarnett to appellee Robinson or any consent thereto 
by appellant in accordance with the terms of the policy. In this regard it must be 
conceded that parol assignments of insurance policies accompanied by delivery 
are valid, and even though the policy may require the assignment to be evidenced 
by writing, such provision only to be waived in writing indorsed on the policy, 
yet such conditions and provisions can be dispensed with by the insurer or its 
agents by oral consent, as well as by such writing indorsed on the policy. These 
principles of law are equally applicable to the provisions in the policy pertaining 
to the consent of the insurer to the transfer or assignment of the policy. 

In the case of German-American Insurance Company of Sanders (1896) 17 
Ind. App. 134, 46 N.E. 535, the court, in passing upon a demurrer to the complaint, 
said: 

“The first objection made to the complaint is that it does not aver any trans- 
fer of the policy by James Sanders to Willis Robison. Appellant claims that this 
averment is essential to entitle the plaintiff to recover ; that when he conveyed the 
property to Robison he ceased to have any interest in it, and by the terms of the 
policy it became void, unless the policy was assigned to the purchaser, and the 
consent of the company to such assignment had by indorsement in writing upon 
the same. * * * We agree with counsel that there must be a transfer or assignment 
of the interest of the insured to the purchaser with the consent of the insurer, thus 
creating a new contract, and, in addition, where the policy so provides, the consent 
to the transfer must be in writing indorsed on the policy. 

“It may be admitted, too, that it has been decided that an assignment proper 
is a transfer by writing, yet a transfer need not be in writing. In the absence of 
a formal transfer in writing, which is not necessary, there are many other facts 
and circumstances which courts will recognize as an assignment. ‘Delivery is not 
essential.” 2 May, Ins.(3d Ed.) 394, 395. 

“It must, however, be conceded that stipulations as to the manner in which the 
consent may be given can be waived, either expressly or by implication. In Moffitt 


Phenix Ins. Co., 11 reg 233, 38 N.E. 835, it is so held. 


“In Burnham, etc., Co. vy. Insurance Co., 63 Mo.App. 85, the court say: ‘Not- 
withstanding there is serious ‘conflict in the decided cases, a large preponderance 
of authority will be found in favor of the proposition that, even though the policy 
may require the assent to further insurance to be indorsed by writing, and though 
there shall be further provision that such condition shall only be waived in writing, 
or indorsed on the policy, yet such conditions can be dispensed with by the com- 


pany or its agents by oral consent as well as by such writing indorsed on the policy.’ 
“There is not, in words, a direct averment in the complaint that the policy was 
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assigned by Sanders to Robison, but it is averred that the defendant was notified 
of the sale and conveyance of the property insured, and that it consented to and 
agreed that said policy should become payable to Robison in case of loss while 
he was the owner thereof; that it agreed to indorse the fact of said transfer to 
the person to whom the same had become payable, in writing upon said policy, but 
that it neglected and failed to do so; that it waived the indorsement of the same 
in writing; that the failure to have said indorsement on the policy was not the 
fault of the plaintiff or Robison, but wholly the fault of the defendant; that the 
company then and there informed plaintiff and Robison that it would waive the 
indorsement on said policy, and that it should be valid and payable to Robison. 
* * * From these averments; from the fact that plaintiff notified the defendant of 
the transfer; that thereupon appellant agreed with plaintiff and Robison to pay any 
loss to the grantee that might occur while he owned the property,—there can be 
but the one reasonable inference, viz. that the transfer of the policy entered into 
the conveyance of the real estate. These averments are sufficient, in our opinion, 
to show, as between the parties to this action, an equitable assignment of the pol- 
icy by appellee to Robison, and the making of a new contract between the insurance 
company and Robison. 

“It is well settled that a contract of insurance may be made and assigned in 
parol.’”” Commercial, etc., Assur. Co. v. State ex rel., 113 Ind. 331, 15 N.E. 518; 
Moffitt v. Phenix Ins. Co., 11 Ind.App. [233] 237, 38 N.E. 835. 

The court said in the case of Prudential Ins. Co. vy. Ritchey, 188 Ind. 157, 119 
N.E. 369, 370, 484: “The complaint alleges facts sufficient to show a parol assign- 
ment to her, accompanied by a delivery of the policy. Such assignments have been 
held valid unless forbidden by some provisions of the policy. State ex rel. Tom- 
linson [1897] 16 Ind.App. 662, 675, 45 N.E. 1116, 59 Am.St.Rep. 335; Stewart v. 
Gwynn [1907] 41 Ind.App. 320, 324, 82 N.E. 1000, 83 N.E. 753.” 

In the case of Moffitt v. Phenix Insurance Company (1894) 11 Ind.App. 233, 
38 N.E. 835, 836, the court said: 

_“A contract of insurance is personal as to the assured. It is not such an 
incident to property as will pass to an alienee or vendee. The character of the 
assured is an important element in the contract, and one person cannot be substi- 
tuted for another without the consent of the insurer. These various propositions 
are so well established as to need no citation of authorities to support them. The 
appellant concedes their correctness, but contends that when the appellee received 
notice of the transfer of the property, and consented thereto, retaining the unearned 
premium, it was in legal effect an assignment of the policy, or the creation of a 
new contract between her and appellee by parol; that the conditions in the policy 
to the effect that written notice of the sale or transfer of the property must be 
given, or, if the policy be assigned before loss without the consent of the company 
indorsed thereon, shall terminate or render void the policy, are conditions that 
may be waived. 

“Tt is well settled that a contract of insurance may be made in parol. Com- 
mercial, etc., Assurance Co. v. State, ex rel., 113 Ind. 331, 338, 15 N.E. 518. 

“If the contract may itself be created in parol, we know of no valid reason 
why it may not be assigned in parol. It is true that the parties may stipulate how 
the assignment shall be made, and ordinarily the mode prescribed should be 
followed; but stich conditions are conditions for the benefit of the insurer, and 
may by him be waived.” 

[5, 6] Therefore, in the instant case it becomes necessary for us to determine 
whether the complaint alleges sufficient facts to constitute a valid assignment from 
DeJarnett to appellee Robinson and a consent thereto on the part of the appellant 
sufficient to bind it to such assignment. Upon our examination of the complaint 
and applying the principles of law heretofore set out, we must answer the inquiry 
in the affirmative; that the complaint sufficiently alleges a valid transfer and 
delivery of the policy from DeJarnett to Robinson and a consent thereto on the 
part of appellant, and that the provisions in the policy requiring the assignment 
and consent to be in writing properly indorsed on the policy were waived. Under 
the circumstances a new and original contract of indemnity arose between appellant 
and appellee Robinson, which the latter may enforce without regard to what may 
have occurred prior to the assignment, and Robinson was not obliged to allege 
performance of these provisions and conditions of the policy on the part of 

ejsarnett. 
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[7] The appellant further contends that the complaint fails to allege perform- 
ance of the provision of the policy requiring the furnishing of a sworn statement 
of loss by the insured within 60 days after the occurrence of the alleged fire and 
does not allege any waiver thereof. In this connection it is sufficient to note that 
the complaint alleges in general terms that appellee Robinson performed all of 
the terms and conditions of the policy on his part to be performed. Citing section 
2-1039, Burns’ Ann.St.1933, section 143 Baldwin’s Ind.St. 1934; American Central 
Insurance Company v. Sweetser et al. (1888) 116 Ind. 370, 19 N.E. 159. 

We conclude that the court did not err in overruling the demurrer to the com- 
plaint. 

{8] The appellant points out, under its assignment of error in the overruling 
of the motion for a new trial, that there was no evidence that the provision of the 
policy sued on requiring the assured to furnish to appellant within 60 days after 
the alleged fire a sworn statement of loss was performed by appellee Robinson or 
any one else and no evidence of a waiver by appellant of such provision. In this 
regard the evidence discloses that immediately after the fire, appellee Robinson 
reported the loss to appellant’s agent and that said agent made out the fire loss 
report and sent it in to the company; that appellee Robinson wrote to the company 
notifying them of said loss immediately thereafter; that in about eight or ten days 
an adjuster appeared to adjust the loss, went to the scene of the fire, and subse- 
quently discussed the matter with Robinson; that the adjuster contacted appellant's 
agent and requested the agent to accompany him to the scene of the fire # that both 
the adjuster and appellant’s agent went to the scene of the fire, made a survey 
of the situation, and took some measurements. In reply to appellee Robinson's 
letter to the company notifying them of the loss, the company by mail dated Decem- 
ber 26, 1930, acknowledged the receipt of appellee Robinson’s letter of December 
21st with reference to the fire damage to the property and informed him that the 
matter was referred to their Indianapolis office. Under date of January 31, 1931, 
appellee Robinson was notified by a letter from the appellant’s attorney that 
appellant denied liability. We think there was sufficient evidence to justify the 
jury in concluding, as they evidently did by their general verdict, that the appellant 
repudiated the policy, making it useless and unnecessary to furnish proof of loss 

In the case of National Masonic, etc., Ass’n v. McBride (1904) 162 Ind. 379, 
70 N.E. 483, 484, the court said: “But the appellant had the right to waive strict 
compliance with it, [proof of loss] and in such cases very slight circumstances have 
been held sufficient evidence of the intention of the insurer not to take advantage 
of the breach or to insist upon the forfeiture,” 

[9] Appellant directs our attention to the provision in the policy which provides 
that it would be void if any of the insured buildings should become vacant, unoccu- 
pied, or uninhabited, except as thereinafter provided, and further provides that 
permission was given for any of the buildings therein described to remain vacant, 
unoccupied, or uninhabited for not exceeding ten consecutive days. Appellant 
asserts that the undisputed evidence shows a vacancy, unoccupancy, and uninhabit- 
ancy of the property of more than a month’s duration in the spring of 1929, at the 
time DeJarnett surrendered possession of the premises to Robinson. In this regard 
it must be noted that the vacancy, unoccupancy, and uninhabitancy referred to 
occurred long before the loss in question. Under such circumstances it would be 
incumbent upon appellant to tender or offer to tender to the insured the unearned 
premium before asserting such forfeiture as a defense. American Insurance Co. 
v. Woolfolk (1929) 96 Ind.App. 445, 169 N.E. 342; Caledonian Ins. Co. v. Indiana 
Reduction Co. (1917) 64 Ind.App. 566, 115 N.E. 596; Western Ins. Co, v. Ashby 
(1913) 53 Ind. App. 518, 102 N.E. 45. 

{10, 11] The appellant further contends that the insured property became and 
remained vacant, unoccupied and uninhabited for a period of more than ten consecu- 
tive days immediately prior to the loss herein, In this connection it must be noted 
that the property in question was a dwelling occupied by a tenant who was moving 
out of the premises, still having a part of his goods there when the fire occurred; 
that another tenant was moving.in the day of the fire. The incoming tenant had 
leased the premises on the 6th of November, 1930, and did not want to move into 
the premises until after the election. About the 12th of November his children 
“moved a lot of stuff down there and washed the windows and painted up some 
chairs.” Said witnesses testified that “we aimed to move the -following day but 
my wife got sick and we couldn't move.” Witness went to the premises, took 
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some stovepipe, scrubbed out the kitchen and dining room, and built a fire to dry 
the floors. He remained at the premises until about 9:30 on the day of the fire. 
Said witness testified that a part of his household goods had been moved into the 
premises. 

Whether a house is occupied or vacant must depend upon the facts of each 
particular case. Its occupation does not require that some person must live in it 
every moment but there must not be a cessation of occupancy for any considerable 
period of time, and in the instant case not to exceed a period of ten days. We 
think there is ample evidence to sustain the finding of the jury that there was not 
a cessation of occupancy or inhabitancy, nor a continuous vacancy for a longer 
period than. the policy prescribed. Insurance Company of North America v. 
Coombs’ (1898) 19 Ind.App. 331, 49 N.E. 471. 

[12] Appellant insists that Lee Dearing, as agent, had no power to bind appel- 
jant in assenting to the transfer and assignment of the policy from DeJarnett to 
appellee Robinson without procuring the written consent of appellant thereto 
indorsed upon the policy. The undisputed evidence discloses that Dearing was the 
duly authorized and licensed agent of appellant during the years 1928-1931; that 
he had authority to effect fire insurance, to countersign and issue policies for fire 
insurance, and to collect premiums. Under such agency he had authority to con- 
sent to the transfer or assignment of the policy in question, and such consent was 
binding on appellant. Continental Ins. Co. v. Bair (1917) 65 Ind.App. 502, 114 
N.E. 763, 116 N.E. 752. 

[13] Appellant complains of each of the instructions Nos. 3 and 4 given by 
the court upon its own motion, the giving of each of the instructions Nos. 1, 2, 3, 
4, 7, and 8 tendered by the appellee Robinson, and the refusal of the court to 
give each of the instructions Nos. 1 and 2 tendered by appellant. We deem it 
unnecessary to discuss these instructions at length for the reason that the ques- 
tions presented have been heretofore discussed, except as to instruction No. 4 
given by the court upon its own motion. This instruction omitted the word “unin- 
habited” but did include the phrase “to become vacant and unoccupied.” It will 
be noted that this instruction was predicated upon the issue raised by the 
appellant’s third paragraph of answer and was, therefore, for its benefit. The 
appellant should have called the attention of the. lower court to this omission or 
tendered a corrected instruction. 

[14, 15] The objections urged to the admission of certain evidence pointed out 
by appellant in its brief are untenable. It is sufficient to say that the objection 
to the introduction of the testimony relative to the value of the propery in ques- 
tion pertained to the weight rather than to the competency of the evidence. There 
was no error in admitting in evidence the declarations, admissions, or acts of the 
agent of appellant in view of the evidence disclosing that the agency of such agent 
did, in fact, exist and that said agent was acting within the scope of his authority. 

We conclude that there was no error committed in the overruling of the motion 
for a new trial. 


Judgment affirmed. 


UNITED STATES FIRE INS. CO. v. MERRICK et ux. No. 36. 
Court of Appeals of Maryland. Jan. 19, 1937. 
Rehearing and Modification Denied March 16, 1937. 
190 Atlantic Reporter 335. 
1. CHATTEL MORTGAGE. 

Chattel mortgage of all chattels at designated address which was not satisfied 
at time of fire barred recovery for mortgaged articles under fire policy which did 
not cover mortgaged chattels, notwithstanding mortgage was not recorded (Code 
Pub.Gen.Laws 1924, art. 21, §§ 45, 48, 49). © 

(For other cases, see Insurance, Dec. Dig. § 328[6].) 

2, INTEREST, CHANGE IN. 

Under fire policy covering contents of insured’s house, but which did not cover 
property not unconditionally owned by insured or property incumbered by a chattel 
mortgage, manner in which interests of the insured in the property were divested 
was immaterial as respects recovery on policy (Code Pub.Gen.Laws 1924, art. 21, 
§§ 45, 48, 49). 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 
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3. CHATTEL MORTGAGE. 

Chattel mortgage embracing all chattels including household furniture, useful 
and ornamental, then in use and possession of mortgagors in a designated dwelling 
then occupied by mortgagors, sufficiently identified articles covered as between 
mortgagors and mortgagee, notwithstanding certain of same articles were later 
particularized in mortgage, as regards right of mortgagors to recover on fire policy 
for articles not covered by chattel mortgage (Code Pub.Gen.Laws 1924, art. 21, 
§§ 45, 48, 49). 

(For other cases, see Insurance, Dec. Dig. § 328[6].) 

5. CHATTEL MORTGAGE. ; ; 

In action on fire policy which did not cover articles covered by chattel mort- 
gages, if the general description of articles covered by chattel mortgage was 
susceptible of being construed as carrying a lien on property so described in chat- 
tel mortgage, question of extent of lien would be one of law, while question as 
to identity of the particular articles mortgaged, as distinguished from chattels 
which were not covered by mortage but were intermingled with such articles, would 
be a question for jury (Code Pub.Gen.Laws 1924, art. 21, §§ 45, 48, 49). 

(For other cases, see Insurance, Dec. Dig. § 668[5].) 

6. COVERAGE. 

Insured, on fire policy covering contents of insured’s house, which did not 
cover articles covered by chattel mortgages, held entitled to recover property 
destroyed by fire which was not covered by either general or particular descriptions 
in chattel mortgage. 

(For other cases, see Insurance, Dec. Dig. § 328[6].) 

7. WAIVER. 

Insurer on fire policy covering contents of insured’s house waived requirement 
that insured, on sustaining loss, produce bills of purchase, in absence of request 
by insurer therefor. 

(For other cases, see Insurance, Dec. Dig. § 558[5].) 

8 WAIVER. 

Insurer on fire policy requiring submission of purchase bills on loss must 
demand production of such bills with reasonable promptness and before suit on 
policy is commenced, or requirement will be waived. 

(For other cases, see Insurance, Dec. Dig. § 558[5].) 

9. PROOF OF LOSS. 

Insurer on fire policy issued in name of both husband and wife did not waive 
requirement that wife be made a party to the proofs of loss, where objection to 
such failure was promptly made by insurer’s adjuster. 

(For other cases, see Insurance, Dec. Dig. § 555.) 


10. PROOF OF LOSS. 

Chief purpose of furnishing proof of loss to insurer is to acquaint insurer 
with circumstances relative to the loss, forming a basis for further steps to be 
taken by insurer. 

(For other cases, see Insurance, Dec. Dig. § 542[1].) 


12. PROOF OF LOSS. 

Fact that wife who was named on fire policy with husband did not personally 
sign proof of loss held not to preclude recovery on policy, where husband signed 
his own name to proof of loss and followed it by signing that of his wife “per’ 
himself at a time when wife was absent from home and her whereabouts were 
unknown to husband. 

(For other cases, see Insurance, Dec. Dig. § 542[1].) 

14. FRAUD. 

In action on fire policy, burden was on insurer to establish that there was false 
swearing or fraud with reference to value of, or actual damage in fact to, any of 
chattels listed in proofs of loss as having been totally destroyed. 

(For other cases, see Insurance, Dec. Dig. § 646[9].) 
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15. FRAUD. 

“False swearing,” within fire policy, which would render policy void, consists 
of those statements which are not only untrue but knowingly and intentionally 
made with knowledge of their untruthfulness or those statements which are made 
as the truth when party did not know them to be true and had no reasonable 
grounds for believing them to be true, and statements must be made for purpose 
of defrauding insurer. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

16. FRAUD. 

In action on fire policy, evidence held insufficient to establish fraud or: false 
swearing with reference to proofs of loss by insured. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 


Appeal from Circuit Court, Baltimore County; C. Gus Grason, Judge. 

Action by Edward J. Merrick, also known as E. J. Merrick, and wife, against 
the United States Fire Insurance Company, a body corporate. Judgment for 
the plaintiffs, and the defendant appeals. 

Affirmed. 

Argued before Bond, C. J., and Urner, Offutt, Parke, Sloan, Mitchell, Shehan, 
and Johnson, JJ. 

S. Ralph Warnken, of Baltimore (J. Howard Murray, of Towson, and Charles 
Markell, Jr., and Cook & Markell, all of Baltimore, on the brief), for appellant. 

Francis L. Klemm, Laban Sparks and Daniel S. Sullivan, all of Baltimore for 
appellees. 

MITCHELL, Judge. 

On June 29, 1933, the United States Fire Insurance Company, a body corporate, 
the appellant, executed and delivered to E. J. Merrick and Thelma S. Merrick, 
husband and wife, the appellees, a policy of insurance indemnifying the assured, 
to the extent of $2,000, against direct loss and damage by fire to the contents of 
the appellee’s dwelling house, located on Deer Park road, in Deer Park, a village 
of Baltimore county, Md. 

The policy covered for the period of one year from its date, and among its 
provisions are found the usual conditions: (a) That the entire policy shall be void 
if the insured has concealed or misrepresented any material fact or circumstance 
concerning the same, or is guilty of any fraud or false swearing touching any 
matter relating to the insurance, either before or after a loss (b) That unless 
otherwise provided by agreement in writing added thereto, the policy shall be 
void if the interest of the insured be other than unconditional and sole ownership; 
subject, however, to a stipulation found in the policy, that musical instruments and 
household furnishings purchased on the installment plan are covered only to the 
extent of the insured’s payment thereon. And (c) that unless likewise provided 
by agreement in writing, the company shall not be liable for loss or damage to 
any property insured while encumbered by a chattel mortgage; during the time 
of such encumbrance, it being liable only for loss or damage to unencumbered prop- 
erty embraced in the policy. 

On July 24, 1933, at about 2 a. m., the Deer Park road dwelling of the insured, 
including all of its contents, was totally destroyed by fire; whereupon the insured 
sought from the company reimbursement for loss. 

\t the time of the procurement of the policy, the members of the household 
in which the articles were covered, consisted of the insured and their infant child; 
and it is testified that on July 18, 1933, six days prior to the date of the fire, Mrs. 
Merrick clandestinely left her husband, taking with her the infant child and certain 
articles of clothing and furniture, of the approximate value of $545. The husband, 
at the time of the fire, had charge of the work in a laundry, his duties requiring 
him to arrive at the laundry between the hours of 12:30 and 1:00 o'clock a. m.; 
and he testified that he stayed alone at the house on the night of the fire, and 
left for the scene of his work at about 12:30 or 12:45 a. m. Upon being notified 
of the fire, he immediately returned to the home, where he found the dwelling 
and its contents in ashes. 

_ It was testified by Mr. Merrick that he and his family had previously lived 
in a larger house on Reisterstown road, and that he moved to the Deer Park prop- 
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erty in May, 1933; that the dwelling on the latter property contained three rooms 
on the first and second floors, respectively; and that due to a crowded condition 
when he moved to his new home, some furniture was stored in outbuildings and 
was not damaged by the fire. He further testified that after the fire he went to 
see Mr. Brown, the agent with whom he insured the property, and was informed 
that Charles T. Smith was the adjuster for the company. The policy was destroyed 
in the fire; and Mr. Merrick states that he asked the agent about a duplicate pol- 
icy, but got no satisfactory answer from him. According to the witness Merrick, 
he was advised by Brown to send to the adjuster an itemized list of the articles 
destroyed, and the value thereof. This he did, and on July 29, 1933, an inventory 
of the articles alleged to have been destroyed was received through mail by the 
adjuster. This paper was not verified by affidavit, nor was it signed or sworn to 
by either of the insured, as required by the terms of the policy; it showed a total 
loss of $3,536.49. On August 21st the adjuster acknowledged the receipt of the 
list of articles claimed to have been destroyed, advising Mr. Merrick that the com- 
pany demanded full and complete compliance with the policy contract; directing 
special attention to the provisions of the policy with reference to the proof of 
loss, and inclosing a blank form for the purpose, in order that both of the insured 
might be in position to comply with the sworn statement referred to therein. In 
this letter Mr. Merrick was further told that the company waived none of the 
conditions of the policy, and that the proof of loss must be filed within 60 days 
from the date of the fire, and executed before a notary public by both of the 
insured. A few days after August 3lst, the adjuster received from Mr. Merrick 
the printed proof of loss, filled out, describing the property covered by the policy 
as belonging to Edward J. Merrick; the same being signed and sworn to by Mr. 
Merrick alone, and being accompanied by an inventory of the articles destroyed, 
similar to the first list submitted, and showing the same total loss. 

On September 18, 1933, the adjuster acknowledged receipt of the latter claim, 
and rejected the same for the following reasons: 


(a) Because it did not indicate the name of the company against which the 
claim was made, or the name of the insured; and that no paper showing a descrip- 
tion of the property insured was attached. 


(b) That the claim was erroneous as to value and loss: was not substantiated 
by invoices of purchases; and that considerable of the property insured had been 
removed prior to the fire. 

(c) That the policy under which the proof was made was issued in the 
name of both the husband and wife, whereas the proof of loss was executed by 
the husband alone, and the property described as belonging solely to him. 


This letter of the adjuster also stated that the company demanded a full compli- 
ance with the terms of the policy, and waived none of the conditions thereunder. 

On September 22, 1933, Daniel S. Sullivan acknowledged the receipt of the 
aforegoing letter, advising the adjuster that the policy was destroyed in the same 
fire which resulted in the loss; requesting other blank proofs of loss, and also 
the return of the proofs submitted a few days before by Mr. Merrick. The proofs 
were not returned, but evidently a blank proof of loss was furnished, and this 
appears to have been filled out under the direction of Mr. Sullivan, as attorney tor 
the insured, and is made on behalf of both Edward J. Merrick and Thelma C. 
Merrick. It sets forth that the property belonged to them both, and was unencum- 
bered at the time of the fire; and is accompanied by a list of the articles alleged 
to have been destroyed, and the value thereof, showing a total loss of $3,528.29. 
This latter proof of loss was signed by Edward J. Merrick, and the name ol 
Thelma C. Merrick was affixed thereto, per the said Edward J. Merrick, as rep- 
resenting the insured. It was sworn to on September 23, 1933, and apparently was 
filed with the adjuster on the same date. 

On November 16th Mr. Merrick wrote to the company for a copy of the 
policy, and on December 5th, through the adjuster, he received a reply inclosing 
the copy; the letter inclosing the same stating that as the property insured was 
encumbered by a chattel mortgage at the time the policy was issued, and remained 
so until the time of the fire, the company tendered the refund of the premium 
paid. This check was later returned to the adjuster by Mr. Sullivan, and suit upon 
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the policy was instituted on July 20, 1934. From a judgment entered upon a ver- 
dict of a jury, in the sum of $1,610, this appeal is taken. 

At the trial below, the appellee Edward J. Merrick testified that at the time 
of the fire all of the articles listed in the final proof of doss were contained in the 
Deer Park road dwelling, with the exception of such of them as had been removed 
by his wife when she deserted him, and he disclaimed any knowledge of such 
removal until after the final proof of loss was filed. This statement was corrob- 
orated by Mrs. Merrick, who testified that she deserted her husband on July 18, 
1933, without telling him that she was going to leave him, and without letting 
him know where she had gone; she took up her abode in Virginia. She further 
stated that when she left the premises she took some articles contained in the 
dwelling with her; she did not tell her husband she was going to do this, nor 
did she leave a list of what she took or tell him what she had taken; that she had 
meanwhile filed suit for divorce against him, and had not spoken to him from 
the time she left, until the Saturday preceding the date of the trial. Her verifica- 
tion of the list of articles she removed from the premises, at the values shown 
in the proof of loss, amounts to the sum of $545. There being no evidence adduced 
by the appellants to the contrary, it is assumed that all of the articles which were 
left in the dwelling at the time of the departure of Mrs. Merrick were destroyed 
with the building, and just which articles these were can only be ascertained by 
eliminating from the inventory sworn to by Mr. Merrick and furnished the com- 
pany, the articles which Mrs. Merrick, at the trial, under oath, stated she had 
removed from the premises, under the circumstances above detailed. A_ stip- 
ulation is found in the record waiving any question 2s to the delay in filing the 
final proot of loss. 

At the trial the defendant produced in evidence a chattel mortgage in the sum 
$200, executed on March 30, 1933, by the insured to the Master Loan Service, 
Inc., purporting to cover chattels then contained in the Reisterstown road dwelling, 


in which the mortgagors at that time resided. The mortgage was formally exe- 
cuted, but was not recorded. 


ot 


It is shown by the record that it was made out upon a printed form of the 
loan company which embodied the following preliminary printed matter: “* * * 
the said borrowers do grant, bargain, sell and assign unto the said mortgagee, all 
chattels, including household furniture, useful and ornamentzcl, now in the use and 
possession of the said mortgagors, and contained in the premises now known as 
No. 6318 Reisterstown Road, in the City of Baltimore, and particularly the fol- 


lowing chattels.” Then follows a particular description of fifteen articles of house- 


hold furniture and equipment, supplied in writing on the printed form; the only 
Written portion of the above quotation from the mortgage being the designation 
ot the address of the mortgagors. 

It is further shown that some of the property belonging to the insured at the 
time of the fire was property which belonged to them at the time of the execution 
of the chattel mortgage, and which was moved from the Reisterstown road dwelling 
to the Deer Park road premises; a part thereof being stored in outbuildings which 
were not destroyed, and the remaining part, except such as was later removed by 
Mrs. Merrick, being in the Deer Park road dwelling and destroyed by the fire 
with other after acquired chattels. 

The chattel mortgage was unpaid at the time of the fire; and it must be 
conceded that under the terms of the policy the plaintiffs are precluded from recov- 
ery for the loss of any chattels embraced in the mortgage. 

At the trial of the case, the plaintiffs eliminated from their claim the value, 
as shown by the evidence, of such of the specific chattels as were particularized in 
the mortgage, regardless of whether they were destroyed in the fire. They further 
eliminated from their claim the value of all other chattels either removed from 
the Deer Park road premises by Mrs. Merrick, or otherwise not in said dwelling 
at the time of its destruction. 

It is the contention of the defendant that the general description found in the 
printed portion of the chattel mortgage covered all chattels which were in the 
Reisterstown road dwelling at the time of the execution of the mortgage, and that 
regardless of other contentions why recovery should not be had by the plaintiffs, 





1708 The Insurance Law Journal, Vol. 88 [June, 1937 


all chattels which were in the latter dwelling when the mortgage was executed 
should be eliminated from the claim of loss. 

At the outset, therefore, it becomes necessary to consider the legal effect of 
the general description above quoted. In this connection, section 45 of article 21 
of the Code of Public General Laws of Maryland provides: “Any bill of sale of 
personal property shall be sufficient in form if it contain the names of the parties, 
the consideration, a description of the property conveyed, and be signed and sealed 
by the vendor, and dated.” Section 48 of the same article provides: “Bills of sale 
shall be recorded in the county or city where the vendor or donor resides within 
twenty days from the date thereof.” And section 49 provides: “A mortgage of 
personal property shall be executed, acknowledged and recorded as bills of sale.” 

{1, 2] As has been stated, the chattel mortgage now under consideration was 
not recorded; but inasmuch as it was valid as between the mortgagors and the 
mortgagee, and was unpaid at the time of the fire, in our opinion it was sufficient 
evidence for the elimination of any articles covered by it, destroyed by the fire, 
which were embraced in the policy. The obvious reason for the insertion of the 
mortgage clause in the policy was to protect the hazard of the risk by requiring 
some substantial interest in the insured property to be retained by the insured; and 
from such viewpoint it makes no difference in what manner the interest has been 
divested. Cooley’s Briefs on Insurance (2d Ed.) vol. 3, pp. 2250, 2251; Rhea v. 
Planters’ Mut. Ins. Ass’n, 77 Ark. 57, 90 S.W. 850; Madsen v. Farmers’ & Mer- 
chants’ Ins. Co., 87 Neb. 107, 126 N.W. 1086, 29 L.R.A.(N.S.) 97, Ann.Cas.1912A, 
985. 

A careful review of the authorities as to the effect which the particularization 
of certain chattels set forth in a mortgage has upon a general description, such 
as found in the instant case, justifies no hard and fast conclusion applicable in 
every case. In Hammon on Contracts, p. 810, § 410, it is said: “In modern times, 
many kinds of contract are drawn up on printed forms in which blanks are left 
by the printer to be filled in with writing to suit the peculiarities of the particular 
case. As the printed words are general, being intended for any like occasion, and 
the written words were specially selected by the parties for the particular case, 
the latter will govern in case of conflict between them and the former. However, 
this rule will not be enforced so as to defeat the intention of the parties; and 
the printed stipulations will therefore give way to those in writing only so far as 
it appears that the parties intended to modify or disregard them. And the rule 
is resorted to only in a case of necessity. To justify an application of it, there 
must be an irreconcilable inconsistency between the clauses in writing and those 
in printing. An analogous rule that may be mentioned here is that, where the 
same number is intended to be expressed both by words and by figures, and there 
is conflict between the two, the words control.” In section 412 it is further stated: 
“As a rule, the terms of a contract are to be understood in their ordinary and pop- 
ular sense, rather than in their strict grammatical or etymological meaning. Sub- 
ject to this rule, words are ordinarily to be understood in their plain and literal 
meaning ; and this is true, even though such a construction may lead to consequences 
which the parties did not in fact contemplate when they entered into the agree- 
ment. _ Having chosen the words, they are bound by them. In the absence of 
obscurity or ambiguity, therefore, parol evidence is not admissible to attach a spec- 
ial meaning to words of a common signification by showing that the narties used 
them in a particular sense.” See, also, Murphy v. City of New York, 190 N.Y. 
413, 83 N.E. 39. 

[3] As will be observed from the grant of the chattel mortgage, herein quoted, 
it embraced all chattels, including household furniture, useful and ornamental, 
then in use and possession of the mortgagors, and contained in the Reisterstown road 
dwelling in the city of Baltimore, then occupied by them. The very nature of 
many small articles of household furniture renders them difficult to describe with 
detailed accuracy. State v. Maryland Casualty Company, 164 Md. 69, 163 A. 856. 
And it would seem that the description of such articles in the general way set 
forth in the chattel mortgage, coupled with the use to which they were put, and 
a definite description of the premises upon which they were located, constitute 
sufficient facts to make them susceptible of identification as between mortgagor 
and mortgagee, and to lead to the conclusion that they were intended to be 
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embraced in the chattel mortgage, notwithstanding that certain of the same articles 
were later particularized therein. It may be added that the case before us does 
not represent a contention between the mortgagor and the mortgagee, and that 
the consideration of the granting clause in the mortgage is solely for the purpose 
of construing the legal effect of the mortgage in connection with the chattel mort- 
gage provision of the insuramce policy. 

[4, 5] It is plain that a general description may lead to controversy as to the 
articles intended to be granted in the mortgage, and the better practice is that 
such chattels be specifically described; but if a general description is susceptible of 
being construed as carrying a lien on the property so described in a chattel mort- 
gage, the question of the extent of the lien of the mortgage is one of law; whereas 
the question as to the identity of the particular articles, as distinguished from chat- 
tels which may not be covered by the mortgage and yet intermingled with chattels 
which are, is a question for the jury. 11 C.J. 472. 

[6] From what we have said, it follows thet such chattels as the jury may 
find, under proper instruction, were destroyed by fire, and were not covered by 
either the general or particular descriptions in the mortgage, are the subject of 
recovery, unless it be shown that the plaintiffs are not entitled to recover because 
of their failure to comply with other prerequisites embodied in their insurance con- 
tract. These latter prerequisites raise questions which may be summarized as 
follows: 

(a) Was there a request by the defendant’s adjuster for the production by 
the plaintiffs of bills or invoices with reference to chattels listed in the plaintiffs’ 
claim? 

(b) Does the failure of Thelma C. Merrick to personally sign and swear to 
the proofs of loss preclude a recovery? 

(c) Was there legally sufficient evidence of fraud or false swearing with ref- 
erence to the proofs of loss? 

These will be considered in their respective order. 

[7, 8] By the express terms of the policy it is provided that the insured shall 
“submit to examinations under oath by any person named by this company, and 
subscribe the same; and as often as may be reasonably required, shall produce 
for examination all books of account, bills, invoices, and other vouchers or cer- 
tified copies thereof if originals be lost, at such reasonable time and place as may 
be designated by this company or its representative, and shall permit extracts and 
copies thereof to be made.” 

While it is true that the correspondence in the record shows that the adjuster 
on one or more occasions called the attention of Edward J. Merrick to this provi- 
sion in the policy, it is nowhere apparent that at any time he or any other rep- 
resentative of the insurer requested or required the production of such papers in 
accordance with the provisions of the policy. If the insurer desires the production 
of bills of purchase, he should demand such with reasonable promptness, and before 
suit is commenced; but unless such demand has been made, it must necessarily 
be treated as having been waived. Farmers’ Fire Ins. Co. v. Mispelhorn, 50 Md. 
180; Mispelhorn v. Farmers’ Fire Ins. Co., 53 Md. 473; Mutual Fire Ins. Co. v. 
Pickett, 117 Md. 638, 83 A. 1097; Mutual Fire Ins. Co. v. Owen, 148 Md. 257; 
129 A. 214. ; 

[9] Referring to the second objection of the appellant, we cannot agree with 
the contention of the appellees that there was a waiver by the insurer of the 
requirement that Mrs. Merrick unite with her husband in signing the proof of 
loss and in making the affidavit to the same. In the case of Firemen’s Ins. Co. v. 
Floss, 67 Md. 403, 10 A. 139, 143, 1 Am.St.Rep. 398, the insured represented a 
copartnership consisting of three partners, and the proof of loss was signed and 
sworn to by one of them alone. One of the conditions of the policy involved in 
the case was that the parties insured were required, within a reasonable time, 
to render a full and particular account of their loss, and such statement was 
required “to be signed by their own hands, and verified by their oath or affirmation.” 
In passing upon this phase of the case, the court said: “Whether this provision 
requires, in all cases and under all circumstances, each and every person interested 
in a loss covered by the policy to sign and swear to the preliminary statement of 
loss, is a question not free of difficulty, but which we need not decide in this case; 
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as we are clearly of opinion that the right to take advantage of any defects or 
irregularities in such preliminary statement of proofs of loss has been waived by 
the defendants.” It is apparent from the facts shown by the record in this case 
that objection was promptly made by the adjuster, as representing the insurer, to 
the failure of Mrs. Merrick to be made a party to the proof of loss; and it cannot 
be said, under the facts in the case, that a waiver of any rights of the company 
in this respect was effected. The question, therefore, resolves itself into the 
proposition of whether or not the proof of loss, as made and sworn to by the hus- 
band on his own behalf, and on behalf of his wife as her agent, can be construed 
to meet the requirements of the policy. 

[10] The furnishing of a proof of loss is a preliminary step by the insured in 
the’ collection of benefits accruing under an insurance policy; and its chief purpose 
is to acquaint the insurance company with certain facts and circumstances relative 
to the loss, forming a basis for further steps to be taken by the company, ranging 
from full settlement to absolute repudiation of liability. Substantial compliance 
with the policy requirements for the submission of this proof has been held suffic- 
ient. 26 C.J. 376. “Where insured acts in good faith and discloses such informa- 
tion as the insurer requests, the provision of the policy relative to proof of loss 
should .be liberally construed in aid of the indemnity contemplated by the parties.” 
Bingell v. Royal Ins. Co., 240 Pa. 412, 87 A. 955. “A liberal and reasonable 
construction of the stipulations of the contract which prescribe the formal acts on 
the part of the insured, necessary to the recovery of the loss, is sanctioned and 
required by the rules of law.” McNally y. Phoenix Ins. Co., 137 N.Y. 389, 33 
N.E. 475, 478. 

In the present case the property mentioned in'the policy as being insured, 
consisted mainly of household furnishings belonging to either the husband or the 
wife, or both, and the policy was in their joint names. She was absent from home 
at the time of the fire, and her whereabouts unknown to -her husband for some 
time thereafter. All correspondence of the company with the insured relating to 
the loss was directed to the husband. He signed, first, his own name to the proof 
of loss, and followed it by signing that of his wife “Thelma C. Merrick, per Edward 
J. Merrick.” Under these circumstances, is it unreasonable to hold that the instru- 
ment, so far as indicating the source whence it came as being one competent for 
the furnishing of necessary information, substantially satisfied the requirements 
of a proof of loss, bearing in mind the purpose for which such a document is 
required? If a mortgagor and mortgagee are jointly insured, either may furnish 
proofs. 26 C.J. 369. If a wife is left in charge of insured property and a loss 
occurs, and the husband is absent and his whereabouts unkown, the wife may make 
proof of loss by implied anrointment. Fvans v. Ins. Co., 130 Wis. 189, 100 N.W 
952, 9 L.R.A.(N.S.) 485, 118 Am.St.Rep. 1009. Ti Lumbermen’s Ins. Co. v. Bell, 166 
Ill. 400, 45 N.E. 130, 57 Am.St.Rep. 140, the policy on a mill property owned by 
a widow was in the name of her deceased husband, and she paid the premium, but 
conducted all business with the company through her son. After a fire, the proof 
of loss was submitted by the mill superintendent, she being absent at the time; 
and it was held that he being her agent, the prof was sufficient. And in Swan v. 
Liverpool Ins. Co., 52 Miss. 704, it was held that the insurer cannot question th 
agent’s authority where, as such agent, he had effected the insurance, paid the 
premium, received the policy, and in every manner been recognized as agent by the 
insurer. 

[11, 12] Considering the facts and circumstances peculiar to this case, and 
guided further by the principle that the law does not favor forfeitures, McMaster 
v. New York Life Ins. Co., 183 U.S. 25, 22 S.Ct. 10, 46 L.Ed. 64, we conclude that 
the instrument executed in the manner indicated contained the necessary prere- 
quisites of a valid proof of loss, and the fact that the wife did not personally sign 
the same, in the absence of any showing of fraud, constituted no sound basis for 
its repudiation by the company. 

[13, 14] Turning now to the question of the legal sufficiency of the evidence 
of fraud or false swearing with reference to the value of, or actual damage in fact 
to, any of the chattels listed in the proofs of loss as having been totally destroyed, 
it should be borne in mind that fraud is never presumed, and that the burden of 
proof is upon the insurer to establish such fact. 
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The facts in the instant case are in a class comparable with no other case 
which we have been able to find. There was testimony tending to show that the 
husband was deserted by his wife but six days before the fire; that she secretly 
abandoned him, and removed certain articles jointly belonging to the insured; 
and the element of fraudulent design and collusion is removed by the apparent 
fact that she followed her abandonment with a suit for divorce from her husband. 
He was living alone at the time of the fire, employed at night at a point some dis- 
tance from his home. His testimony is ta the effect that he was totally ignorant 
of the whereabouts of his wife during the short interval between the date of her 
departure and the fire, and that he had no knowledge that she had removed any- 
thing from the premises when he made up the original and subsequent inventories 
‘of the chattels which he swore to as having been destroyed by the fire. In this 
statement he was corroborated by his wife, in so far as her abandonment of him 
and her removal of certain chattels from the premises was concerned. Based upon 
his recollection of the cost price of the numerous household articles destroyed, 
he fixed their valuation. 

[15, 16] To constitute “false swearing” within the meaning of the contract of 
insurance, so as to render the policy void, the statement so made must not only 
be untrue, but it must be shown that it was knowingly and intentionally stated with 
knowledge of its untruthfulness, or that it was so stated as a truth when the party 
did not know it to be true, and had no reasonable grounds for believing it to be 
true, and was so made with the purpose to defraud. Under all the facts in this 
case, we cannot conclude that the element of fraud has been established. Planters’ 
Mut. Ins. Co. v. Deford, 38 Md. 382; German Union Fire Ins. Co. v. Cohen, 114 
Md. 130, 78 A. 911. 

There are eight exceptions found in the record, seven of which deal with mat- 
ters of evidence, and the last is with reference to the ruling of the court on the 
prayers. In the view we have taken of the case and inasmuch as none of the excep 
tions to the rulings upon evidence were pressed by the appellants in this court, 
it becomes unnecessary to discuss them. 

The only granted prayer in the case, which was offered by the plaintiffs, was 

an instruction to the jury that if they found their verdict for the plaintiffs, in 
estimating the damages they should find the actual cash value of the property 
destroyed at the time of the fire, as given in the evidence: and if they found the 
whole loss of the plaintiffs exceeded the amount of the insurance on the property, 
as set forth in the policy mentioned in the evidence, then their verdict should be 
for the full amount insured, less the actual cash value of such goods destroyed 
in the fire as they should find were encumbered by a chattel mortgage, and less . 
also such amount as they. found was owing by the plaintiffs on account of any of 
the destroyed goods not fully paid for; and in their discretion the jury might allow 
interest on whatever sum they found to be due from the defendant, from such 
time as they found the same became due and payable. 
_ [17] And it is urged by the defendant that the prayer is erroneous, in that 
it submitted to the jury the following questions of law: (1) What property was 
covered by the chattel mortgage, and (2) the date from which interest might 
be calculated on any sum found to be due the plaintiffs, if any? Assuming, 
however, that the prayer did submit these questions of law to the jurv, the record 
does not show that any special exception was filed to the prayer on those grounds 
in the trial court, and it follows that they cannot be considered on this appeal. 
Code, art. 5, § 10. 

No objection to the rulings on the defendant’s prayers was specially stressed 
in this court, and since the law of the case was fairly stated in the plaintiffs’ 
granted prayer, it is enough to say that we find no reversible error on those rulings. 

The judgment appealed from will therefore be affirmed. 

Judgment affirmed, with costs to the appellees. 


AGRICULTURAL INS. CO. OF WATERTOWN, N. Y. v. BILTZ. No. 3154 
Supreme Court of Nevada. Feb. 5, 1937. 
64 Pacific Reporter (2d) 1042. 


2. APPRAISAL. : ‘ 
In action on fire policy where claim had been submitted ‘to arbitrators, evi- 
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dence that one arbitrator refused to listen to testimony of plaintiff and refused 
to advise plaintiff's counsel of time for meeting of arbitrators after demand for 
such notice, so that counsel could have witnesses available to testify to matters 
pertaining to issues, held to justify setting aside award. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 

6. AWARD. 

Award of arbitrators for loss under fire policy for total destruction of build- 
ing could be set aside for failure to accord insured his rights as against conten- 
tion award could not be set aside because it was based on arbitrator’s technical 
knowledge of subject-matter, since total destruction of building forbade an 
inference that arbitrators were chosen as experts to decide matter, and agree- 
ment contained nothing to indicate that matter was to be decided without parties 
being heard and accorded right to present evidence. 


(For other cases, see Insurance, Dec. Dig. § 574[2].) 
8. APPRAISAL. 


In action on fire policy where claim had been submitted to arbitrators, 
evidence that counsel requested notice of meeting so that he could produce 
witnesses to testify to matters pertaining to issue and that at one meeting one 
arbitrator denounced only witness for plaintiff as unworthy of belief, and indi- 
cated another meeting would be held where plaintiff could offer evidence but 
such right was not given held sufficient to justify setting award aside on ground 
that plaintiff was denied right to present evidence to arbitrators. 


(For other cases, see Insurance, Dec. Dig. § 574[7].) 
9. INTEREST. 


In action on fire policy where arbitrators made award and trial court set 
aside award and entered judgment for insured, allowing interest from date of 
award rather than from date of judgment held error where policy provided loss 
was not payable until sixty days after satisfactory proof of loss, or valid award, 
since until rendition of judgment, demand was unliquidated (Comp.Laws, § 4322). 

. (For other cases, see Insurance, Dec. Dig. § 598.) 

Appeal from District Court, Douglas County; Clark J. Guild, Judge. 

Action by Norman Biltz against the Agricultural Insurance Company of 
Watertown, N. Y. From a judgment and order denying a new trial defendant 
appeals. 

Modified and affirmed as modified. 

L. D. Summerfield, of Reno, and Lillick, Olson, Levy & Geary, of San 
.Francisco, Cal., for appellant. 

George Springmeyer and Douglas A. Busey, both of Reno, for respondent. 

Ducker, Justice. 

Plaintiff brought this action to recover the full amount of a policy for the 
destruction by fire of a building owned by him and known as the Club Crystal. 
At the time of the fire plaintiff held two other policies covering the building, 
one being issued by the Eagle Star & British Dominions Insurance Company 
Limited of London, England, for $3,500, and the other being issued by the West- 
chester Fire Insurance Company of New York, for $3,000, on which suits were 
also instituted. The policies contain the same provisions except as to amount. 
The suit against the London Company was removed to the federal court. 

The complaint in this case contains the usual allegations for recovery on a 
fire insurance policy. The answer admits the refusal to pay the full amount ot 
the policy, alleges the inability of the parties to agree on the amount of the loss, 
the submission of the controversy pursuant to policy provisions to two appraisers 
and an umpire, the award by one of the appraisers and the umpire, in the sum of 
$864, the offer and willingness of the company to pay the same, and the refusal 
of the insured to accept it. 

The reply admits these allegations and prays that the award be set aside on 
certain equitable grounds, and that plaintiff have judgment against defendant for 
2,000, the amount of the policy. Finding for plaintiff on all issues, the court set 
aside the award and entered judgment for him in the sum of $2,000 damages, with 
interest thereon at the legal rate from April 6, 1935, the date of the award. 

The appeal is from the judgment and order denying defendant's motion for a 
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new trial. We will continue to refer to the parties as they were in the court 
below. 
Plaintiff and defendant’s adjuster, having been unable to settle the loss, the 
parties had recourse to arbitration under the following provisions of the policy: 

“In the event of a disagreement as to the amount of loss the same shall, as 
above provided, be ascertained by two competent and distinterested appraisers, 
the insured and this company each selecting one, and the two so chosen shall 
first select a competent and distiriterested umpire; the appraisers together shall 
then estimate and appraise the loss, stating separately the sound value and 
damage, and failing to agree shall submit their differences to the umpire; and the 
award of any two shall determine the amount of such loss.” 

Plaintiff appointed one George W. Lott as an appraiser, and defendant 
appointed one Frank Maloney. These appraisers, who were in fact arbitrators, 
selected one J. R. Walert, as umpire. The award was made by Maloney and 
Walert in the sum stated in the answer. Lott refused to join in it. 

[1] Defendant contends, first, that we should reverse the judgment because 
the plaintiff, in the appointment of an appraiser, and throughout, sought an 
unfair and unconscionable advantage in the arbitration. Accordingly, it is argued 
that the court should apply the equitable maxim that he who comes into equity 
must come with clean hands, and leave the parties where they were found at the 
inception of the litigation. We need not determine this point because the record 
does not disclose that it was urged in the court below. It is well established in 
this jurisdiction by a long line of decisions that a point not urged in the lower 
court will not be considered on appeal. McLeod v. Lee, 17 Nev. 103, 28 P. 124; 
Studebaker Bros. Co. v. Witcher, 44 Nev. 442, 195 P. 334; Bralis v. Flanges, 45 
Nev. 178, 199 P. 475; Paterson v. Condos, 55 Nev. 260, 30 P.(2d) 283. 

[2] A major objection to the judgment is that the evidence is not sufficient 
to justify the action of the court in setting aside the award. This contention 
has been elaborately argued with reference to all of the grounds on which the 
trial court set the award aside. The reply alleges, among other things, that 
plaintiff was denied the right to present evidence to the arbitrators and umpire. 
Included in the findings is one to that effect, and we are of the opinion that it 
is sustained by substantial evidence. It is therefore unnecessary to consider 
whether any of the other findings have such legal support. On the issue of 
reasonable opportunity to present evidence we feel that it would result in useless 
extension of this opinion to detail the evidence tending to support the finding 
made thereon, and will state it in substance only. 

The first meeting of the arbitrators and umpire was held at Sacramento, Cal., 
in February, 1935; a second meeting at the site of the Club Crystal at Lake 
Tahoe on April 3, 1935; and a third and final meeting at Truckee, Cal., April 6, 
1935. At the first meeting, besides the arbitrators and umpire, Mr. George 
Springmever, Mr. W. N. Ball, and Mr. Joe King were present. Mr. Spring- 
meyer is an attorney for plaintiff, and Mr. Ball is the adjuster for the insurance 
company. 

Mr. King was a witness for plaintiff. He was a former owner of the Club 
Crystal. In answer to a question by Springmeyer about the first meeting, he 
testified: 

“Well, when we first met there we were all pretty friendly and started dis- 
cussing the thing, and, as I remember, you told Mr. Ball and Mr. Maloney we 
wanted to do this right and legally, and you wanted to present certain evidence 
and certain witnesses before the board of arbitrators, and vou expected to be 
present yourself, and wanted Mr. Ball to be present each time, and Mr. Maloney 
told you you had nothing more to do with it and they would meet whenever 
they felt like it, and he would get all the evidence they wanted.” 

In reply to enother question by Springmeyer, he testified: “ * * * You seemed 
to have quite an argument as to who would be present at this meeting of the 
hoard. You insisted on being present, and also asked that Mr. Ball be present 
when any witnesses or any evidence was presented, and Mr. Maloney insisted they 
would have the meetings when they pleased, that you had nothing more to do with 
it, it was entirely before the board and te would get what evidence they needed.” 

_ King was present at the meeting at the site, and concerning the condition 
existing there testified: “The ground was covered with snow, I should say four 
or five inches; in fact, so much you couldn’t determine the site. * * * ” At this 
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meeting he said Maloney said some hard things about him. Asked by Spring- 
meyer if anything was said in the meeting about witnesses, King replied: “You 
said you had some further witnesses you wanted to bring in, you wanted to 
bring in some carpenters and someone else to testify as to the size of the 
building, the approximate cost, so forth, and Mr.- Maloney said he didn’t need 
any more witnesses, didn’t need any more evidence. * * * You asked me about 
the cost of the building, or rather you asked Mr. Maloney to consult me about 
the cost of the building. * * * He, (Maloney) said he didn’t trust me, he 
intimated I was quite a liar.” 

On cross-examination concerning his testimony at the Sacramento meeting 
this witness was asked: “Now, what information have you given here in Court 
today that you didn’t give at the Sacramento meeting?” He replied, in substance, 
that he gave no information there as to the size of the building, and the materials 
put in; that Springmeyer asked him once about the size of the building and 
when he told him “Mr. Maloney jumped up and said that was wrong and didn't 
care to hear any more about it.” The witness testified that that was about all 
the information he gave and that, as far as he knew, no one else gave any 
information at the Sacramento meeting. 

George W. Lott was a witness for plaintiff at the trial. On this phase of the 
case he testified: “We went to the site of the building and it was agreed on in 
Sacramento we were to go there and recheck the size of this building, the 
structure. We found the ground in very bad condition. Although we did try 
to determine the length of the building from the road, it was hard to accomplish 
anything, and at that time Mr. Springmeyer suggested that Mr. King enlighten 
the thing by giving his idea of the dimensions and construction of the building. 
At that time Mr. Maloney said there wasn’t any use of Mr. King saying any- 
thing, he wouldn’t believe him on a stack of Bibles, and Mr. Ball made some 
remark carrying practically the same weight, but finally all of them stepped the 
building off and gave the different ideas from fifty to eighty feet. Mr. Spring- 
meyer insisted * * * that all evidence should be listened to and more evidence 
should be given to determine the structure and size of the building. At that 
time I suggested we come back at another time when the ground could be seen 
and rechecked for the size. That was my idea when we left, that would be done.’ 

Concerning the meeting in Truckee, Lott testified, in vart: “Mr. Maloney 
said: ‘Let’s get the thing started.’ I said: ‘I didn’t feel like getting started, 
didn’t think things were ready, and I said I didn’t think any one in the bunch 
knew anything about it,’ and I said ‘I think Mr. Springmeyer should be present.’ 
* * * T asked him (Maloney) several times—I wanted more evidence and I 
wanted it right. * * * wanted to find somebody who had worked on the building 
and knew how the building was constructed. I had never seen the building, 
knew nothing about it.’ * * * I said, ‘There is no use going on, stop right now 
until we find out how big this building is; let’s get Mr. Springmeyer and see if he 
knows somebody that can tell and if he can’t we will have to guess at it.’” 

George ape aaey er testified in substance as follows: Maloney resented his 
appearance at the Sacramento meeting, and said it was a matter for the arbitra- 
tors to decide in their own way and that no one else had any right to be present. 
“1 will get my evidence by myself in any way I see fit and vou or nobody else 
will know anything about it; I will work this thing out the way I wish,” he said, 
“because I have done this before.” The witness testified that he stated to the 
board: “I have made it clear to you by my letters, and I am going to stand upon 
the proposition, that every time you consider anything whatever I want to be 
present and hear what is said and know what is being done, and examine any 
scrt of evidence you may have. I want also to have the opportunity of present- 
ing my own evidence so that we can establish just as value would be established 
in a court of law.” According to this witness, when the meeting was held at 
the site of the building, there was from eight to ten inches of snow on the 
ground. There, he contended, Maloney assumed the same attitude of opposi- 
tion to his right to present evidence. The latter had no witness there but King, 
whom he asked various questions about the building. Maloney said he would 
not believe King under oath. “I don’t want to listen to any evidence,” he said, 

“I will get my own evidence in my own way.” Springmeyer said: “I notify you 
again that when you fix a date which is convenient to every one I will have 
witnesses present who will testify to all the details and items concerning this 
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building.” “Mr. Lott or Mr. Walert said,” the witness stated, “We will come 
back here another time when the snow is off and will find out if we possibly 
can the size of the building.” 

Springmeyer testified further that on April 5, 1935, in Reno, Maloney called 
him on the telephone inquiring as to the whereabouts of Lott, and said in the 
course of the conversation that he wanted to get through with this. The witness 
testified that he said to Maloney, “Whenever you men consider any evidence, 1 
have further evidence to offer, and you are not going to do anything unless I am 
present. Besides, there was no understanding as to the time and place when we 
leit Crystal Bay except we were going back to Crystal Bay some time later and 
hear more evidence; you are not going to get through with it tomorrow because 
I am .going to Stanford to see Mrs. Springmeyer and I am leaving on the nine 
o'clock train.” 

[3-5] We need not state the testimony of defendant’s witnesses on this 
point. It merely raises a conflict of evidence, which, under a long standing rule, 
must be resolved in favor of the finding of the trial court. The fact, if it is a 
fact, as defendant contends, that we are dealing with a common-law arbitration 
does not affect the rule of the finality of substantial evidence on disputed 
questions of fact. Nor does the language in Steel v. Steel, 1 Nev. 27, relied on 
by defendant, affect this rule. There the court was speaking of the determina- 
tive quality of an award as against mere errors of law or fact involved in a 
given case. As to these, an award has the character of conclusiveness. But we 
are dealing with an issue in which an arbitration and umpire have allegedly 
acted beyond the scope of their authority, namely, in depriving a party of the 
right to present evidence. In this situation equity intervenes and the finding 
of the lower court based on substantial evidence as to that issue may not be 
disturbed. The case of Firemen’s Fund Ins. Co. v. Flint Hosiery Mills (C.C.A.) 
74 F.(2d) 533, 104 A.L.R. 556, pressed upon us in support of defendant’s position 
does not aid him because the rule is not the same. In the federal jurisdiction 
the appellate court is not bound by a decision of the lower court made on con- 
flicting evidence, in a case in equity, but tries it de novo. In our jurisdicition 
the rule applies in equity as well as in an action at law. Costello v. Scott, 30 
Nev. 43, 93 P. 1, 94 P. 222; Schmidt v. Horton, 52 Nev. 302, 287 P. 274. 

[6] Defendant’s counsel seeks to bring the point within the scope of the 
exception recognized and applied in Smith v. Goodin, 46 Nev. 299, 206 P. 1067, and 
Valverde v. Valverde, 55 Nev. 82, 26 P.(2d) 233. To this end the credibility of 
the testimony of plaintiff's witnesses has been repeatedly assailed. As to this 
contention, we say that their testimony is not of the weak and inconclusive 
character deemed to be without legal weight in those cases. Again, defendant 
contends that the arbitrators and umpire were chosen as experts and, therefore, 
under a well-established rule, were entitled to make an award based on their 
technical knowledge of the subject-matter of the arbitration. In answer we say, 
there is nothing in the agreement for arbitration to indicate that the matter 
was to be decided without the parties being heard and accorded the right to 
present evidence. Moreover, the character of the subject-matter of the dispute, 
to wit, the total destruction of a building and fixtures by fire, forbids an inference 
that the arbitrators and umpire were chosen as experts to decide the matter 
from their own knowledge. As stated in Omaha 2 Omaha Water Co., 218 U.S. 
180, 30 S.Ct. 615, 617, 54 L.Ed. 991, 48 L.R.A.(N.S.) 1084: 


“The dispute concerned the thing which had been destroyed, the value of 
something which was not to be inspected and valued from observation because it 
was not in existence. Evidence was therefore essential to show what had been 
destroyed as well as its value.” 


|7] It is well settled that parties are entitled to be heard and present evidence 
before the arbitrators, and depriving a party of such substantial right is mis- 
conduct that will render the award invalid. Christenson vy. Cudahy Packing Co., 
198 Cal. 685, 247 P. 207; Modern System Bakery v. Salisbury, 215 Ky. 230, 284 
S.W. 994; City of Auburn v. Paul, 113 Me. 207, 93 A. 289, Ann.Cas.1917E, 136; 
Second Soc. of Universalists v. Royal Ins. Co., 221 Mass. 518, 109 N.E. 384, Ann. 
Cas.1917E, 491; Day v. Hammond, 57 N.Y. 479, 15 Am.Rep. 522; Coons v. Coons, 
95 Va. 434, 28 S.E. 885, 64 Am.St.Rep. 804; Dufresne v. Marine Ins. Co., 157 
Minn. 390, 196 N.W. 560; A&tna Ins. Co. v. Hefferlin (C.C.A.) 260 F. 695; Halstead 
v. Seaman, 82 N.Y. 27, 37 Am.Rep. 536; 2 R.C.L. p. 378-9; 5 C.J. pp. 84, 93; 2 
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Am.Juris. p. 929; Morse on Arbitration and Awards, pp. 117, 536; Russell on 
Arbitration and Awards, pp. 171, 442, 443. 

[8] The defendant contends that there was never a sufficient offer of evi- 
dence on the part of plaintiff to afford an adequate basis for the finding that 
he was denied this right. We think the testimony which the trial court accepted 
as most credible was sufficient in this regard. True, Springmeyer did not state 
the names of the witnesses he proposed to produce, but it seems that the names 
of witnesses having first-hand information of the value of the building were not 
then known to him. However, he did state in a general way the character of the 
evidence he wished to adduce which was material to establish the value. The 
only witness he had at the meeting at the site was denounced by Maloney as 
unworthy of belief. His mind, according to King, Lott, and Springmeyer, was 
closed to the reception of any evidence which plaintiff could present, and closed 
from the beginning of the arbitration at Sacramento. He had an erroneous 
notion of the duties of an arbitrator not acting in the capacity of an expert. 
The meeting at the site does not seem to have been productive of anything but 
dissention. It was not considered final and the circumstances were such as to 
induce Springmeyer to believe that there would be another meeting at which 
he would have the opportunity, at least, to offer evidence of the kind he 
indicated. He was not afforded such right, and this was fatal to the award. 

We have given due consideration to the evidence as a whole and find that it 
adequately supports the judgment. This is so without regard to whether the 
escalator (outside elevator) and neon sign are covered by the policy. (Defendant 
insists they are not.) It appears from the record that the court did not take 
these into consideration in evaluating the damages suffered. 

It is contended that the bar and back bar should not have been considered 
because they were trade fixtures and not covered by the policy. Plaintiff 
contends that they were permanent fixtures and insured with the building. We 
need not determine their character in this regard for their value was found to 
be $900, and the value of the building $9,500. Therefore if they had been left 
out of the account by the court in ascertaining the value of the latter there would 
still be a value in excess of $8,500, the total of the three insurance policies. 

[9] It is contended that the trial court erred in allowing interest in the 
judgment from April 6, 1935, instead of from date of judgment, March 5, 1936. 
We are also of this opinion. Section 4322, N.C.L., in so far as it is applicable, 
provides: 

“When there is no express contract in writing fixing « different rate of 
interest, interest shall be allowed at the rate of seven per cent per annum upon 
all money from the time it becomes due, in the following cases: 

“(a) Upon contracts, express or implied, other than book accounts.” 

The policy of insurance is a contract and contains the following stipulation: 

“The loss shall not become payable until sixty days after notice, ascertain- 
ment, estimate, and satisfactory proof of loss herein required have been received 
by this company, including an award by appraisers where appraisal has been 
required.” 

This stipulation provides methods for establishing the loss, in other words, 
for liquidating the claim and fixing a time thereafter for payment. But as there 
was no satisfactory proof of loss, or valid award, the demand was unliquidated 
until the rendition of judgment. 

[10] The money did not become due under the statute until then. The 
statute is in harmony with the general rule that interest is not recoverable upon 
unliquidated demands, but is allowable only after such demands have been merged 
in a judgment. 33 C.J. 211. Our conclusion is sustained by the ruling in Stem- 
mer v. Insurance Company, 33 Or. 65, 49 P. 588, 53 P. 498, 504. In that case the 
insured sued to set side the award of arbitrators. The award was upheld. On 
the question of plaintiff’s claim for interest from the time of his loss, the court 
said: 

“The suit is not prosecuted to recover the amount awarded, and the damage 
sustained by plaintiff, although ascertained by the appraisers, was unliquidated 
until the decree was rendered, for which reason there was no error in refusing 
to allow interest.” 

The statement quoted from 15 R.C.L. 26, and asserted as the law of this case, 
is not applicable. It regards interest allowed as damages when the amount of 
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damages is more or less in the discretion of the court. Such is not this case. 
Here interest is allowable only by reason of the statute. 

[11] The court denied defendant’s motion to retax costs for mileage for five 
witnesses for thirty-two miles at 15 cents per mile from Reno, Washoe county, to 
Carson City, in Ormsby county, where the case was tried. The parties agree 
that the items of mileage are proper to be allowed as costs, and as their view is 
contrary to the decisions of this court, they have stipulated that we may deter- 
mine the question. 

They contend that said items are allowable as costs notwithstanding section 
8978, N.C.L., which provides in part: 

“No person shall be required to attend as a witness before any court, judge, 
justice, referee, or other officer, out of the county in which he resides, unless 
the re be less than thirty miles from his place of residence to the county 
of trial.” 

We do not agree with counsel. This court has uniformly held that fees for 
mileage of witnesses cannot be taxed as costs when not subpcenaed in the case 
according to law. Meagher v. Van Zandt, 18 Nev. 230, 2 P. 57; Zelavin v. 
Tonopah Belmont Dev. Co., 39 Nev. 1, 149 P. 188; Bream v. Nevada Motor 
Company, 51 Nev. 100, 269 P. 606; Warren vy. De Long 57 Nev. , 59 P.(2d) 
1165. 

The rulings in those cases turned on the construction given the words 
“required to attend” appearing in the statute in force when the decisions were 
made (Comp.Laws1873, § 2742), which provides: 

“Witnesses required to attend in any of the Courts of this State shall be 
entitled to the following feés [compensation].” 

It was held that one was not required to attend as a witness save when a 
subpoena was served upon him. The said witnesses in the instant case were not 
required to attend because of said section 8978. 

Counsel concede the soundness of Zelavin v. Tonopah Belmont Dev. Co., 
supra, which was decided in 1915. But they refer us to section 8934, N.C.L., as 
amended by Stats. of 1919 at page 56, and say that in Bream vy. Nevada Motors 
Company, supra, decided in 1928, we overlooked the change wrought by the 
amendment. They insist that the following part thereof was intended to change 
the rule of the former case: 

“Issuance or service of subpcena shall not be necessary to entitle to prevailing 
party to tax, as costs, witness fees and mileage, provided that such witnesses be 
sworn and testify in the cause.” Stats.1919, p. 56. 

This amendatory statute was approved March 10, 1919. Whether the 
Legislature of 1919 intended thereby to effect such change is of no consequence, 
for it is clear that a subsequent enactment by the same Legislature approved 
March 26, 1919, is decisive of the question against counsels’ contention. The 
pe rtinent part of this statute reads: 

“$1. Witnesses required to attend in the courts of this state shall receive 
the following compensation.” Section 8490, N.C.L. 

[12, 13] We must presume that the Legislature employed the words “wit- 
nesses required to attend” as they have been construed by this court. Being the 
later enactment, it is controlling under a well-settled principle of law. 

We observe that the Legislature of 1933 employed the same words in 
amending section 8490, N.C.L.Stats.1933, p. 68, c. 60, § 1. 

As the five witnesses in this case were not required to attend, their mileage 
should not have been allowed as costs. 

The trial court is ordered to retax the costs in accordance with these views. 

That part of the judgment allowing interest from April 6, 1935, is modified so 
as to allow interest at 7 per cent. per annum from the date of judgment. 

As so modified, the judgment and order denying defendant’s motion for a 
new trial are affirmed. 

Coleman, C. J., and Taber, J., concur. 
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BEAN v. PHILADELPHIA FIRE & MARINE INS. CO. 
SAME v. MERCANTILE FIRE INS. CO. OF AMERICA. 
Supreme Court of New Hampshire. Grafton. Feb. 2, 1937. 
190 Atlantic Reporter 131. 
NOTICE OF LOSS. 

Provision of fire policy that, in case of loss or damage under policy, a state- 
ment in writing, signed and sworn to by insured, should be forthwith rendered to 
insurer setting forth value of property insured, being in conflict with statute allow- 
ing 30 days for notice of loss, compliance therewith was not essential to maintain 
suit on policy (Pub. Laws 1926, c. 276, § 9). 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 

2. NOTICE OF LOSS. 

In actions on fire policies wherein insured sought to excuse failure to give 
notice of loss until over four months after fire because of insanity, evidence /e/ld 
to warrant conclusion that insured was mentally unbalanced from time almost 
immediately after fire until dismissal from state hospital for insane more than 
four months later, so as to excuse failure to give notice within 30 days after fire 
as required by statute (Pub. Laws 1926, c. 276, § 9). 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

3. INSANITY. 

Fact that insured while in state hospital for insane wrote letter to a friend 
requesting assistance in obtaining an early discharge from hospital did not pre- 
clude insured from raising defense of “insanity” for. failure to give notice of fire 
loss to insurers within 30 days after fire, as required by statute, on ground that 
insanity was not cause of insured’s failure to write to agent of insurerg, where 
physician in hospital had testified that insured’s mental condition was such that 
it probably would not have occurred to him to write to insurers concerning loss 
(Pub.Laws 1926, c. 276, § 9). 

Insanity, to be “causal insanity,” may consist in a condition which 
renders it impossible to write at all, but it does not of necessity have to 
consist in such a condition, and may be causal if it obliterates need for 
writing from the mind. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

4. INSANITY. 

Absence of evidence of organic nervous disease did not preclude insured from 
setting up his insanity as defense for failure to give notice under fire policy within 
30 days after fire loss, as required by statute, since whether incapacity springs 
from organic disease or functional impairment may be of evidentiary but 1s not 
of operative importance (Pub.Laws 1926, c. 276, § 9), 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

5. STATUTES. 

Chapter of Public Laws dealing with fire insurance contracts and suits thereon 
is not a penal statute, but derives operative force by virtue of section making 
chapter part of every contract of insurance to which it is applicable and by virtue 
of express stipulation in policies making it part of contract (Pub.Laws 1926, c. 
276: c. 276, § 29): 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

6. NOTICE OF FIRE. 

Statutory requirement of notice of fire loss within 30 days after fire constitutes 
condition precedent to right of recovery by insured, but, if there be a condition 
precedent to do an impossible thing, the obligation becomes single (Pub.Laws 
1926, c. 276, § 9). 

(For other cases, see Insurance, Dec. Dig. §§ 535, 539[6].) 

INSANITY. 

Causal insanity of insured rendered it impossible for him to comply with con- 
dition precedent in fire policy of notice of fire loss within 30 days, as required by 
statute, and excused him from compliance with statute until his sanity returned 
(Pub.Laws 1926, c. 276, § 9). 


(For other cases, see Insurance, Dec. Dig. § 539[6].) 
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Exceptions from Superior Court, Grafton County; Young, Judge. 

Actions of assumpsit by Norman M. Bean against the Philadelphia Fire & 
Marine Insurance Company and against the Mercantile Fire Insurance Company 
of America. Judgment of nonsuit for defendant in each case, and plaintiff brings 
exceptions, 

New trial. 

Two actions of assumpsit, on policies of fire insurance covering the plaintiff’s 
camp and its contents which were totally destroyed by fire. Trial by jury. 

The fire occurred late at night on April 4, 1935. On April 6, 1935, after the 
plaintiff had been subjected to lengthy questioning in regard to the origin of the 
fire by the local chief of police and by the sheriff and solicitor of the county, his 
behaviour became so extraordinary that those officers sent for two doctors who, 
after examining the plaintiff, committed him to the state hospital in Concord as an 
insane person. He remained there under treatment until August 16 of that year 
when he was discharged as normal “for all intents and purposes.” 

Soon thereafter he consulted counsel, and on August 29, 1935, that counsel 
wrotg a Jetter to the defendants’ local agent informing him of the fire and request- 
ing blanks for the purpose of filing a formal proof of loss. The defendants’ agent 
admitted having received the above letter, but there is no evidence that it was 
ever answered. 

It also appeared in evidence that on April 8, 1935, four days after the fire, the 
defendants’ local agent gave them written notice of the loss on blanks provided 
by them for that purpose. 

Both policies were written in the New Hampshire standard form and, in addi- 
tion to including the provisions of P.L. c. 276, as required by section 25 of that 
statute, contained a clause to the effect that: “In case of loss or damage under 
this policy, a statement in writing, signed and sworn to by the insured, shall be 
forthwith rendered to the Company, setting forth the value of the property insured,” 
ete. 

\t the close of all the plaintiff's evidence on the question of notice and the 
reasons for his noncompliance with the terms of the policies and with P.L,. c. 276, 
§ 9, a nonsuit was ordered in each case to which the plaintiff excepted. 


\ll questions of law thereby raised were transferred by Young, J. 

Willard Wight, of Littleton, and George W. Pike of Lisbon, for plaintiff. 

John J. Moke, of Littleton, for Philadelphia Fire & Marine Ins. Co. 

Thorp & Branch (Frederick W. Branch orally), of Manchester, for Mercantile 
Ins. Co. of America. 

Woopsury, Justice. 


[1] The provision of the standard form of fire insurance policy quoted above 
which requires that a signed and sworn statement or proof of loss be filed with 
the insurer forthwith after a fire is in conflict with P.L. c. 276, § 9, and compliance 
therewith is not essential to the maintenance of a suit upon the policy. Levi v. 
Insurance Co., 75 N.H. 551, 553, 78 A. 617, and cases cited. 

The question remains, however, as to whether or not the plaintiff’s insanity, if 
proved, would excuse him from giving the notice required by section 9 of chap- 
ter 276 of the Public Laws. 

[2] On the issue of the plaintiff’s insanity, one of the doctors from the staff 
of the state hospital testified that in his opinion the plaintiff was insane when 
admitted to that institution, that thereafter his condition gradually improved, and 
that upon his discharge “he was normal enough to get around and look after his 
own business.” He also testified that this change was “a gradual process,” that 
it was “a matter of relativity,” and that there was no precise time during his stay 
at the hospital when it could be said that “he went from an insane condition to a 
condition that you might ordinarily term normal.” In addition, one of the doctors 
who committed the plaintiff to the state hospital testified to the effect that when 
he saw the plaintiff between one and two o’clock in the morning after the fire he 
was dishevled in appearance, that “his eyes were bloodshot as if he had been cry- 
ing,” and that he was in a “highly nervous state.” This doctor also testified that 
the plaintiff's condition then was the same as it was during the evening of April 
6, when he was committed to the hospital. The foregoing evidence is clearly suffi- 
cient to warrant the conclusion that the plaintiff was mentally unbalanced from a 
time almost immediately after the fire on April 4 until August 16, 1935. 
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[3] It appears in the record that on April 9, 1935, the plaintiff wrote a letter 
to a friend requesting assistance in obtaining an early discharge from the hospital, 
and from this the defendants argue that if he could write this letter it could not 
be found that insanity was the cause of his failure to write to the defendants’ 
agent giving him notice of the loss. This argument is without merit because the 
doctor from the staff of the state hospital referred to above testified that the 
plaintiff, owing to his mental condition, “was very dependent on us to arrange his 
outside affairs,” and that his condition was such that it probably would not have 
occurred to him to write to the defendants regarding his loss. He also testified 
that although there was not necessarily anything irrational or indicative of insanity 
in the letter which he did write, “that doesn’t mean anything.” Insanity, to be 
causal, may consist in a condition which renders it impossible to write at all, but 
it does not of necessity have to consist in such a condition. It is no less causal 
if it obliterates the need for writing from the mind. 


[4] The defendants’ additional argument to the effect that because of the 
absence of evidence of organic nervous disease, the plaintiff, in contemplation of 
law, must be regarded as sane, is also without merit. Dennett v. Dennett, 44 N. 
H. 531, 538, 84 Am.Dec. 97. The law is concerned with the question of whether 
or not the plaintiff's mind is so far affected as to render him incapable of transact- 
ing business like that in question (Pevear v. Pevear, 79 N.H. 524, 107 A. 605; Upton 

Conway Lumber Company, 81 N.H. 489, 490, 128 A. 802), and whether that 
isemmnaiier springs from organic disease or functional impairment may be of evi- 
dentiary but is not of operative importance. Roberts v. Barker, 63 N.H. 332, 335, 
and cases cited. It follows that there is sufficient evidence in the record to war- 
rant the finding that due to insanity the plaintiff was unable to give the written 
notice required by the statute until August 16, 1935, which was within thirty days 
of the date upon which notice was actually given. 

[5, 6] Chapter 276 of the Public Laws is not a penal statute. It derives 
operative force from the fact that, by virtue of section 25, as well as by express 
stipulation in the policies here in suit, it is included in and forms a part of both 
contracts of insurance. Gleason v. Insurance Company, 73 N.H. 583, 586, 64 A. 
187. By section 9 thereof a duty is imposed upon the insured for the benefit of 
the insurer, the office of this section being “to compel the insured to notify 
insurers of a loss in time to enable them to investigate its cause.” Flynn v. Insur- 
ance Company, 77 N.H. 431, 92 A. 737, 738. This requirement of notice constitutes 
a condition precedent to the right of recovery (Patrick v. Insurance Company, 43 
N.H. 621, 80 Am. Dec. 197), but, “if there be a condition precedent to do an impos- 
sible thing, the obligation becomes single.” Worsley v. Wood, 6 D. & E. 710, 719, 
cited in Johnson v. Casualty Company, 73 N.H. 259, 262, 60 A. 1009, 111 Am.St. 
Rep. 609. 

[7] With the exception of Alabama and New York the courts of this country, 
in so far as they have passed upon the matter, appear to be unanimous in holding 
that causal insanity on the part of an insured renders it impossible for him to 
comply with the condition precedent of notice. In Johnson v. Mut. Life Insurance 
Company (C.C.A.) 70 F.(2d) 41, 44, after citing cases from the minority juris- 
dictions, the following language appears: “An overwhelming majority of the state 
courts that have passed upon the matter have, however, laid down the rule that a 
condition precedent requiring notice or proof of disability is excused where its 
performance is impossible by reason of the physical or mental incapacity of the 
insured, as where the insured is insane or unconscious during the period when 
proof should have been furnished, and that the condition may be performed within 
a reasonable time after the incapacity is removed.” This case also contains an 
exhaustive citation of authorities. In addition, see Joyce on Insurance, § 3280; 
14 R.C.L. 1333; Pfeiffer ¢. Missouri State Life Ins. Co., 174 Ark. 783, 297 S.W. 
847, 54 A.L.R. 611. And for specific application of the foregoing principle to fire 
insurance policies, see Germania Fire Ins. Co. v. Boykin, 12 Wall. 433, 20 L.Ed. 
442: Hartford Fire Ins. Co. v. Doll (C.C.A.) 23 F.(2) 443, 56 A.L.R. 1059; 
Houseman vy. Insurance Company, 78 W.Va. 203, 88 S.E. 1048, L.R.A.1917A, 299. 

The case of Kilgore v. Loyal Protective Association, 78 N.H. 498, 102 A. 34, 
relied upon by the defendants, is not an authority at variance with the majority 
rule stated above. In that case the insanity of the insured was held not to excuse 
non payment of premiums, but the payment of premiums goes to the existence of 
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the contract of indemnity itself; it does not relate to procedure after loss under 
an existing contract has occurred. 

In our opinion the majority rule is more in harmony with the general policy 
of the law of contracts which protects insane persons from the results of their 
incapacity, and we have no hesitation in applying it in the construction of the 
statute. 

It follows that the defendants’ motions for nonsuits were improperly granted. 

New trial. 

Branch, J., did not sit. 

Page, J., was absent. 

The others concurred. 


© “= 
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GLEN NAT. BANK v. AUTOMOBILE INS. CO. OF HARTFORD 
CONN., and fourteen other cases. 


Supreme Court, Appellate Division, Third Department. Jan. 14, 1937. 
293 New York Supplement 181. 


1. EXPLOSION. 

In actions on fire policies, whether explosion was preceded by a hostile or 
negligent fire held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

Appeal from Supreme Court, Schuyler County. 

Fifteen actions by the Glen National Bank against the Automobile Insurance 
Company of Hartford, Conn., the Commercial Union Insurance Company, Limited, 
the Continental Insurance Company, the Hartford Fire Insurance Company, the 
Home Insurance Company, the London Assurance Corporation, the National Ben- 
Franklin Fire Insurance Company of America, the National Liberty Fire Insur- 
ance Company of America, the Niagara Fire Insurance Company, the North 
Western National Insurance Company, the Phoenix Insurance Company, the 
Providence Washington Insurance Company, the Springfield Fire & Marine Insur- 
ance Company, the Tokio Marine & Fire Insurance Company, Limited, and the 
Westchester Fire Insurance Company of New York. From final judgments for 
plaintiff, defendants appeal. 

Affirmed. 

Argued before Hill, P. J., and Rhodes, Crapser, Bliss, and Heffernan, JJ. 

Hinman, Howard & Kattell, of Binghamton (C. Addison Keeler, of Bingham- 
ton, of counsel), for appellants. : 

Lee, Levene & McAvoy, of Binghamton (David F. Lee, of Binghamton, of 
counsel), for respondent. 

Per Curiam. 

Appeal from judgments for fire damage in favor of the plaintiff as demanded 
in the several complaints. These judgments were entered after the verdict of a 
jury. 

It is unquestioned that plaintiff's banking house was injured on October 12, 
1926, at least to the amount of the judgments. Most of the damage was caused 
by an explosion. It is the contention of the plaintiff that the explosion had been 
preceded by a hostile or negligent fire, while the defendants contend that there 
was no hostile fire until after the explosion, which they argue was caused by a 
friendly fire—a match in the hands of the janitor Furner which he had ignited to 
furnish light to aid him in investigating the cause of a hissing noise that he heard 
in the southeast corner of the basement of the building. The parties differ little 
if any upon the law. The New York state case chiefly featured in the brief by 
the appellants is Briggs v. North American Mercantile Ins. Co., 53 N.Y. 446, 
while the respondent first cites Wheeler v. Phenix Insurance Co. of Brooklyn, 203 
N.Y. 283, 96 N.E. 452, 38 L.R.A.(N.S.) 474, Ann.Cas.1913A, 1297. Judge Haight 
who wrote the opinion in the latter case stated, “We do not regard the case of 
Briggs v. North American Mercantile Insurance Co. (53 N.Y. 446) or the case 
of Hustace v. Phenix Insurance Co. of Brooklyn (175 N.Y. 292, 293 [67 N.E. 592, 
62 L.R.A. 651]) as in conflict with the views hereinabove expressed.” 203 N.Y. 
283, at page 289, 96 N.E. 452, 454, 38 L.R.A.(N.S.) 474, Ann.Cas. 1913A, 1297. 
The doctrine enunciated in that opinion is indicated by the following, “It has fre- 
quently been considered by the courts and text writers upon the subject, who have 
quite uniformly reached the conclusion that when a negligent or hostile fire exists 
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within the insured premises and an explosion results therefrom under such cir- 
cumstances as to constitute the fire the proximate cause of the loss and the explo- 
sion merely incidental the company becomes liable upon its policy for the loss 
resulting therefrom.” 203 N.Y. 283, at page 288, 96 N.E. 452, 454, 38 L.R.A.(N.S.) 
474, Ann.Cas.1913A, 1297. In discussing the opinion by Justice Swayne in Wash- 
burn v. Miami Valley Insurance Co. (C.C.) 2 F. 633, Judge Haight in the Wheeler 
Case says with approval, “He then proceeds with an elaborate discussion of the 
question, reaching the conclusion that the explosion was a part of the fire and 
as such was covered by the general language of the insurance policy.” 203 N.Y, 
283, at page 289, 96 N.E. 452, 454, 38 L.R.A. (N.S.) 474, Ann.Cas.1913A, 1297, 

The extent of damage to the building is not questioned, the evidence by Fur- 
ner that he lighted a match to aid in his inspection was not controverted, the trial 
justice outlined the question of fact lucidly and succinctly, “If this fire of the 
match in the hands of Mr. Furner set off the explosion, an immediate, instantaneous 
explosion, as is claimed by the defendant, there is no recovery here. Your verdict 
will be no cause of action. If this fire from the match caused a fire of gas that 
became ignited from it, which burned an appreciable length of time, which in 
burning caused the joists to become aflame, and then and then only the explosion 
occurred, then if you find that is the fact, you may say that the fire in the rafter 
was a hostile fire, even though it may originally have been caused by the match. 
In other words, if you find that there was an explosion and that that explosion 
followed and was incident to a hostile fire such as I have illustrated, if you should 
find a fire in the rafter and the explosion followed it, was incident to it, then your 
verdict may be for the plaintiff here.” 

Il, 2] Defendants’ reliance is placed quite largely upon the deposition of Fur- 
ner who was dead at the time of the trial. The building was damaged on Colum- 
bus Day when the bank was closed. Furner had worked about the building during 
the day and just before 6 o’clock had brought in the flags which had been displayed 
outside and placed them in the southeast corner of the basement. He stated, 
“Why, I just got the flags back and I thought I heard a hissing noise and I thought 
it sounded like steam escaping, and I went over to where the noise seemed to be 
and struck a match. * * * 

“Q. And what happened? A. Enough happened. 

“Q. Describe it in your own way. A. There wasn’t anything to describe. 

“Q. Give your best description of it. A. The noise I heard resembled putting 
dynamite under a stump in a field, 

“Q. How many of those noises did you hear? A. Just one. 

“QO. What happened to you? A. I must have got knocked over on the cement. 

“Q. Then what? A. I was all buried up and I uncovered myself. 

“Q. What were you buried up with? A. Lumber and one thing and another. 

“QO, Were you unconscious? A. No sir. 

“Q. When you uncovered yourself, as you say, what did you do? A. Got up 
and walked out. 

“Q. Where did you walk? A. Right out through the basement. 

“Q. To the westerly end of the building and through the same doorway? 
A. Yes sir. 

“QO. You went back how far? A. Clear to the west end. * * * 

“OQ. How did you get out? A. I climbed up through the doorway and stuck 

y head up. 

“Q. Did you see any indication of fire? A. No sir. 

“QO. Did you smell any smoke? A. No sir. * * * 

“QO. Who was it that assisted you out of the basement when you were crawl- 
ing out, or assisted you? A. Dan Murphy took hold of my arm. 

“Q. You had got nearly out then? A. Yes sir.” 

Plaintiff argues that this evidence, which would sustain a finding that an explo- 
sion followed immediately upon the lighting of the match and without an inter- 
vening hostile fire, is weakened by the following: That the weight of evidence 
shows that Furner was not assisted out of the northwest corner of the cellar by 
Murphy, but by witnesses Bissell and Storch, aided by a Mr. Royce, Storch’s evi- 
dence being: 

“Q. State where you observed the janitor, if you observed him. A. He was 
six or eight feet from where the door had been down below where the floor had 
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been covered with plaster, and boards and lath and part of the stairs, just his head 
sticking up. 

“Q. What did you do? A. I went right in and Mr, Bissell came in. Mr. 
Bissell spoke to Mr. Furner, I think his name was. I grabbed hold of his shoulders 
and pulled him out. Somebody else came along and gave me a hand in getting 
him out. They got him out and put him in a car and took him-to the hospital. 

“Q. At the time you saw him there at the back end how much covered was 
he with débris or wreckage? A. All except his head.” 

Bissell’s evidence was substantially the same. The plaintiff argues that the 
northwest corner of the basement being about 86 feet from the southeast corner 
where Furner stated he fell, it would have been impossible for him to walk through 
the basement to the northwest corner and cover himself with the débris mentioned. 
Also, that a 230-pound steel door from a storage vault in the basement was blown 
off and came to rest at the point where Furner claims to have fallen, the evidence 
as to the vault door being: 

“Q. The door on the easterly vault did you observe that? <A. Yes sir. 

“QO. Was that on or off? A. Off. 

“Q. Where was it located? <A. It was blown back into the southeast corner, 
the joists of the floor stood down in front of the door. The door blew over and 
then the joists and flooring came down.” 

Defendants place this door near but not at the point where Furner says he fell. 

\mong the items of proof which plaintiff argues sustain the inference drawn 
by the jury that the explosion was preceded by a hostile fire, are the following: 
That certain of the books and papers in the storage vault were burned and charred 
and the door thereof blown out as has been mentioned, and this because of pres- 
sure from within the vault, and in order to have had pressure within the vault a 
hostile gas fire would necessarily have traveled from the match, a distance of 
some 25 feet, and through the crevices about the door in order to have exploded 
the gas within the vault and, further, that charred pieces of wood were found 
forced into the ceiling of the room above the basement and outside of the build- 
ing, and as the splinters of wood were driven into the ceiling and expelled from 
the building by the explosion it must have succeeded a hostile fire which had 
charred and burned the débris. A witness within a few feet of the bank building 
was asked, 

“O. Just go back Mr. Kelly. Prior to the time you saw any flames, did you 
at any time hear an explosion? A. No sir. * * * 

“O. Did you see flames? A. I saw a flash from flames, or flames, something 
lit that window up so I could see it. 

“QO. That window, was that about how far back in the bank, I mean as to dis- 
tance, whether half way back or so? A. Back better than half or three-quarters 
of the way I should say. (This would place the window where the flame was vis- 
ible forty to sixty feet from the place where Furner says he lighted the match.) 

“OQ. Whatever happened to you, did it happen to you the way you have men- 
tioned here? A. I guess it did. All I saw was the flash. I didn’t see or hear any- 
thing after that. I was blown across the road. 

“Q. Did you hear any noise at any time prior to the time you saw these flames 
there? A. No, sir, I didn’t hear any at all.” 

From the foregoing, and but small and fragmentary portions of the evidence 
on either side have been referred to, there was a question of fact for the jury. 
The plaintiff having the verdict upon this appeal is entitled to have the evidence 
in its favor viewed in the most favorable light. 

The judgment and orders should be affirmed. 

Judgments and orders affirmed, with one bill of costs. 


SCHULTZ et ux. v. MORTON et al. No. 12080. 
Court of Civil Appeals of Texas. Dallas. Dec. 12, 1936. 
Rehearing Denied Jan. 23, 1937. 
1. REPLACEMENT. 
Fire insurance money was not exclusively the fund of the mortgagors or the 
mortgagee, but was fund in which each had common interest for accomplishment 
of common purpose, and hence was proper subject of contract. 


(For other cases, see Insurance, Dec. Dig. § 581.) 
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2. REPLACEMENT. 

Mortgagee and mortgagors who orally agreed that proceeds of fire policy 
should be applied as credit on mortgage note had right to change such oral agree- 
ment to carry out common purpose of parties by restoring the security by replacing 
the improvements. 


(For other cases, see Insurance, Dec. Dig. § 581.) 


Appeal from District Court, Dallas County; Jno. R. Rawlins, Judge. 

Suit by R. F. Schultz and wife against W. S. Morton and another. From 
the judgment, the plaintiffs appeal. 

Affirmed. 

Hall & Ashworth, of Dallas, for appellants. 

Helen M. Viglini and D. T. Dealey, both of Dallas, for appellees. 

Bon, Justice. 

The appellants, R. F. Schultz and wife, Beulah Schultz, instituted this suit 
against the appellees, W. S. Morton and Walter Hogg, to restrain by injunction the 
sale of their homestead under the powers of a duly executed deed of trust, and to 
cancel a note, deed of trust, and other liens affecting the title to the property. The 
ground for the relief sought was, that the note forming the basis for the liens 
had been fully paid, and, if not paid, any balance unpaid, appellants tender payment 
on final determination of the amount due. 


The record reveals that, on June 23, 1928, the appellants executed and deliv- 


ered to appellee W. S. Morton a promissory note in the sum of $3,000, secured by 
a deed of trust on the property in question. Walter Hogg was made trustee. 
Appellants made no attack, in pleadings, on the deed of trust, if, indeed, it could 
be attacked, as not being a valid lien on the property. The note was payable 
in installments of $35 per month, and bore interest at the rate of 8 per cent per 
annum, from date until paid, and provided for 10 per cent attorney’s fee on the 
principal and interest in the event of default. The installments were paid as they 
became due and duly credited on the note to the date of a fire, which destroyed 
the improvements on the property, and payments were made thereafter until appel- 
lants made default resulting in posting of notices for sale of the security under 
the terms of the deed of trust. 

The improvements on the property were insured in the sum of $2,600, payable, 
in the event of fire, jointly to appellants and appellee W. S. Morton, as their 
interest may appear, “to cover and pay off any indebtedness due, or which might 
be due at the time of destruction of the property.” 

On the 9th day of March, 1932, the improvements on the property were 
destroyed by fire, resulting in the insured collecting from the insurance company 
the sum of $2,168.32, which amount was paid to appellee Morton and by him placed 
in the First National Bank in Dallas, to his credit. On the failure of appellee 
to apply this fund to the note, the suit followed. , 

The cause was tried to a jury and, after some deliberation, the trial court 
determined that the isue involved presented only a question of law, withdrew the 
case from the jury, and entered judgment, denying to appellants the injunctive 
relief, and in favor of appellee W. S. Morton, against appellant R. F. Schultz, for 
the sum of $2806.77, being the balance due on the note, principal, interest, and 
attorney’s fees, and against both appellants, foreclosing the deed of trust lien 
on the property. 


In pleadings and proof, appellants contend that the funds were turned over 
to the mortgagee, under an expressed agreement that he would apply the fund 
to the credit of the note, thus reducing, if not paying in full, the amount of the 
note, by the money received from the insurance company; while appellees contend 
that no such agreement was ever made that $270.21 was applied as a credit on 
the note, and the residue employed by him, with the knowledge and consent of 
appellants, in the restoration of the burned buildings. 


The testimony is replete that the note was never credited with the insurance 
money, except the amount above stated; that the mortgagee, with the knowledge 
and consent of appellants, restored the premises in its former condition and value; 
and that, after the restoration of the buildings, appellants resumed their occupancy, 
paid the monthly installments on the original note as theretofore, and continued 
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such payment for more than two years thereafter, with knowledge that the note 
had never been credited with the insurance money, except only as to the residue 
of $270.21 remaining after the fund had been employed by the mortgagee for the 
preservation and restoration of his security by constructing a new building in place 
of that destroyed. No new note or written evidence of security ever passed 
between the parties for the amount of such restoration, and appellants again insured 
the property to indemnify the mortgagee. 

The insurance policy, made payable jointly to the mortgagors and mortgagee, 
“as their interest may appear,” was for a common purpose: In favor of the mort- 
gagee to indemnify his security upon the property, or to restore the security by 
constructing a new building to replace the one that was destroyed; and in favor of 
the mortgagors against being deprived of a home, in case of the destruction of the 
house insured, or provide a fund with which to discharge the debt, if overdue. The 
fund thus derived from the insurance company was for a common purpose. 

In undertaking to replace the house on the lot, thus restoring the security that 
was burned, the mortgagee was not creating a new indebtedness against the home- 
stead of appellants for such improvements. The restoration of the security was a 
right the mortgagee had, and, in employing the funds arising from the insurance 
policy, he was only carrying out one of the common purposes of the parties in 
creating the insurance out of which the fund arose. Indeed, we think, the mort- 
gagee, under such circumstances, could have employed his own separate and inde- 
pendent funds for the preservation or restoration of his security which had been 
impaired, without the imputation of creating a new and independent debt on a 
homestead. 

[1, 2] The insurance money was a proper subject of contract. It was not 
exclusively the fund of the mortgagors or the mortgagee, but was a fund in which 
each had a common interest for the accomplishment of a common purpose. Naquin 
v. Texas Savings & Real Estate Inv. Ass’n, 95 Tex. 313, 67 S.W. 85, 58 L.R.A. 71], 
93 Am.St.Rep. 855. So, assuming for the purpose here, that the mortgagors and 
mortgagee did enter into an oral agreement, as contended by appellants, for the 
funds arising from the insurance policy to be applied as a credit on the note, the 
parties undoubtedly had the right to modify, change, or alter the terms and condi- 
tions of such agreement, renew and again agree to carry out the common purpose 
of the parties, as in the first instance, by restoring the security by replacing the 
improvements. 

We think, in the event of circumstances such as presented in this case, that the 
insurance money to the amount of $1,898.11 was used for the restoration of the 
premises, and that the residue applied to the note, with the knowledge, acquiescence, 
and solicitation of appellants, and this, without regard to the alleged agreement 
previously made to apply the funds to the note, raise no ultimate issue of fact 
for the determination of the jury. The purposes of the insurance were eventually 
carried out by the parties: the mortgagors received a new home in place of that 
destroyed without incurring any additional debt; and, the mortgagee was restored 
; his security, thereby placing them in the same situation they were in before the 

re. 

13, 4] We have considered the evidence in the light most favorable to appel- 
lants; accordingly, we are of the opinion that the judgment rendered by the trial 
court was the only one that could have been rendered; thus, the judgment is 
affirmed. 

\ffirmed. 
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AUTOMOBILE 
EMPLOYERS INS. CO. OF ALABAMA, Inc. v. BROCK. 6 Div. 12. 


Supreme Court of Alabama. Jan. 14, 1937. 
Rehearing Denied March 4, 1937. 
172 Southern Reporter 671. 
5. STATUTES. 

Statutes authorizing injured party to recover from insurer of party causing 
the injury must be read into contract of insurance (Code 1923, §§ 8376, 8377). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

6. PUNITIVE DAMAGES. 

Award for punitive damages, loss of time, hospital and doctor bills, and other 
items of expenditures sustained by guest held within coverage of automobile lia- 
bility policy insuring against loss from claims resulting from bodily injuries or 
death (Code 1923, §§ 8376, 8377). 

(For other cases, see Insurance, Dec. Dig. § 514.) 

8. CO-OPERATION. 

In guest’s action on automobile liability policy for injuries sustained while 
riding in automobile of insured, burden was on insurer to establish nonco-operation 
by insured so as to justify avoidance of liability by insurer on such grounds (Code 
1923, §§ 8376, 8377). 

(For other cases, see Insurance, Dec. Dig. § 646[1%4].) 

9. CO-OPERATION. 

In guest’s action on liability policy for injuries sustained while riding in 
insured’s automobile, evidence he/d to justify finding that there was no substantial 
lack of co-operation by insured which would entitle insurer to avoid policy on 
ground of nonco-operation (Code 1923, §§ 8376, 8377). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Circuit Court, Jefferson County; E. M. Creel, Judge. 

Suit in equity by Bobbie Brock against the Employers Insurance Company of 
Alabama, Inc. From a decree for complainant respondent appeals. 

Affirmed. 

After transfer of the cause from the law docket to the equity docket, com- 
plainant filed bill of complaint against Employers Insurance Company, Inc., and 
William C. Mohl alleging that complainant had recovered a judgment against Mohl 
in the circuit court of Jefferson county, law division, for damages for personal 
injuries sustained by complainant while riding as a guest in the automobile of 
said Mohl; that execution was issued on said judgment and returned no property 
found; that at the time of the accident in which complainant received injuries 
and for which she recovered judgment aforesaid, said automobile was covered by 
policy (set out in the bill) issued by Employers Insurance Company of Alabama, 
insuring Mohl against loss on account of claims for personal injuries suffered 
by any person due to the operation of said automobile. It is prayed that judgment 
or decree be rendered against respondents for the amount of said judgment. 

Respondent insurance company answered alleging a breach by Mohl of the 
co-operation clause in the policy, in that he did not, though seasonably requested 
to do so, render all assistance or co-operation in his power in the investigation, 
settlement, or defense of complainant’s case, and thus released the insurer from 
liability. It is further alleged that the judgment obtained by complainant against 
Mohl included punitive damages, and items of damages for loss of time, hospital 
and doctor’s bills, and other items of expenditure, which said items were not 
within the coverage of the policy. 


The policy exhibited, in consideration of the premium paid, insures the assured 
“against loss and/or expense arising or resulting from claims upon the assured 
for damages by reason of his legal liability on account of bodily injuries and/or 
death accidentally suffered, or alleged to have been suffered, by any person or 
persons not hereinafter excepted, due to the ownership, and/or use * * * of the 
automobile described herein,” provided the policy be in force and provided the 
liability of the assurer is limited to the amount stated. 

From the decree, the respondent Employers Insurance Company appeals. 

J. Chandler Burton, of Birmingham, for appellant. 
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H. M. Abercrombie, Jarrett Abercrombie, and Edgar Allen, all of Birming- 
ham, for appellee. 

THOMAs, Justice. 

The appeal challenges the action of the trial court in transferring the cause to 
the equity side of the docket of the circuit court, the admission of correspondence 
with assured, and the rendition of final decree for complainant. 

The suit was brought at law and prosecuted in equity under sections 8376, 8377 
of the Code 1923. American Fidelity & Casualty Co. v. Werfel et al., 220 Ala. 
552, 162 So. 103; Gen.Acts 1935, p. 777; United States Fidelity & Guaranty Co. v. 
Hearn et al. (Ala.Sup.) 170 So. 59. 

[1, 2] The trial court hearing the call of the law docket, ordered the removal 
of the cause to the equity side of the docket, to which exception was taken. The 
right of transfer may be reviewed by appeal, though no such provision for review 
is Contained in the statutes. Gen.Acts 1915, p. 830; Meadows et al. v. Birmingham 
Federal Savings Loan Soc., 232 Ala. 3, 166 So. 53: Pearson y. City of Birmingham, 
210 Ala. 296, 97 So. 916; Ex parte State ex. rel. C. M. King (Ala.Sup.) 171 So. 
892. An examination of the record shows no error in ordering the transfer of 
the cause to the equity side of the court. 

[3] Issues to be tried were whether the judgment in question against Mohl 
was within the coverage of the policy, and whether the correspondence in question 
was properly before the court. The question of authority of counsel to appear 
in the case of Brock v. Mohl and whether there was a waiver after knowledge 
of the alleged nonco-operation, insisted on by respondent-appellant, was a question 
of fact for the trial court. American Fidelity & Casualty Co. v. Werfel et al.; 
United States Fidelity & Guaranty Co. v. Hearn et al., supra. 

[4] The evidence was taken orally in court before the judge rendering the 
decree, and the attending presumptions prevail. Andrews et al. v. Grey, 199 Ala. 
132, 74 So, 62; Hodge et al. v. Joy et al., 207 Ala. 198, 92 So. 171; Lee v. Macon 
County Bank et al. (Ala.Sup.) 172 So. 662. 

[5] The right of appellee to the insurance moneys is secured by sections 8376, 
8377 of the Code 1923, and the decisions of this court construing such statutes. 


George v. Employers’ Liability Assur. Corporation, Limited, of London, England, 
et al., 219 Ala. 307, 122 So. 175, 72 A.L.R. 1438; Metropolitan Casualty Ins. Co. of 


New York v. Blue, 219 Ala. 37, 121 So. 25; Continental Auto Ins. Underwriters v. 
Menuskin et al., 222 Ala. 370, 132 So. 883. These statutes were read into, a 
became a part of the contract of insurance in American Fidelity & Casualty Co. 
Werfel et al., 230 Ala. 552, 162 So. 103. 

This court, in Globe Indemnity Co. v. Martin, 214 Ala. 646, 108 So. - cited 
with approval the case of Lorando v. Gethro, 228 Mass. 181, 117 N.E. 185, 1 ALL. 
1374, 1378, where Chief Justice Rugg of the Massachusetts Supreme cant in 
construing statutes which appear to be substantial reproductions of those here dealt 
with, said: 

“The second section [Stat. 1914, chap. 464, §§ 1 and 2] establishes a temporary 
lien in favor of one, who has put the damages, resulting to him from the casualty 
insured against, in the form of a judgment, on the amount due under the policy 
as between the insured and the insurer. It also affords him the usual remedies 
of a judgment creditor (Rioux v. Cronin, 222 Mass. 131, 109 N.E. 898), or the 
special equitable attachment provided by R.L. c. 159, § 3, cl. 7.” 228 Mass. 181, 117 
N.E. 185, 188, 1 A.L.R. page 1378. 

[6] At the trial the simple negligence count was submitted and the jury duly 
instructed in the oral charge as to such issue and damages.. The damages recovered 
were within the terms of the policy construed in the Werfel Case, supra. 

[7-9] We have indicated that the defense was whether or not Mohl had 
breached the co-operation clause of the policy, and ‘— there was no liability 
on the part of appellant under its policy issued to Mohl. We have carefully exam- 
ined the evidence, and find no substantial lack of co- aie on the part of the 
assured Mohl. What constituted co-operation or a material failure in that behalf 
was a question of fact passed upon by the trial court. Metropolitan Casualty Ins. 
Co. of New York v. Blue, supra ; Blackwood v. Maryland Casualty Co., 24 Ala.App. 
527, 137 So. 467. The question of waiver after knowledge of all the facts was 
considered in the cases of _Doolan v. United States Fidelity & Guaranty Co., 85 
N.H. 531, 161 A. 39, and Globe Mutual Life Insurance Company of New York v. 
Wolff, Ex’r, 95 U.S. 326, 24 L.Ed. 387. The burden of proof as to these issues 
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rested upon the assurer. United States Fidelity & Guaranty Co. v. Remond et al., 
221 Ala. 349, 129 So. 15. At the trial the court had the benefit of Mohl’s testi- 
mony tending to corroborate the theory of appellant-insurer that the car was being 
driven by the appellee and plaintiff in the suit at law against Mohl. George v. 
Employers’ Liability Assur. Corporation, Limited, of London, England, et al. 
219 Ala. 307, 122 So. 175, 72 A.L.R. 1428. 

We have further examined the record as to the fact that the company con- 
tinued the defense of the suit at law by its agents and attorney, without a with- 
drawal therefrom, and with full knowledge of the fact that Mohl would not appear 
in court in person, but that his evidence was given by depositions. 

We hold that the judgment of the circuit court, in equity, is free from error 
and is affirmed. 

Affirmed. 

Anderson, C. J., and Brown and Knight, JJ., concur. 


MARYLAND CASUALTY CO. v. WAGGONER. No. 4—4508. 
Supreme Court of Arkansas. Feb. 1, 1937. 
Rehearing Denied March 1, 1937. 
101 Southwestern Reporter (2d) 451. 
1. NOTICE OF ACCIDENT. 

Rights of injured party recovering unsatisfied judgment against insured, in 
regard to insurance, rose no higher than those of insured, but injured party was 
not obliged to give notice of accident as required by automobile liability policy (Acts 
1927, p. 668, § 2). 

(For other cases, see Insurance, Dec. Dig. § 537.) 

2. SUBROGATION. 

If automobile liability policy is issued without statutory provisions subrogating 
injured party recovering judgment against insured to insured’s rights under policy, 
law implies that policy was issued with reference to statute, and legal effect is same 
as if conditions were actually and fully complied with (Acts 1927, p. 668, § 2). 

(For other cases, see Insurance, Dec. Dig. § 59114.) 

3. NOTICE. 

“Immediate notice” of accident required by automobile liability policy does not 
necessarily mean instantaneous notice. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 

4. NOTICE. 

Under evidence disclosing that automobile passenger was injured when wheel 
fell into hole, that 2 or 3 weeks thereafter passenger was unable to attend to her 
duties as beauty parlor operator, that she consulted two doctors and took medicine 
and submitted to operation, that 13 months after accident another doctor informed 
her that accident was cause of injury, and that within few days thereafter insured 
motorist notified insurer of accident, whether insured gave “immediate notice” as 
soon as reasonably possible, as required by automobile liability policy, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

5. NOTICE. 

Notice given to automobile liability insurer by insured as soon as it was known 
that passenger’s physical condition was attributable to accident constituted “imme- 
diate notice” and was “given as soon as was reasonably possible,” within require- 
ments of automobile liability policy. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 


Appeal from Circuit Court, Greene County; G. E. Keck, Judge. 

Action by Mildred Willcockson Waggoner against the Maryland Casualty Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Canale, Glankler, Loch & Little, of Memphis, Tenn., for appellant. 

Jeff Bratton, of Paragould, for appellee. 

BAKER, Justice. ; 

Appellee sued Sol Steinberg, a brother-in-law, to recover damages on account 
of injuries alleged to have been suffered early in June, 1934. It was alleged that 
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Steinberg, while driving his automobile, in which she was riding, negligently per- 
mitted the right rear wheel to fall into a hole or ditch causing a very severe jolt 
or jar, by which she was so injured as to cause her, at the time, to cry out in pain. 

A short time thereafter, two or three weeks, she found herself unable to attend 
to her duties as an operator of a beauty parlor which she and her sister, Mrs. 
Steinberg, were conducting in Paragould. She visited a local doctor, who taped her 
back and gave her some medicine. 

Thereafter, without consulting the doctor, she took medicine of her own selec- 
tions, but without any beneficial results. 

Some time thereafter she sought the services of another physician in Paragould, 
who after the examination and some treatment advised her to go to a specialist in 
Memphis. 

It was perhaps in March, 1935, she went to Memphis and was there examined 
by a physician who advised her that she could not get well without an operation. 
The operation was an appendectomy, and perhaps the diagnosis may have indicated 
some other troubles. A recovery from the operation, however, did not relieve her 
from the pain she had been suffering in her back for a considerable length of time. 
A visit to and an examination by another physician in Memphis disclosed a sacroiliac 
sprain. 

This last examination was made about a year after the time of the automobile 
accident. The physician who made it inquired particularly if she had suffered any 
kind of severe jolt or jar, or “bump” as she expressed it in her testimony. She 
advised him about the time of the automobile accident. The condition found by this 
last physician was attributed at once to this injury. A brace was made for her, and 
immediately she returned from Memphis to Paragould, where she advised her 
brother-in-law, Sol Steinberg, of the fact that her sufferings, for more than a year, 
were attributable to his negligence in driving the automobile at the time the wheel 
was permitted to drop into the hole or ditch. 

On the same day, or perhaps the day after, Steinberg was so advised that her 
condition was attributable to that accident, he notified the agent of the Maryland 
Casualty Company in Paragould and filled out and signed a written notice to that 
effect as directed by the agent, who forwarded the same to the appellant. About 
the same time a letter was written by the appellee’s attorney to Steinberg, advising 
him of the fact that the appellee would insist upon the paymént of damages for the 
injuries sustained. This letter was delivered by him to the agent of the appellant at 
Paragould, who forwarded the same to the proper offices of the appellant. There- 
after a representative of the appellant visited Paragould for the purpose of making 
an investigation and insisted that a nonwaiver agreement be signed by Steinberg 
before he would make the investigation. The agreement was signed. The agent 
made whatever investigation he desired and left the community. Appellee, after 
Waiting a short time, filed suit against Steinberg, who notified the appellant company 
of that fact, but no action was taken by the appellant, no attorney was employed, and 
no defense made under and in accordance with the terms of the contract of 
indemnity. 

It was evidently the view of the appellant that it was not bound under the con- 
tract of indemnity and that it would not waive its rights by assuming the defense 
of the suit against Steinberg. 

_ On the other hand, Steinberg, relying upon his policy or contract that the 
insurance company was obligated to make defense for him and at its expense, did 
not employ counsel. That suit resulted in a judgment for $3,000. 

Prior to the time of the trial of that case, Steinberg and his attorney visited 
the general offices of the appellant company at Memphis, insisting that the com- 
pany should take charge of the litigation then pending. After the rendition of the 
judgment above mentioned, in due course, an execution was issued but was returned 
unsatisfied for the reason that Steinberg had no property that could be found. It 
Is not suggested he had any property anywhere in the state. A short time after 
the return of the unsatisfied execution, this present suit was instituted in the Greene 
circuit court to recover from the appellant company, the amount of the judgment 
rendered in favor of the appellee against Steinberg. The only substantial defense 
tendered by the appellant to the last-mentioned suit was the alleged failure on the 
part of Steinberg to give timely notice to the insurer of the fact of the accident 
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causing injuries to the appellee for which she sued, the first notice given by Stein- 
berg being about thirteen months after the date of the alleged injury. 

It is unnecessary to set out with any great detail the evidence in this case. 
Only that part of the testimony which is pertinent to the controversy here will be 
presented so that the issues may be clearly defined. 

Parties to this proceeding have set forth with great particularity part of the 
policy of insurance, most of which we think not at this time really pertinent to the 
matter before us. The portion of the policy with which we are most concerned is a 
subdivision under section or paragraph VI of the policy identified as (b), and is 
as follows: “Immediate written notice of any accident, like notice of any claim, 
and like notice of any suit resulting therefrom with every summons or other pro- 
cess, must be forwarded to the Home Office of the Company, or to its authorized 
agent, provided, however, that failure to give such immediate notice shall not 
invalidate any claim made by the Assured if it shall be shown not to have been rea- 
sonably possible to give such notice immediately and that notice was given as soon 
as was reasonably possible.” 

The real controversy between the parties arises out of their respective inter- 
pretations of the foregoing quoted part of the insurance contract. Appellant 
insists that notice given thirteen months after the accident was not “immediate 
notice,” and the appellee insists on the last half of said paragraph beginning 
after the word “provided,” to the effect that notice was given as soon as it was 

“reasonably possible” to do so after discovery of the fact that her condition and 
painful sufferings were attributable to the jolt, jar, or “bump” at the time of the 
accident, and that her knowledge of the pond ~~ The obtained from the doctor 
who last examined her was communicated at once to Steinberg, who without 
delay made report of these facts to the appellant. It may be stated that even 
appellant does not contend that the word “immediate” as used in the foregoing 
paragraph means “instantly,” but that it has reference to such .a period as the 
prevailing circumstances and conditions surrounding the incident may indicate 
was sufficient for an appreciation of the accident. 

It may be stated further that the appellant company insists that Mrs. 
Waggoner knew at all times from the date of the injury that she was suffering 
with pain in her back and that this was attributable to the injury occurring on 
June 5, 1935; that Sol Steinberg married her sister the next day after the 
accident; and that hé, as a member of the family, necessarily was interested 
in her condition, knew of her suffering, her employment of different physicians, 
and that he on one or two occasions took her to Memphis to see doctors there 
who made examinations, prescribed for her, or treated her, and that she testified 
at the time of the trial that she had suffered continuously since the time of the 
accident. It was urged that she could not rely upon the testimony of any other 
witness to make her case by testimony not in conformity, but perhaps in con- 
tradiction, to some extent to that delivered by her, and that she is in the same 
position in this case with reference to the contract of insurance issued by the 
appellant to Steinberg that Steinberg himself occupied at the time of the trial. 

It is insisted by appellee, however, that at the time of the accident she was 
injured to the extent that she cried out in pain, but that immediately following 
this accident she pursued her usual duties in operation of the beauty parlor that 
she had immediately, prior thereto, and that it was some weeks thereafter when 
the pains had grown progressively worse that she visited physicians; that she did 
not have such knowledge or information, then or thereafter, until July, 1935, to 
attribute her sufferings and condition, which had grown worse, to the accident that 
occurred thirteen months prior. 

The effect of her condition was, and ample proof was offered to sustain this 
theory, that she was suffering from diseases, probably of the kidneys, possibly of 
female organs, which resulted in the symptomatic pains in her back, and it was 
for these diseases that treatment was had and medicines given. 

We shall content ourselves for further discussions of this case with these 
somewhat elaborate statements of the controversial matters in issue. 

[1] The foregoing copied portion of the contract of insurance was a state- 
ment of the conditions upon which the appellant company contracted to be 
bound to Sol Steinberg. He was the party who by acceptance of the policy 
obligated himself to give the notice. Mrs. Waggoner, canelien, was not a party 
to that contract, and she had a right to file her suit and prosecute it against 
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Steinberg at any time prior to the date that it might have been barred by the 
statute of limitations. Her rights in regard to the insurance rose no higher 
than those of the insured, but she was under no obligation to give notice. 

No contractual relation existed between the appellee and the insurance 
organization. The company’s obligation to her arose not because the insured 
had at the time of issue made her a beneficiary in any respect. 

The appellee’s rights are protected under this policy by reason of section 2, 
Act No. 196, p. 668, of the Acts of 1927, which reads as follows: “Whenever any 
policy of insurance shall be issued in this State indemnifying any person, firm 
or corporation against any actual money loss sustained by such person, firm or 
corporation for damages inflicted upon the property or person of another, such 
policy shall contain a provision that such injured person, or his or her personal 
representative, shall be subrogated to the right of the assured named in such 
policy, and such injured person, or his or her personal representative, whether 
oe provision be inserted in such policy or not, may maintain a direct cause of 
action against the insurance company issuing such policy for the amount of the 
judgment rendered against such assured, not exceeding the amount of the policy.” 

[2] If said conditions stated in the aforesaid act are not contained in the 
policy of insurance, the law implies, of course, that such policies were issued 
with reference to the act and the legal effect is the same as if the conditions 
were actually and fully complied with, but that act does not require, or even 
imply, that the judgment creditor should give any notice to the insurer of an 
accident. 

There is no question here of the sufficiency of the notice. The only 
proposition about which there is any controversy is that of whether the insured 
gave notice as related to time substantially as required by the foregoing copied 
portion of the policy. 

[3] “Immediate notice” does not necessarily mean instantaneous notice. 
That is conceded by appellant. If the contract had no other qualifying words 
or terms than the words “immediate notice,” we would be impelled to hold that 
“immediate notice” meant notice within a reasonable time under all the facts, 
circumstances, and conditions. 

After reading the entire quoted paragraph, we suggest the appellant com- 
pany has fairly defined the term “immediate notice” by the last half of the 
same paragraph, as there is no presumption that the appellant wrote into the 
paragraph contradictory expressions. At least, if that portion of the one para- 
graph be not a definition of what the appellant meant by the word “immediate,” 
it must be said that there is a provision that notice may he given as soon as 
reasonably possible, as a substitute for “immediate notice.” 

There is no evidence that Steinberg knew that the cause of the suffering of 

the appellee was the injury received at the time of the accident until July, 1935. 
It is true that he knew there was a painful jolt, or jar at the time of the accident, 
but he did not know that this jolt or jar was the cause of the continuous suffer- 
ing from about that date until he was so notified by the appellee after she had 
gone to the second physician in Memphis, who advised the appellee that the 
sacroiliac sprain was attributable to some “bump,” as she expressed it in her 
testimony. It is true that by selecting or picking out particular answers that the 
appellee made in her examination and weaving them together as a continuous 
part of her statement, it many appear that she had knowledge that the accident 
was the cause of all her troubles. We cannot, however, and do not attribute 
this meaning to such statements as she may have so made. We hardly think it 
possible that she would have taken medicine from two doctors, nor would she 
have submitted herself to an operation to correct conditions wholly unrelated 
to the accident had she had that certain and definite knowledge attributable to 
her in appellant’s brief. 
_ We agree with appellant’s contention that it is most likely whatever informa- 
tion Mrs. Waggoner, the appellee, may have had was communicated to her 
brother-in-law, Sol Steinberg, but that is based upon a mere presumption, not 
proof, except for one statement made by the appellee to the effect that Stein- 
berg knew of her condition. He denied, however, most positively that he did 
know of the cause of the condition until advised by the appellee a short time 
before she filed suit against him. 

We think it should be understood that we are not, by this discussion, seek- 
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ing in any manner to impair the obligation of an insured to give notice of an 
accident causing injury if he expects to be protected by the policy. An injury, 
however, might be so slight, so unimportant, apparently of so little consequence, 
that any one, however cautious, might pass it up or neglect to report it as being 
of no real importance; but, however slight such injury might appear, if there 
were anything connected with it, or the conditions prevailing that indicated that 
serious consequences might follow, there is no doubt the notice contemplated 
must be given and a failure to give it must be at the risk of the insured. The 
suggestions relate or refer to the duty to give notice, and do not in any respect 
imply or suggest a period at which the cause of action arose. See Field v. 
Gazette Pub. Co., 187 Ark. 253, 59 S.W.(2d) 19. 

[4, 5] It cannot be of service to attempt further analysis of the testimony as to 
matter of promptness or delay of giving notice by Steinberg to the insurer of the 
accident. Let it suffice to say that we have given careful consideration to all 
matters abstracted in that respect and have determined that was a question of fact 
in that regard properly submitted to the jury for decision. Under the circum- 
stances the trial court could not as a matter of law declare there was undue delay 
in reporting the accident. There was no error in that procedure. The only objec- 
tion to instructions was to preserve objections and exceptions because the court 
refused to direct a verdict tor appellant. Notice given as soon as it was known 
that appellee’s physical condition was attributable to the accident was “immediate 
notice” and “was given as soon as was reasonably possible.” 

We have already indicated this controversy was for the jury and the verdict 
is decisive in favor of appellee of every matter submitted. 

The law is not essentially different from the announcements made in an earlier 
case against the appellant company, Hope Spoke Co. v. Maryland Casualty Co., 102 
Ark. 1, 143 S.W. 85, 38 L.R.A. (N.S.) 62, Ann.Cas. 1914A,. 268. 

It is unnecessary to decide in this case whether the condition hereinbefore 
copied is a condition precedent. The finding of the jury on instructions submitted 
is to the effect that notice was duly given and that no prejudice resulted by any 
supposed or alleged delay. In Hope Spoke Co. v. Maryland Casualty Co., supra, 
there was a reversal, because the court held that the condition therein set out, 
which is, however, different from the one under consideration, was not a condition 
precedent and that no prejudice was shown to have resulted because of the delay 
to give the required notice. 

In a much more recent case, Home Indemnity Co. vy. Banfield Bros. Packing 
Co., Inc., 188 Ark. 683, 67 S.W.(2d) 203, there is a rather full or complete dis- 
cussion as to the effects of any delay in the giving of notice and also the matter 
of giving notice of an accident which is to all appearances trivial. There is a 
further discussion and a holding that these matters, if in dispute, were questions 
for the decision of a jury. 

In order that this opinion should not be unduly extended, let it be said that 
the last-cited case is authority and decisive of the law as applied to the facts as 
determined by the jury in the case under consideration. We content ourselves by 
reference to or citation of the said case and the authorities there cited and dis- 
cussed. There are many other cases cited by appellant and appellee upon particular 
propositions that have arisen. These citations could be analyzed and apparent 
discrepancies distinguished if there are any; similarities might be emphasized, but 
it must suffice to say that there is no real conflict in any of the authorities upon 
the facts as they have been in this case decided by the verdict of the jury. 

The pivotal proposition here has been one of fact, rather than of law, and 
disputed facts were decided in favor of the appellee and it is proper that the case 
should be affirmed. 

It is so ordered. 


PURCELL v. PACIFIC AUTOMOBILE INS. CO. Civ. 11215. 
District Court of Appeal, Second District, Division 2, California. 
Feb.. 11, 1937. 
64 Pacific Reporter (2d) 1114. 
1. GARAGE WARRANTY. 

Evidence sustained finding that warranty in automobile public liability policy 
that automobile would be principally used and garaged in Bakersfield had been 
breached in its inception, so as to preclude recovery on policy for injuries sustained 
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in accident which occurred within 8 hours after policy became effective, where 
evidence disclosed that automobile was continuously used and garaged in Los 
Angeles, where higher premium rate obtained, for months before and after issu- 
ance of policy (St. 1935, p. 508). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 
2. AGENCY. ; ‘ ae 

Evidence sustained finding that insured’s employer, in filling out application and 
securing automobile public liability policy for insured, was acting as agent for 
insured and not as agent for insurer. 

(For other cases, see Insurance, Dec. Dig. § 100.) 
3. AGENCY. 

One who procures another to obtain insurance for him thereby ordinarily makes 
such person his agent and assumes full respcnsibility for his acts. 


(For other cases, see Insurance, Dec. Dig. § 379[7].) 


Appeal from Superior Court, Los Angeles County; William J. Palmer, Judge. 

Action by M. W. Purcell against the Pacific Automobile Insurance company. 
Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Armand H. Blum and Mervyn A. Aggeler, both of Los Angeles, for appellant. 

Finlayson, Bennett & Morrow, Henry L. Knoop, and John C. Morrow, all of 
Los Angeles, for respondent. 

Crait, Presiding Justice. 

This is an appeal from a judgment in favor of the defendant in an action upon 
a policy of automobile “public liability” insurance. Under the terms of the policy, 
if valid and in force at the time of the accident, defendant would have been liable 
to plaintiff for the amount of his damages, limited, of course, to the amount of 
the policy, in the event the insured failed to pay such damages. A judgment had 
been recovered against the insured and execution levied thereon, but it remained 
unsatisfied at the time this action was commenced. 

The policy of insurance was to be effective for a year from noon of the 23d of 
March, 1935, and contained the following warranty by the insured: “The auto- 
mobile described herein will be principally used and garaged in Bakersfield, Kern 
County, California.” The trial court found that this warranty had been breached 
from the beginning, with the right on the part of the defendant to rescind the 
policy from the beginning, without liability on its part. It is not contended by the 
plaintiff that the warranty was not a material one. On the contrary, it was stipu- 
lated at the trial that the insurance rate for this type of insurance, where an automo- 
bile is principally garaged and used in Los Angeles, is $42.50, as against $33.50 for 
Kern county. 

[1] The first and primary contention of the plaintiff is that there is not any 
substantial evidence in the record to sustain the finding of the trial court that the 
above warranty was breached. 

The accident occurred on March 23, 1935, within eight hours after the effective 
date of the policy. The record discloses that the automobile in question was not 
only principally but continuously used and garaged in Los Angeles and vicinity, both 
before and after the issuance of the policy, i. e., from the 15th day of December, 
1934, until the 12th day of May, 1935. On April 25, 1935, defendant served upon 
the insured a notice of rescission of the policy upon the ground that the above 
warranty and another warranty hereinafter referred to had been breached. 

Plaintiff contends that eight hours or even the period from March 23 to April 
25, 1935, at which time notice of cancellation was given, is such a small portion of 
the policy period of one year that it cannot form the basis for a finding that the 
warranty had been breached. In our view of the contract, the warranty was a 
promise upon the part of the insured to use and garage the automobile principally 
in Kern county. It was a promise which had been elevated into the importance 
of a warranty, in reliance upon which the premium rate was fixed. That was the 
purpose of the warranty—to provide a basis for fixing the premium rate and 
that rate was determined by the traffic hazards of the place warranted. Under 
the evidence Los Angeles was the “home” of the automobile and the garage in which 
it there was housed was the starting and ending point of its movements, not only 
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for months before the accident, and at the time of the accident, but for months 
after the accident. The trial court found as a fact, in effect, that the promise was 
false when made; that it was made without any intention on the part of the 
assured to fulfill it, and therefore broken in its inception. The plaintiff does not 
point out to us any more satisfactory way by which the fact that the warranty was 
breached might be proved. In our view of the case, there is substantial evidence 
to support this finding of the trial court. There is no merit in the plaintiff's further 
contention that the breach of warranty occurred subsequent to the time the plain- 
tiff was injured, thus barring plaintiff’s right to rescind. In our view of the case 
as above set forth, under the court’s finding the warranty was false when made, 
resulting in a breach in its inception. Insurance Code, § 449 (St.1935, p. 508) 
formerly Civ. Code § 2612. 

{2, 3] The plaintiff further contends that there is not any substantial evidence 
to sustain the implied finding of the trial court that Mr. Appling, the insured’s 
employer, in filling out the application and securing the insurance policy for the 
insured was acting as agent for the insured and not as agent for the defendant. The 
record discloses that plaintiff entered into a stipulation to the effect that Appling had 
not been an agent of the defendant at any time since 1933. The record also discloses 
that prior to the issuance of the policy in question the insured took some insurance 
policies which were about to expire to Mr. Appling and asked him to obtain a 
new policy with certain changes from the former policies, which Appling undertook 
to do. While on the witness stand the insured was asked the following question: 
“And did you tell him [Mr. Appling] you wanted him to get another policy for 
you, or words to that effect?” to which he answered, “Yes.” Ordinarily one who 
procures another to obtain insurance for him thereby makes such person his agent 
and assumes full responsibility for his acts. 32 Cor.Jur. 1054; Bennett v. North- 
western National Ins. Co., 84 Cal.App. 130, 257 P. 586; Solomon vy. Federal Insur- 
ance Co., 176 Cal. 133, 167 P. 859. There was substantial evidence upon which to 
base the finding. 

The policy contained another warranty to the effect that “The automobiles 
described herein are owned exclusively by the named assured—Except as follows: 
No exceptions.” And the plaintiff further contends that there is not any substantial 
evidence to sustain the court’s finding that his warranty was breached in that 
the ownership of the car was otherwise than as warranted. We shall not enter 
into a discussion of this contention for the reason that it is not necessary in order 
to sustain the judgment that two warranties be breached. It is not our custom to 
lengthen opinions by jumping unnecessary hurdles after the goal has been reached. 

The remaining contentions of the plaintiff are either with regard to rulings on 
the admission of evidence or matters which have been necessarily disposed of 
by what we have already said. Not any of them would entitle the plaintiff to a 
reversal of the judgment. 

Judgment affirmed. 

We concur: Wood, J.; McComb, Justice pro tem. 


DICKINSON v. GREAT AMERICAN INDEMNITY CO. et al. 
Supreme Judicial Court of Massachusetts. Suffolk. Feb. 8, 1937. 
6 Northeastern Reporter (2d) 439. 
2. CONSENT. 

In suit to reach and apply obligation of insurer on policy on truck to pay- 
ment of judgment recovered against driver of truck which hit automobile in 
which plaintiff was riding, evidence that truck driver was employed at school 
to do general duties on grounds and buildings and to drive truck belonging to 
school, and in doing work he was obliged to drive on public highway, and that 
on day of collision truck driver had been drinking and was on way to neighboring 
town to purchase gloves for himself and that truck was locked in garage every 
night /ield to warrant finding that truck driver was not using truck with implied 
consent of insured so as to impose liability on insurer (G.L.|Ter.Ed.] c. 90, §§ 
34A-34J ; c. 214, § 3(10). 

(For other cases, see Insurance, Dec. Dig. 665[4].) 

3. CONSTRUCTION. 

Language of policy prescribed by statute providing indemnity and protec- 

tion against loss only to insured and to any person responsible for operation © 
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insured’s motor vehicle with express or implied consent should be construed 
liberally to accomplish purpose of Legislature to protect travelers on highway 
from injury by motor vehicle (G.L.[Ter.Ed.] c. 90, § 34A). 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
4. CONSENT. ; 
If insured owner of an automobile, expressly or by implication, gives his 
consent to another to take it on highway and there operate it, right of operator 
to indemnity from consequent loss exists even though vehicle be operated in 
manner, or by persons, or at times and places not authorized or even if such 


uses be forbidden by owner (G.L.[Ter.Ed.] c. 90, § 34A). 
(For other cases, see Insurance, Dec. Dig. § 435.) 
5. OMNIBUS COVERAGE. 

Language of policy prescribed by compulsory motor vehicle insurance law 
cannot be construed as including in its indemnity a person who, lacking express 
or implied consent of an insured owner thereto, drives latter's motor vehicle on 
public highway (G.L.|Ter.Ed.] c. 90, § 34A). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

6. COVERAGE. 

Truck driver who drove truck on public highway without insured’s express 
or implied consent was not a “person responsible” for operation of truck within 
meaning of compulsory motor vehicle insurance law, and hence insurer was not 
liable for injuries caused by collision of truck with autamobile on highway 
(G.L.[Ter.Ed.] c. 90, § 34A). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

7. EVIDENCE. 

In action to reach and apply obligation of insurer on compulsory motor 
vehicle policy to judgment recovered against truck driver for injuries sustained 
when truck hit automobile, admitting in evidence testimony of truck driver’s 
employers that truck driver could not have rightfully taken truck on highway 
on oceasion of accident without their permission held not error where issue as 
to whether truck driver had express or implied consent was open at time testi- 
mony was admitted (G.L.[Ter.Ed] c. 90, §§ 34A-34J; c. 214, § 3(10). 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

Appeal from Superior Court, Suffolk County; Sisk, Judge. 

Suit in equity by Helen Prentiss Dickinson against the Great American 
Indemnity Company and others. From a final decree dismissing the bill, plaintiff 
appeals. 

Affirmed. 

A. Brayton, of Boston, for plaintiff. 

S. Abrams and N. F. Fermoyle, both of Boston, for defendants. 

DONAHUE, Justice. 

The plaintiff was injured on the afternoon of January 29, 1934, when an 
automobile in which she was riding on a public highway was hit by an automo- 
bile truck, owned by and registered in the name of the Belmont Hill School, and 
negligently operated at the time by one Plant who was in the employ of the 
school. The plaintiff recovered a judgment against Plant in an action for 
damages for personal injuries resulting from the collision. 

The automobile truck was insured pursuant to the compulsory motor vehicle 
liability insurance law (G.L.[Ter.Ed.] c. 90, §§ 34-A-34J). This bill in equity 
was brought to reach and apply, in payment of the plaintiff’s judgment against 
Plant, the obligation of the insurance company under the policy issued to the 
school. G.L.(Ter.Ed.) c. 214, § 3 (10). The insurance company, the school and 
Plant are named as defendants. 

The case was tried before a judge of the Superior Court. All the facts 
necessary to entitle the plaintiff to recover were agreed upon except the facts 
concerning the issue whether Plant was, at the time of the accident, within the 
meaning of the language of the policy, “responsible for the operation of the 
insured’s motor vehicle with his [the insured’s] express or implied consent.” 
G.L.(Ter.Ed.) c. 90, § 34A. The trial judge made findings of fact including 
the finding that there was “no evidence that Plant had express consent or 
instructions from any person in authority to take or use the truck at the time 
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and place of the accident.” He also found and ruled that “Plant had no implied 
permission or consent from any person in authority to take and use the truck on 
the day of the accident outside of the school grounds.” He ordered the entry 
cf a final decree dismissing the bill, All the evidence is reported. 

The plaintiff does not now contend that Plant was responsible for the 
operation of the automobile truck at the time of the accident with the express 
consent of the insured. Her contention is that the trial judge was wrong in his 
finding and ruling that Plant on the day of the accident did not have implied 
permission or consent from any person in authority at the school to take and use 
the truck outside the school grounds, 

At the time of the collision Plant was driving the truck from the school at 
Belmont to a neighboring town. His purpose was the purchase of a pair of 
gloves for himself. A fellow employee, who was also on the truck for no reason 
disclosed by the evidence, was under the influence of intoxicating liquor and 
Plant had been drinking for several hours before he left the school grounds. 
There was no evidence that anyone connected with the schvol knew of his con- 
dition or saw him leave with the truck. 

[1] Plant had been employed at the school for nearly four years prior to the 
accident. He was hired to do general outside work on the budilines and grounds 
and to drive the truck. Included in his duties was the collection of ashes at the 
buildings of the school and their transportation in the truck to a dump located 
on the school grounds. This he did about three times a week during the winter. 
In performing this work he was obliged to drive on the public highway distances 
varying from two to three hundred feet to about a quarter of a mile, depending 
on the location of the building from which he took the ashes. It was left to him 
to determine when it was necessary to haul the ashes to the dump. In driving 
the truck on the highway in doing this work he had the permission and consent 
of the school authorities. During the term of his employment he had driven the 
truck upon public highways on some other occasions. At times he had used the 
truck in bringing materials or supplies to the school and in performing errands 
for persons in authority at the school. He had twice with the knowledge of the 
insured taken the truck to his own home and kept it over night. There was 
conflicting evidence as to the circumstances in which he had taken the truck 
on some of these occasions. There was, however, evidence that the truck in 
these instances had been used with the express permission or at the direction of 
persons in authority at the school who had the right to say when and how the 
truck should be used. We cannot say that the trial judge was wrong in believing 
the witnesses who so testified and in rejecting the somewhat conflicting testi- 
mony of Plant. Johnson vy. O’Lalor, 279 Mass. 10, 13, 180 N.E. 525. 

{2] The truck was kept on the grounds of the school in a garage which was 
also used by a teacher who kept his automobile there. The door of the garage 
was locked each night and unlocked every morning before Plant came to work. 
He was the regular operator of the truck but a foreman in the employ of the school 
at times drove it around the grounds. The fact that there was no physical 
impediment to Plant taking the truck during the day while the garage was unlocked, 
had, in the circumstances appearing, no compelling weight in determining whether 
the insured impliedly consented to his operation of it on the highway for his own 
personal purpose on the day of the accident. The judge was not obliged to find 
that an opportunity to take the truck was equivalent to the insured’s consent to his 
using it. On all the evidence the finding was warranted that Plant at the time of 
the accident was not using the truck with the implied consent of the insured. 

[3-6] The policy provided indemnity and protection against loss only to the 
insured and to “any person responsible for the operation of the insured’s motor 
vehicle with [its] express or implied consent.” G.L.(Ter.Ed.) c. 90, § 34A. The 
language of the policy prescribed by the statute should be construed liberally to 
accomplish the humane purpose of the Legislature to protect travellers on the 
highway from injury by motor vehicles. If an insured owner of an automobile, 
expressly or by implication, gives his consent to another to take it upon the high- 
way and there operate it, the right of the operator to indemnity from consequent 
loss exists even though the vehicle be operated in a manner, or by persons, or at 
times and places not authorized or even if such uses be forbidden by the owner. 
O’Roak v. Lloyds Casualty Co., 285 Mass. 532, 538, 189 N.E. 571; Guzenfield v. 
Liberty Mutual Ins. Co., 286 Mass. 133, 190 N.E. 23; Boudreau v. Maryland 
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Casualty Co., 287 Mass. 423, 192 N.E. 38; Blair v. Travelers’ Ins. Co., 288 Mass. 
285, 192 N.E. 467. 

But the language of the policy cannot be construed as including in its indemnity 
a person who, lacking the express or implied consent of an insured owner thereto, 
drives the latter’s motor vehicle on a public highway. It is not the mere responsi- 
bility for the operation of such a motor vehicle on the highway that, under the 
policy, gives a right of indemnity to the operator. A responsibility for its opera- 
tion on the highway to which the insured has expressly or impliedly given his con- 
sent must exist before such a right of indemnity arises. The words “with his 
express or implied consent” necessarily “exclude from the indemnity of the policy 
one who should take and use the motor vehicle without authority or consent” of 
the owner. O’Roak v. Lloyds Casualty Co., 285 Mass. 532, 537, 189 N.E. 571, 573. 
Since on the warranted findings of the judge in the present case Plant did not take 
the truck upon the highway on the occasion of the accident with the “sanction” of 
the insured’s express or implied consent (Guzenfield v. Liberty Mutual Ins. Co., 
286 Mass. 133, 136, 190 N.E. 23), he was not a “person responsible” for the opera- 


tion of the truck within the meaning of the statute: The plaintiff therefore cannot 
maintain this suit. 


[7] The plaintiff has argued exceptions taken by her to the admission of testi- 
mony by the manager of the school and a foreman in charge of its employees to 
the effect that Plant did not have the authority or right to take the truck from the 
school grounds without their permission. They were empowered to direct his 
work and the use of the truck and it could not have been rightfully taken by him 
on the highway on the occasion of the accident to the plaintiff without their per- 
mission. Although the judge eventually found that there was no express consent 
given to Plant and no such contention is now made by the plaintiff, it was an issue 
at the trial and open at the time the testimony to which exception was taken was 
admitted. 

We think that the testimony was competent on that issue. 

Decree affirmed. 


STROBEL v. ANDERSON (HARTFORD ACCIDENT && INDEMITY 
CO. OF HARTFORD, CONN., Garnishee). No. 31119. 
Supreme Court of Minnesota. Feb. 13, 1937. 


271 Northwestern Reporter 477. 
EMPLOYMENT. 

Evidence held to justify judgment against insurer, as garnishee, under policy 
covering liability of employees of state highway patrol while operating state 
vehicles in direct connection with their duties for amount of judgment for injuries 
received in automobile collision, on ground that judgment debtor was employee of 
highway patrol at time of collision and had not been discharged prior thereto. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Syllabus by the Court. 


The record justifies the finding of the trial court that defendant was an 
employee of the Minnesota highway patrol at the time the accident occurred by 
reason of which plaintiff recovered judgment. 


\ppeal from Municipal Court, St. Louis County; R. M. Funck, Judge. 

Garnishment proceeding by W. G. Strobel against A. F. Anderson, defendant, 
and the Hartford Accident & Indemnity Company of Hartford, Conn., garnishee. 
Judgment for plaintiff, and the garnishee appeals. 

\ffirmed. 

Sexton, Mordaunt, Kennedy & Carroll, of St. Paul, for appellant. 

Chauncey C. Colton and Fred C. Elston, both of Duluth, for respondent. 

LORING, Justice. 

This was a garnishment proceeding to enforce collection of a judgment against 
defendant in a suit arising out of an automobile collision. The appellant, Hartford 
Accident & Indemnity Company, denies liability on a policy of insurance which it 
had issued to cover liability of the employees of the Minnesota highway patrol 
while operating state vehicles in direct connection with their duties. The question 
presented is whether or not Anderson, the defendant, was an employee of the 
highway patrol at the time of the collision. The trial court found that Anderson 
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was such an employee and judgment was entered against the garnishee-appellant. 
This appeal is from that judgment. 

Briefly stated, the facts are these: Anderson was first employed by the highway 
patrol in September, 1934, as a license inspector. His duties were to patrol the 
highways in an automobile furnished by the state, checking violations of the 
automobile license regulations. He was placed in the Brainerd territory where his 
immediate superior officer was one Gordon. John P. Arnoldy was the chief highway 
patrol officer, but the patrolmen were employed, or at any rate, the contracts of 
employment were signed by the commissioner of highways. There is some question 
raised as to whether Arnoldy had the right to discharge Anderson. 

July 9, 1935, at a meeting of the patrolmen at Brainerd called by Arnoldy, he 
complained to Anderson about the way Anderson was doing his work. 

Anderson became profanely abusive toward Arnoldy and was asked by Arnoldy 
to resign. Anderson refused. From this point, there is considerable conflict in the 
evidence as to what took place. There is testimony to the effect that Arnoldy told 
defendant he was “through.” Anderson was asked to leave the meeting which he 
did. Anderson denies that Arngldy told him he was “through.” Arnoldy instructed 
Gordon to have Anderson leave the patrol car at the Brainerd station. 

On July 11, two days after the meeting, Gordon met Anderson on the highway. 
Gordon’s account of that meeting was that he advised Anderson to take the highway 
patrol car back to the patrol station at Virginia and leave it there. Anderson's 
version of it is that he told Gordon that he was still working, that Gordon said 
that he was going to Eveleth and instructed Anderson to drive to Virginia and meet 
him there in a few hours. They met at Virginia later in the day at the highway 
station and Anderson claims that they spoke of the July 9 meeting at Br rainerd ; 
that he told Gordon he had made out a written report of the previous day’s work; 
and that Gordon told him to hold up the reports until “we see what develops.” 

After the Brainerd meeting, Arnoldy returned to St. Paul and under date of 
July 10 wrote Anderson at his home in Buhl the following letter: 

“Re Dismissal 

“Dear Sir: This is to notify you that, effective July 10, 1935, your services as a 

license inspector with the highway patrol are no longer required. 
“This is in confirmation of my verbal dismissal of you at Brainerd on July 9, 
1935. 
“Yours very truly 
“Department of Highways 
“John P. Arnoldy 
“Chief Highway Patrol Officer.” 

Anderson maintains that he did not receive this letter until July 13. 

After meeting Gordon July 11th at Virginia, Anderson left the patrol car at the 
highway garage and was driven home to Buhl by a mechanic. On the morning of 
July 12 Anderson was driven to the Virginia station from Buhl by his nephew. 
He there talked again with Gordon and told him he was going to Duluth to per- 
form his duties en route. He went to the highway garage and took the patrol car 
and started for Duluth, checking license plates on the way. He was still in pos- 
sqssion of his badge and papers. Driving back from Duluth that evening, he 
collided with the automobile .of plaintiff under circumstances which a jury found 
sufficient to justify a verdict against him for negligently operating the patrol car. 

The garnishee insured all state patrolmen against “accidents arising by reason 
of the operation by the above described employees, of state owned motor vehicles 
* * * in direct connection with the duties of the Minnesota Highway Patrol.” 
The premium was paid by deducting $1 from each month’s pay. 

The evidence is conflicting as to whether Anderson was discharged at the 
Brainerd meeting of July 9. Anderson denies that he was, and his subsequent 
conduct and that of the officers of the department seem to support that conclusion. 
In any aspect of the case, there is not such an absence of proof that the record 
conclusively establishes the opposite contention. It was a question for the deter- 
mination of the trier of fact. It is supported by the evidence. ‘ 

Our attention has not been called to anything in the settled case which justifies 
our review of the question as to garnishee fees. 

The judgment is affirmed. 
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TRAVELERS’ INS. CO. v. GREENOUGH et al. 
Supreme Court of New Hampshire. Hillsborough. Feb. 2, 1937. 
190 Atlantic Reporter 129. 
1. USE. 

Clause in automobile liability policy providing that coverage extended to uses 
authorized by person responsible for operation of insured’s automobile, whether or 
not particular use was authorized by named insured, held not to insure unauthorized 
use, but only use permitted by named insured, phrase relating to particular use not 
“authorized” by named insured signifying an unspecified use findably within an 
authorized use. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. DELAY. 

\Vhere insurer desires to raise question whether liability charged is one covered 
by automobile liability policy, it should be done seasonably and before insured 
has been prejudiced by delay. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

3. DECLARATORY JUDGMENT. 

Generally, in absence of agreement of parties, issue of liability of automobile 
liability insurer is one calling for preliminary presentation so that insurer’s right 
or duty to defend action for negligence against insured may be first determined and 
Declaratory Judgment Act provides convenient procedure for determining question 
(Laws 1929, c. 86). 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

Exceptions from Superior Court, Hillsborough County; Burque, Judge. 

Declaratory judgment action by the Travelers’ Insurance Company against 
Richard F. Greenough and others. Certain rulings were made which were adverse 
to the plaintiff, and the plaintiff excepts. 

Judgment for the plaintiff. 

Petition, for declaratory judgment, brought by an insurer to determine 
whether its motor vehicle liability policy furnishes coverage for a certain accident. 
\ctions at law for injuries arising out of the accident are pending, and the insurer 
seeks adjudication of the question of coverage in order that it may know whether it 
has the duty to defend the actions, the policy requiring it to do so if coverage for 
the accident exists. Its liability depends upon the issue whether the person driving 
the vehicle at the time of the accident was using it with the named assured’s consent. 
On trial of the issue the court found the evidence evenly balanced, and, ruling that 
the burden of proof rested upon the plaintiff insurer, held that it indemnified against 
liability for the accident. A further holding of liability was made “inasmuch as it 
may be a matter of Jaw.” To these rulings, the plaintiff excepted. 

Wyman, Starr, Booth, Wadleigh & Langdell and Robert P. Booth, all of Man- 
chester, for plaintiff. 

John J. Sheehan, of Manchester, for certain defendants. 

ALLEN, Chief Justice. 

This clause is a part of the policy: “The coverage provided herein to a person 
responsible for the operation of the named Assured’s motor vehicle with his express 
or implied consent is extended to uses authorized by such person whether or not 
the particular use was authorized by the named Assured.” 


[1] The clause did not promise indemnity for a use unpermitted by the named 
assured.. No action on the policy could be successfully maintained without proof 
of a permitted use. Raymond v. Great American Indemnity Company, 86 N.H. 93, 
163 A. 713. A use not consented to is uninsured equally with a forbidden use. By 
no fair construction of the clause is unauthorized use insured. Uses authorized by 
express or implied consent, whether or not specified, are the limits of coverage. 
The phrase relating to a particular use not “authorized” by the named assured 
signifies an unspecified use findably within an authorized use. The phrase might be 
more clearly worded to show the meaning, but it is the only reasonable meaning. 
Any other construction would lead to a result of coverage for any unpermitted use 
by one entitled to use for some purposes. No policyholder would reasonably believe 
he had coverage to such an extent. And no presumption arises that permitted use 
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for certain purposes includes use for other purposes not incidental to those speci- 
fied or fairly to be found to be within the scope of the permission. 

[2, 3] In respect to the burden of proof, “When an insurer desires to raise 
the question whether the liability charged is one covered by the policy, it should 
be done seasonably, and, in any event, before the plaintiff has been prejudiced by 
the delay. * * * Ordinarily, and in the absence of agreement of the parties, the 
issue is one calling for preliminary presentation, so that the insurer’s right or 
duty to defend the action for negligence may be first determined.” Sauriolle v. 
O'Gorman, 86 N.H. 39, 49, 163 A. 717, 723. “The Declaratory Judgment Act (Laws 
1929, c. 86) provides a convenient procedure for determining such a question.” 
American, etc., Co. v. Central Garage, 86 N.H. 362, 364, 169 A. 121, 122. 

[4] The effect of the act “is simply to make a controversy over a legal or 
equitable right or title justiciable at an earlier stage of the controversy than that 
which gave rise to a cause of action at common law, or to enable the normal 
defendant to institute the proceedings. It makes no difference whether the claim 
be in positive or negative form, or whether it involves issues of fact. * * * Claim 
of legal or equitable right on the one hand and its denial on behalf of an adverse 
interest constitute a cause for proceeding for a declaratory judgment.” Faulkner 
v. Keene, 85 N.H. 147, 155, 155 A. 195, 200. “Prevention not merely of threatened 
wrongs but prevention of uncertainty and misunderstanding in the assertion of 
rights” (Id., 85 N.H. 147, 156, 155 A. 195, 201), is designed to be attained by the 
act. 

[5] If the proceeding to determine the insurer’s liability were one brought 
against it, the general burden of proof would rest upon its adversary. It would 
be on the defensive, and a case against it would require a balance of proof to war- 
rant a judgment against it. It is no less on the defensive here. Whatever the 
form of the proceeding, and notwithstanding its nominal position as a_ plaintiff, 
the real situation is that it is defending against a claim of its liability. The relief 
it seeks is primarily to have the claim adjudicated. Its position that the claim 
is without merit is necessary, in order to show that the claim is a controverted 
one. By instituting the litigation it compels the claimant to take action in assertion 
of his claim. He is required to establish it to entitle it to validity. The plaintiff 
does not prevail unless the claim is defeated, but the claim is defeated if it is 
not proved, and it is for the claimant to furnish the proof. 


This view is thought to be just and fair. A contrary one would place the 
plaintiff in a position of undue disadvantage. Having the right to an adjudication 
of the claim without waiting for the claimant to institute legal proceedings, it ought 
not to suffer and to have to pay a price by exercising its right. No commendation 
of justice is perceived in making the plaintiff worse off by seeking a disposal of the 
contentions between it and the claimant than by awaiting litigation commenced by 
the latter. This particularly applied to a case like that here presented. The plain- 
tiff may not defend the actions at law without admitting its liability to indemnify, 
and if it declines to defend, it acts at the peril of a subsequent judgment of liability 
when the opportunity to defend the actions have passed, unless it obtains determina- 
tion of its liability to defend before trial of the actions. Sauriolle vy. O’Gorman. 
86 N. H. 39, 49, 163 A. 717, and cases cited. 

[6] The situation is comparable with a normal defendant’s efforts to obtain 
early disposal of a suit over a normal plaintiff’s objections. Burden of proof is 
not imposed according to priority in taking legal steps to determine issues. And 
the Declaratory Judgment Act (Laws 1929, c. 86) discloses no purpose to shift 
burden upon a party merely because he avails himself of the act. The statement 
of the act that a petition may be brought “to determine the question as between 
the parties” does not change their relative normal positions in which one seek- 
ing redress must establish issues of fact in his favor by greater weight of evid- 
ence. Here redress is not sought except in the sense of relief from uncertainty. 
The right to have a disputed claim adjudicated does not predicate a duty to 
prove the claim unfounded. 

There is no strict and rigid rule that the primary burden of proof is on 
the party who brings suit. Generally speaking, it is taken for granted. But it 
is because of expediency and inherent justice and not because of initiative 
action. “The truth is that there is not and cannot be any one general solvent 
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for all cases. It is merely a question of policy and fairness based on experience 
in the different situations. * * * 

“There is, then, no one principle, or set of harmonious principles, which 
afford a sure and universal test for the solution of a given case. The logic of 
the situation does not demand such a test; it would be useless to attempt to 
discover or to invent one; and the state of the law does not justify us in saying 
that it has accepted any. There are merely specific rules for specific cases, 
resting for the ultimate reasons upon broad and undefined reasons of exper- 
ience and fairness.” Wigmore, Ev., § 2486. 

Judgment for plaintiff. 

Marble and Page, JJ., did not sit. 

The others concurred. 


MILLER et al. v. MOTOR CLUB INS. CO. No. 21. 
Court of Errors and Appeals of New Jersey. Jan. 22, 1937. 
189 Atlantic Reporter 636. 
i. WAIVER. 

Where son authorizedly using father’s automobile in employer’s business was 
involved in accident and injured party recovered judgment against son and employer 
which judgment was purchased by employer's insurer in another’s name, employer’s 
insurer which had undertaken defense of action against employer and son without 
reservation waived right to assert noncoverage either by virtwe of limiting pro- 
vision or schedule and could not obtain reimbursement from father’s insurer 
(Comp.St.Supp.1930, § 135—119 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

LIMITATION OF ACTION. 

Where automobile liability policy provides that action predicated thereon must 
be commenced within twelve months from time right of action accrued, right of 
action on policy “accrues” on entry of final judgment against insured. 

(For other cases, see Insurance, Dec. Dig. § 622]3].) 

Appeal from Supreme Court. 

Action by Theodore S. Miller, Jr., and another against the Motor Club Insur- 
ance Company. From an adverse judgment, plaintiffs appeal. 

\ffirmed. 

Harold K. Smith, of Jersey City, for appellants. 

Green & Green, of Newark (Harry Green, of Newark, of counsel), for 
respondent. 

Luoyp, Justice. 

There was a stipulation of the substantial facts and the case was submitted 
to the learned trial judge without a jury. Upon this stipulation it appeared that 
the defendant issued its policy January 2, 1931, to one Reuben Stier. It was a 
liability policy covering Stier’ s Chevrolet coach while being operated by Stier or 
by any other person with his permission. Manuel Stier, a son of the insured, was 
operating the car while in the service of the Kreuger Beverage Company, and as 
that company’s employee, with the father’s permission. While using it, the car 
was involved in an accident resulting in personal injuries to one Claude McCollum. 
Judgment was recovered by McCollum for these injuries against Manuel Stier and 
the Kreuger Company on March 19, 1932. The judgment was purchased in the 
name of Miller (or paid) by the Royal Insurance Company, which company had 
insured the Kreuger Company against liability for damages to persons or property 
resulting from the operation of certain automobiles of that company. 

Action was then instituted by the Royal Insurance Company through Miller 
against the insurer of Reuben Stier, the defendant in this case. This action was 
begun some time in March, 1933; the exact date is i n dispute between the parties. 

The liability of the Kreuger Company as well as "of its employee Manuel Stier 
has been established by the judgment of McCollum. This liability was predicate dl 
upon the negligence of the operator of the car while the operator was in the 
employ of the Kreuger Company. 

If the judgment was paid by the Royal Insurance Company as the result of 
obligations contained in the policy which the insurance company hd issued to the 
beverage company, then obviously it was paying its own debt, and, in the absence 
of a right of contribution (which is not asserted here), it could have no right of 
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recovery against the defendant in the present case. It was contended, however, 
that because of certain facts it was not liable on its policy to the Kreuger Company 
and therefore it stood solely in the relation of an assignee of the McCollum judg- 
ment. This question was not passed upon by the trial judge, who held that an 
amendment to the complaint introduced a new and different cause of action, and 
that this amendment was filed too late as of time by reason of the terms of the 
policy. 

[1] From the stipulation of facts, it further appears that the Royal Insurance 
Company undertook the defense of the action as against Kreuger and Manuel 
Stier without reservation, and the trial of the action was conducted by its attor- 
neys on behalf of both. It is admitted in appellant’s brief that the Royal’s policy 
was one of absolute liability under the New Jersey Financial Responsibility Act 
(Comp.St.Supp.1930, § 135-119 et seq.). By according defense the insurance com- 
pany under our cases became fixed in its liability to protect Kreuger against the 
judgment which McCollum subsequently obtained. The judgment against Kreuger 
became the obligation of Royal and it could not be shifted to the present defendant 
by a roundabout purchase of the judgment instead of its extinguishment. Caiola 
. AXtna Life Insurance Co., 181 A. 524, 13 N.J.Misc. 845, affirmed 116 N.J.Law, 
381, 184 A. 736, and cases cited. 


What is here stated we think is also applicable to the alleged purchase of the 
judgment in so far_as it was against Stier. The policy was a general one insuring 
not only the Kreuger Company but any one operating the car with its permission. 
To this was added an indorsement limiting such liability to the Kreuger Company 
and certain others named if the car operated be one leased or loaned by or regis- 
tered in the name of the insured; also a schedule specifying certain individual 
employees only as protected. 

Whether there was a hiring or leasing of the Stier car by Kreuger is perhaps 
not clear under Manuel Stier’s employment, and it is not important, as our con- 
clusion is that by making defense for Manuel Stier and conducting the trial on 
his behalf, the company waived the right to assert noncoverage either by virtue 
of the limiting provision or of the schedule. There was the general provision of 
coverage. If the subsequent modification were relied upon, such reliance must 
have been accompanied by a repudiation of liability rather than by a course leading 
the defendant to believe he was protected. Such conduct has been repeatedly held 
to estop insurance companies from subsequently repudiating liability. See 


cases 
cited, supra. 


[2] The defendant’s policy contained provisions that any action predicated 
thereon must be commenced within twelve months from the time the right of action 
accrued. These precise provisions have been before this court in the case of 
Kindervater vy. Motorists Casualty Co., 117 N.J. Law, 131, 187 A. 362, and it was 
there held that the right of action on the policy accrued upon the entry of final 
judgment against the assured. 


[3] The time of commencement of the present action is in dispute between the 
parties, appellant asserting that it was begun March 16, 1933; the respondent that 
it was begun on March 23, 1933. The summons appears to have heen dated March 
16th and filed March 23d. A summons is presumed to be issued on the day it bears 
date, and such presumption stands in the absence of proof to the contrary. Prac- 
tice Act 1903, p. 548, § 47 (3 Comp.St.1910, p. 4065, § 47). Of such proof there 
appears to be none. 

It is, we think, clear that the original action was begun within the limitation 
of time prescribed in the policy, but this does not dispose of a further question 
raised and passed upon in the court below and that is whether the amendment to 
the pleadings was such an amendment as to constitute a new cause of action. On 
this point it appears that while the policy was issued to Reuben Stier, the complaint 
alleged liability on a policy issued to Manuel Stier. No such policy was ever 
issued. It would be impossible for the plaintiff to prove or recover on such a 
policy. Discovering that the mistake had been made, an amendment was filed 
substituting Reuben Stier as the policyholder. This amended complaint was con- 
cededly out of time under the terms of the policy, having been filed on January 
23, 1936. Manuel Stier was not an assured named in the policy, nor did he become 
such unless under conditions operating with the permission of the assured as cir- 
cumstances might indicate. Reuben Stier certainly was not liable on any policy 
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issued to Manuel Stier. He could only be liable on the policy issued to himself 
and that was not alleged until long after the right had passed. 

There is much to be said for the view taken by the learned trial judge that the 
amendment was of such a character that it constituted a change of basic right in 
the pleadings and became a new cause of action, and being filed long after the 
period limited in the policy for the bringing of an action against the defendant, 
the plea of the limitation was effective and the judgment was properly directed 
on this ground. We think, however, it is unnecessary to pass upon this point as 
in our opinion the case was properly disposed of on the fundamental ground that 
no right of action exists. 

The two insurance companies stood in substantially similar relation to the 
original litigation; the plaintiff insuring Kreuger and its agent; the defendant 
insuring the owner of the Stier car and its operator at the time of the accident. 
In addition, the negligence which caused the injuries to McCollum was that of the 
servant of the Kreuger Company. If the Royal Insurance Company under these 
circumstances could sue the Motor Club Insurance Company, then with still greater 
propriety could Motor Club, free from negligence of any employee, purchase the 
judgment and sue Royal. Such a situation we think condemns appellant’s claim 
as illogical and without support of law. 

In a case strikingly similar, Maryland Casualty Co. v. Bankers’ Indemnity Co., 
51 Ohio App. 323, 200 N.E. 849, the Court of Appeals of Ohio held that no such 
liability existed. See, also, Fiorentino v. Adkins, 154 A. 429, 9 N.J.Misc. 446. 

The judgment is affirmed. 

For affirmance: The Chancellor, The Chief Justice, Justices Trenchard, Par- 
ker, Case, Bodine, Heher, and Perskie, and Judges Hetfield, Dear, Wells, Wolk- 
skeil, Rafferty, and Cole—14. 

For reversal: None. 

SULLIVAN v. JETNA CASUALTY & SURETY CO. 
Supreme Court of New Jersey, Mercer County. Feb. 2, 1935. 
190 Atlantic Reporter 72. 
2, DAMAGES 


In action on liability policy brought for property damage only by injured 
party and based on verdict and judgment against insured, insurer which was not 
a party to original suit Aeld entitled under due process clause to show that actual 
property damages were smaller than those prayed for in complaint in the prior 
action, where single verdict against insured in prior action covered both personal 
and property damage (N.J.St.Annual 1931, § 99—90e). 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

3. JUDGMENT. 

Rule that appealing party must accept record as presented is applicable only 
as between parties to the litigation in question. 

(For other cases, see Insurance, Dec. Dig. § 707.) 

4. JUDGMENTS. 

In determining whether judgment is res judicata, testimony and charge 
of court at former trial may be admitted to ascertain whether same issues were 
presented at former trial. 

(For other cases, see Insurance, Dec. Dig. § 956[2, 3].) 


Action on insuranace policy by James J. Sullivan against AXtna Casualty & 
Surety Company. On plaintiff’s motion to strike out the defenses in defendant’s 
answer. 

Motion denied. 

Judgment of nonsuit affirmed in 179 A. 32. 

Gross & Gross, of Jersey City, for the motion. 

Collins & Corbin, of Jersey City, opposed. 

OurPHAnt, Circuit Court Judge. 

This is a motion to strike out the defenses in the answer filed by the 
defendant. The facts are that the plaintiff, in this matter recovered a judgment in 
the Supreme Court on April 11, 1934, against one Ray Nelson Glass in the sum 
of $20,000. Glass was insured by the defendant in this action (to the extent of 
$10,000 for personal injuries and $5,000 for property damage), and that insurance 
was in full force and effect at the time of the accident. The contract of insurance 
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between Glass and the defendant provided that the defendant would pay all 
judgments rendered against Glass for personal injuries to the extent of $5,000, 
for one person and $10,000 for two or more persons, and $5,000 for property 
damage. The company paid the full amount of the coverage for personal 
injuries. The dispute arises under the claim for property damage. In the acci- 
dent suit, the complaint was in two counts; the ad damnum clause in the first 
count for personal injuries being in the sum of $50,000, and on the second count 
for property damage in the sum of $2,000. The jury in that suit rendered a 
general verdict in the sum of $20,000. In that suit at the trial the plaintiff 
contended that his car was worth $750 before the accident and had no value 
thereafter, and in answers to questions in a bill of particulars, it was said that 
the automobile had been repaired at a cost of $350. 

The complaint in the instant suit asks for the sum of $2,000, the full amount 
of the ad damnum clause in the property damage count in the accident suit. 
It is brought under the statute against the insurance carrier. P.L.1924, c. 153 (as 
amended by P.L.1931, c. 194 [N.J.St.Annual 1931, § 99—90e]). 

[1-4] There can be no question but what the general verdict returned in the 
accident suit was a proper one. Melosh y. Public Service Railway Co., 132 A. 
666, 4 N.J.Misc. 361. And I am fully aware of the rule that the record of the case, 
kept as a memorial in the Supreme Court clerk’s office, consists of the pleadings, 
postea, and judgment. Notwithstanding the apparent legal rule that that verdict 
cannot be attacked in the instant suit, if the defendant, the insurance carrier, is 
deprived of its defense that the damage to the car did not amount to the sum 
claimed, if the defense sought cannot be interposed, a great injustice will be 
done, an injustice which should shock any court of justice. Such a situation is 
repugnant and inconsistent with the rudimentary demands of justice and fair 
play. The defendant under its policy of insurance only contracted to pay the 
actual property damage. It was not a party to the original suit. It cannot 
attack the verdict as such, but the defense is not an attack on that verdict; it 
does not say the defendant is not liable under that verdict; it simply seeks to 
establish the actual damages suffered by the plaintiff and it should be allowed 
to do so, as that damage is not determinable unless it can proceed with its 
defense. As said by Mr. Justice Lloyd in his dissenting opinion in Stefus v. 
London & Lancashire Indemnity Company, 111 N.J.Law, 6, 166 A. 339, 340: “To 
hold otherwise is to declare that it is bound by litigation between other parties 
as to which it neither was nor could be made a party. It has not had its day 
in court and has lost the protection of the due process clause of the Federal 
Constitution.” Our cases hold that when a party to a litigation appeals to this 
court he must accept the record as it is here presented. That rule, of course, 
prevails and is sound. We could not adjudicate upon any other basis, but it is 
applicable only as between parties to the litigation. Mr. Justice Kalisch in 
Camden, Atlantic & Ventnor Land Co. v. Ventnor City, 106 N.J.Law, 125, 147 A. 
405, 407, said “the testimony taken at the former trial, and the charge of the 
court, have been admitted in evidence in order to ascertain whether or not the 
same issue or issues was or were presented at the former trial,” and that in some 
cases “resort must necessarily be had to the testimony or charge of the court in 
the former trial.” 

For the foregoing reasons, the motion to strike the answer will be denied, 
and the matter may proceed only as to the actual property damage suffered by 
the plaintiff. 


MERCER et al. v. NEW AMSTERDAM CASUALTY CO. No. 22. 
Supreme Court of North Carolina. Feb. 24, 1937. 
189 Southeastern Reporter 762. 
1. INDEMNITY. 

Conditional sellers of truck damaged by collision with insured’s truck held 
not entitled to maintain action ex contractu against insurer which paid amount 
of damages to buyer, since insurer’s contract was with insured and was one of 
indemnity only. 

(For other cases, see Insurance, Dec. Dig. § 59114.) 

2. AGENCY. 

Conditional sellers of truck damaged by collision with insured’s truck held 

not entitled to maintain action ex contractu against liability insurer which paid 
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amount of damages to buyer, since evidence, that insurer’s representative made 
no reply to seller’s request that check for damages be sent to sellers and buyer 
jointly, negatived suggestion of contract by insurer to pay sellers, and it did not 
appear that insurer’s representative had authority to make such a contract. 


(For other cases, see Insurance, Dec. Dig. § 591%.) 


3. FRAUD. 

Conditional sellers of truck damaged by collision with insured’s truck held 
not entitled to maintain tort action against liability insurer which paid amount 
of damages to buyer, in absence of evidence of fraud or collusion, since insurer 
was not a tort- -feasor and was under no legal duty to protect sellers. 


(For other cases, see Insurance, Dec. Dig. § 591%.) 


Appeal from Superior Court, Pasquotank County; Walter L. Small, Judge. 

Action by J. P. Mercer and another, individually and partners, trading as the 
Farmers Supply Company, against the New Amsterdam Casualty Company. 
From a judgment of nonsuit, plaintiffs appeal. 

Affirmed. 

At the conclusion of plaintiffs’ evidence, motion for judgment of nonsuit was 
allowed, and plaintiffs appealed. 

John H. Hall, of Elizabeth City, for appellants. 

S. Burnell Bragg, of Norfolk, Va., and Thompson & Wilson, of Elizabeth 
City, for appellee. 

Per Curiam. 

The evidence offered by plaintiffs tended to show a fact situation substan- 
tially as follows: 

A motortruck owned by one M. C. Love was damaged as the result of a 
collision with a truck belonging to J. S. Wiggins. The plaintiffs held a lien, by 
virtue of a registered conditional sales contract, on the Love truck. At the time 
of the injury Wiggins held a policy of insurance issued by defendant Casualty 
Company, indemnifying him against liability arising out of the operation of the 
Wiggins truck. A representative of the defendant, who was investigating the 
matter of the Casualty Company’s liability under its policy and negotiating a 
compromise settlement thereof on behalf of Wiggins, in accordance with defend- 
ant’s insurance contract with Wiggins, had a conversation with one of plaintiffs 
and was advised that plaintiffs held a lien on the Love truck, and with the con- 
sent of Love request was made that check for settlement of damages to the Love 
truck be sent to plaintiffs and Love jointly, the amount of damages being in 
excess of amount of plaintiffs’ lien. To this request the representative of 
defendant made no reply. 

Subsequently defendant paid the amount of the damages for injury to the 
Love truck to Love, who executed release therefor. This amount Love used for 
his own purposes without repaying plaintiffs’ debt. 

Thereupon plaintiffs instituted their action to recover of defendant Casualty 
Company the amount of their debt against Love, which was secured by the con- 
ditional sales contract covering said truck. 

[1] Under the evidence presented in this case, can the plaintiffs maintain 
their action against the Casualty Company? The answer is: “No.” 

The defendant's contract was with oe It was one of indemnity only. 
Clark v. Bonsal & Co., 157 ee 270, 72 S.E. 954, 48 L.R.A.(N.S.) 191; Scott v. 
Bryan, 210 N.C. 478, 187 S.E. 

[2, 3] The evidences bane i the suggestion of a contract by the defendant 
to pay the amount of the damage to the plaintiffs, nor does it appear that 
defendant’s representative had authority to make such a contract. The defend- 
ant was not a tort-feasor. The defendant was under no legal duty to protect 
the plaintiffs, and assumed no obligation to do so. There was no evidence of 
oh or collusion. 

So that neither in contract nor in tort are plaintiffs entitled to maintain their 
action against the Casualty Company. 

[4] The release executed by Love, the mortgagor, to Wigzins, the tort-feasor, 
and his insurer, would ordinarily bar the mortgagees, the plaintiffs (Harris v. 
Seaboard Air Line R. Co., 190 N.C. 480, 130 S.E. 319, 49 A.L.R. 1452), and there 
is nothing in the record here to take this case out of the rule there laid down. 

The cases cited by appellants, in support of their position [ Miller v. Hortman- 
Salmen Co. (La.App.) 145 So. 786, and Commercial Securities v. Mast, 145 Or. 394, 
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28 P.(2d) 635, 92 A.L.R. 194] were actions by mortgagees against tort-feasors. 
Judgment affirmed. 


BEDNORZENSKI v. SCHRAGER (YORKSHIRE INDEMNITY CO. 
OF NEW, YORK, Garnishee). 


Superior Court of Pennsylvania. Jan. 29, 1937. 


189 Atlantic Reporter 690. 
1. CO-OPERATION. 

In garnishment proceedings to attach proceeds of automobile liability policy, 
whether insured violated terms of policy, and forfeited rights thereunder by fail- 
ing to assist insurer in defending trespass action against insured resulting in judg- 
ment for plaintiff at bar held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

Appeal No. 411, October term, 1936, from judgment of court of common pleas 
No. 5, Philadelphia County, No. 338, December term, 1932; Eugene V. Alessandroni, 
Judge. 

Trespass by Karl Bednorzenski against Jack Schrager, wherein the Yorkshire 
Indemnity Company of New York was named garnishee, in aid of execution of 
a judgment for $900 entered in favor of plaintiff against defendant Schrager. From 
a judgment in favor of the garnishee, plaintiff appeals. 

Reversed and new trial awarded. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

E. Herman Fuiman, of Philadelphia, for appellant. 

Henry S. Ambler, Frank R. Ambler, and Harry S. Ambler, Jr., all of Phila- 
delphia, for appellee. 

KeLier, President Judge. 

The plaintiff, Bednorzenski, sustained damages in a collision between his auto- 
mobile and an automobile owned and driven by the defendant, Schrager. The 
latter was insured as to personal liability and property damage resulting from 
the operation of his car by the appellee, Yorkshire Indemnity Company. Bed- 
norzenski brought an action of trespass against Schrager and recovered a judgment 
for $900. An attorney employed by Yorkshire Indemnity Company had appeared 
for Schrager in the trespass action, but on the day of trial withdrew his appear- 
ance, and the action was not defended, resulting in a verdict for the plaintiff, on 
which judgment was entered as above stated. The plaintiff, thereupon, issued 
a writ of attachment in execution, and summoned the Yorkshire Indemnity Com- 
pany, as garnishee, under the provisions of the policy. 

The garnishee insurance company denied liability under its policy, because it 
averred that Schrager, the insured defendant, had violated the terms and conditions 
of the insurance contract, in that he had failed to render the co-operation and 
assistance due and requested by the company in the defense of said action, and, 
specifically, had failed to appear and testify on the trial of said action on October 
5, 1934, although he had been notified the day before to be present in court at 
10 o'clock a. m. of the next day, when the case would be called for trial. Counsel 
employed by the insurance company to represent the defendant in the trespass 
action testified on the trial of the attachment in support of the garnishee’s denial 
of liability, and gave evidence which, if believed, would justify a verdict for the 
garnishee. 

Schrager, called as a witness in rebuttal by plaintiff, testified that he had been 
in court all day on October 4, 1934, prepared to testify in the trespass action, and 
when the case was not called for trial that day that he had been informed by coun- 
sel representing him, as aforesaid, that there was not a chance that the case would 
be reached the next day (Friday), as there would be only half a day left for the 
trial of cases; that he was not told to come back to court the next day, and in 
consequence went to New York, where he had business. He denied having refused 
to co-operate with or assist the insurance company in the defense of said action 
and said he had been in court a number of times and whenever directed so to be 
by the company’s counsel representing him; and that he knew nothing about the 
trial on October 5, 1934, or the verdict rendered against him, after the withdrawal 
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of counsel representing him, until October 10, 1934, when he received a letter from 
said counsel, dated October 5, 1934, informing him of the result and disclaiming 
liability by the company. 

[1] The liability of the garnishee insurance company under the policy and its 
liability to the plaintiff in the attachment execution depended on how the jury, the 
triers of fact, would resolve the dispute of fact between the parties—whether they 
would believe the witnesses for the garnishee (the counsel employed by it to rep- 
resent the defendant, Schrager) on the one hand, or Schrager himself, testifying 
as a witness for the plaintiff, on the other—and this question of fact should have 
been submitted to the jury with the scales not weighted by incompetent evidence. 

{2] It was not competent for the garnishee, after the event, that is, after the 
trial of the trespass action, to make evidence for itself by writing a letter to 
Schrager setting forth in detail the matters upon which it relies to escape liability 
under the policy. Such a letter was a self-serving declaration not admissible in 
evidence, in the circumstances here present, in an action on the policy by the insured 
or in an attachment execution by the plaintiff standing in the insured’s shoes. The 
fact of the garnishee’s denial of liability, by letter dated October 5, 1934, and 
received by the insured on October 10, 1934, was admissible, but the letter itself 
going into minute details in supporf of that denial was not admissible as substan- 
tive evidence of the matters of defense recited in it. It is similar in principle 
to proofs of loss or proofs of death furnished by the insured, or beneficiary, under 
a policy of insurance, which, although received in evidence for the limited purpose 
of showing compliance with the requirements of the policy, are not admissible as 
substantive evidence on behalf of the person furnishing them, of the matters set 
forth therein, and should not be read or given to the jury. 


[3] The point was squarely ruled by the Supreme Court in Emmons v. 
McCreery, 307 Pa. 62, 66, 160 A. 722, where a judgment for plaintiff in an action 
of trespass for conversion of securities was reversed and a new trial granted 
because the plaintiff had been allowed to introduce a letter from plaintiff to defend- 
ant, after the ocurrence of the facts alleged to constitute the conversion, setting 
forth those facts, the letter having never been answered. The present Chief Just- 
ice, in pointing out the inadmissibility of the letter, said (306 Pa. 62; at pages 
66, 67, 160 A. 722: “The court below admitted this letter in its entirety and 
without qualification as substantive proof of plaintiff’s claim. It was objected to 
as a self-serving declaration, and its admission is here assigned as error. Glat- 
felter v. Mendels, 46 Pa.Super. 562, is relied on as authority in support of its 
admission. This is a novel way to seek to sustain a cause of action. If such a 
letter is admissible without qualification, a suitor could have his attorney send in 
letter form to his adversary a statement of facts, true or untrue, setting forth a 
complete claim, and, on receipt of an answer, have the letter admitted in evidence 
as substantive proof of the claim, or, in case of failure to reply, also admit the 
letter. See Wigmore, § 1073. The rule that self-serving declarations, made by a 
party to an action before suit is brought, whether verbal or written, are inadmis- 
sible when offered on behalf of the party who made them, is established by an 
unbroken line of decisions. Craig v. Craig, 5 Rawle, 91; Fraley v. Bispham, 10 
Pa. 320, 51 Am.Dec. 486; Beach v. Wheeler, 24 Pa. 212; Clever v. Hilberry, 116 
Pa. 431, 9 A. 647; Dempsey v. Dobson, 174 Pa. 122, 34 A. 459, 461, 32 L.R.A. 761, 
52 Am.St.Rep. 816; Kann v. Bennett, 223 Pa. 36, 72 A. 342. * * * The letter in 
the case at bar was competent only to show a demand, and it should not have been 
read to the jury; the mere fact of the demand alone should have been stated. 
See Chapin v. Cambria Iron Co., 145 Pa. 478, 22 A. 1041.” In the Emmons v. 
McCreery Case, as in this, the person to whom the letter was sent made no reply 
to it, but that did not make the letter substantive evidence of its contents. The 
courts of this state have not given the failure to reply to a written communication 
the effect as a tacit admission of the allegations of fact contained in it that is fre- 
quently ascribed to a failure to deny an oral, face-ta-face charge, accusation, or 
assertion of fact by another. Fraley v. Bispham, 10 Pa. 320, 51 Am.Dec. 486; 
Dempsey v. Dobson, 174 Pa. 122, 34 A. 459, 32 L.R.A. 761, 52 Am.St.Rep. 816; 
Kann vy. Bennett, 223 Pa. 36, 46, 72 A. 342; Barrow v. Newton, 55 Pa.Super. 387. 
__ [4, 5] The point is discussed in Wigmore on Evidence, vol. 2 (2d Edition), as 
follows: “ ‘Qui tacet consentire videntur,’ ‘silence gives consent,’ are ancient maxims, 
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which have ever been taken to be unquestioned and have a larger scope than their 
application in the law of evidence. But, like all maxims, they merely sum up a 
broad principle, and cannot serve, without decided qualification, as practical and 
precise rules. Silence implies assent to the correctness of a communication, but 
on certain conditions only. The general principle of Relevancy (ante, section 29) 
tell us that the inference of assent may safely be made only when no other explana- 
tion is equally consistent with silence; and there is always another such explana- 
tion—namely, ignorance, or dissent—unless the circumstances are such that a 
dissent would in ordinary experience have been expressed if the communication had 
not been correct. This much has always been conceded judicially when the question 
has been presented.” Section 1071, p. 553, relating to oral statements. “The fail- 
ure to reply to a written communication may sometimes suffice to permit an infer- 
ence of the party’s assent to the correctness of the statements made therein (upon 
the general principle of section 1071, ante). But the inference is not ordinarily 
so strong; and judges have always pointed out that the failure to reply in writing 
to a written communication does not have the same significance as a failure to reply 
orally to an oral communication: * * * So far as any definite rule is concerned, 
then, it seems impracticable; and the precedents indicate that each case must stand 
on its own facts.” Section 1073, p. 567. 

(6] In the present case, Schrager’s explanation was entirely plausible. It was 
that when the letter was received the case was over and there was nothing that 
he could do about it. In such circumstances, a neglect to send a denial in reply 
did not amount to a tacit admission of the truth of the matters contained in the 
letter, and it should not have been received in evidence, generally, nor read to the 
jury. 
[7] The letter in question was not only admitted in evidence generally and read 
to the jury; it was also sent out with the jury as an exhibit, when they retired for 
consultation, and the court in its charge specifically referred to it and laid much 
emphasis upon it. There can be no question that this was harmful to the plaintiff. 

The first assignment of error is sustained; the judgment for the garnishee 
is reversed, and a new trial is awarded. 


SILVERMAN v. DEW et al. No. 14426. 
Supreme Court of South Carolina. Feb. 1, 1937. 
189 Southeastern Reporter 756. 
1. SETTLEMENT. 


Where it appeared that injured party had statutory lien on automobile causing 
injuries, that such automobile was covered by ‘collision insurance, and that while 
automobile was held by injured party under attachment insurer made settlement 
with insured buyer and seller, injured party could not recover amount of such 


settlement from indemnity company since statute creating lien did not become part . 


of insurance contract nor entitle injured party to equitable lien on insurance mone) 
(Code 1932, § 8785). 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 

Appeal from Florence County Court; R. W. Sharkey, Judge. 

Action by Charles H. Silverman against Herbert Dew, B. Pratt Gasque, and 
the Glens Falls Indemnity Company. From a judgment sustaining a demurrer of 
the last-named defendant to the complaint, the plaintiff appeals. 

Affirmed. 

The order of Judge Sharkey requested to be reported follows: 

The plaintiff, Charles H. Silverman, a Canadian citizen, became involved on 
January 27, 1936, in an automobile accident with the defendant Herbert Dew, 4 
citizen of this state, on a public highway in the county of Florence. Dew at the 
time of the accident was operating the Plymouth automobile described in the com. 
plaint herein, and which was almost completely demolished as a result of the 
collision. In an action brought in this court by Silverman against Dew for the 
recovery of damages sustained by the former, he attached the said Plymouth car. 
This action was tried at the March, 1926, term and resulted in a verdict and a 
judgment for Silverman in the sum of $1,500. Under an execution thereafter 
issued in that cause, Silverman realized from the sale of the Plymouth automobile 
the sum of $100. The automobile had been purchased by Dew from the defendant 
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B. Pratt Gasque, who in turn had taken from Dew a chattel mortgage thereon for 
the unpaid balance on the purchase price. At the time of the collision there was 
in force a policy which had been issued by the defendant Glens Falls Indemnity 
Company in the name of Dew, payable, according to the allegations of the com- 
plaint herein, to the defendant Gasque as his interest might appéar, insuring against 
damages from collision according to the actual value of the car at the time of the 
collision, with a $50 deductible clause. While the described car was held by plain- 
tiff under the aforesaid attachment, the defendant indemnity company paid to Dew 
and Gasque the actual cash value of the car less $50 deducted therefrom, the 
settlement so made being in the sum of $415. Plaintiff in this action sets forth the 
foregoing allegations of fact, and then alleges: 

“That the statute creating a lien upon an automobile for damages to person 
or property due to its negligent or reckless operation on the highways was a part 
of the contract entered into by the owner thereof, the defendant Herbert Dew, and 
the defendants B. Pratt Gasque and Glens Falls Indemnity Company, the said lien 
by the statute taking precedence of all liens upon the said car except for state and 
county taxes, and transferring by necessary intendment all rights of other lien- 
holders which might by their adverse exercise defeat such lien. 

“That the payment of the said insurance to the owner and mortgagee of the 
Plymouth automobile here involved while under statutory attachment for damages 
due to its reckless operation on the highways defeated the intention of the statute, 
rendered the said statute null and void, and was against public policy, practically 
destroving the plaintiff's lien thereunder.” 


Plaintiff’s prayer is for judgment against the defendants in the sum of $415. 

The complaint has been challenged by the defendant indemnity company with 
a demurrer on the ground that it fails to state facts sufficient to constitute a cause 
of action—the grounds of the demurrer stated in substance being that the complaint 
shows there was no privity of contract between plaintiff and the indemnity com- 
pany; that there is no allegation of a breach of any contractual obligation owed 
by the indemnity company to plaintiff; that the plaintiff was a stranger to the con- 
tract; and that he had no legal or equitable interest in the proceeds of the insurance 
policy. 

The legal issues raised by the demurrer have been fully argued before me. 

[1] Following the collision referred to, the plaintiff by operation of the statute 
(Code 1932, § 8785) became entitled immediately to a lien upon the Plymouth car 
for such damages as he sustained by reason of its negligent operation, but his 
status as a lienee was a thing entirely separate and apart from the: purely personal 
contract of insurance between the indemnity company and the defendants Dew and 
Gasque. It is true that the statute creating the lien invested it at the same time 
with priority over all other liens except those for state and county taxes, but beyond 
that the statute does not go. There is nothing in the statute itself which would 
warrant the construction that it became a part of the insurance contract. There is 
nothing to show any agreement between the parties, either express or implied, 
which would create any contractual relationship between plaintiff and the indemnity 
company. Nowhere is there present any circumstances which would support plain- 
tift's claim to an equitable lien upon the insurance money. The insurance policy 
being a personal contract, did not run with or attach to the thing insured. The 
following authorities uphold this view: 26 C. J. p. 445; Swearingen v. Hartford 
Ins. Co., 52 S.C. 309, 29 S.E. 722; Planters’ Bank v. Ins. Co., 156 S.C. 453, 153 
S.E. 385; 14 R.C.L., p. 1365; Steinmeyer v. Steinmeyer, 64 S.C. 413, 42 S.E. 184, 
59 L.R.A. 319, 92 Am.St.Rep. 809; Crook v. Hartford Ins. Co. et al., 175 S.C. 42, 
178 S.E. 254 

2, 3] Plaintiff argues that he should be allowed to recover under the doctrine 
of subrogation, but in none of the facts presented here can I find any element which 
would permit him to invoke this doctrine. The right of subrogation exists only 
when one person, who is under some moral or legal duty to do so, pays the debt 
of another, which debt was a valid enforceable obligation against that person. 
Such person then steps into the shoes of the creditor and becomes subrogated to 
the rights which the creditor had previously enjoyed against the primary debtor. 

I have been impressed not only with the novelty of the question raised, but 
also with the apparent fact that the plaintiff has suffered a severe hardship and 
loss, and hence I have given the matter very careful consideration. Based upon 
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both reason and authority, the only conclusion I am able to reach is that the demur- 
rer should be sustained. 

It is so ordered. 

McEachin & Townsend, of Florence, for appellant. 

Melton & Belser, of Columbia, for respondent. 

BoNHAM, Justice. 

This appeal is from an order of Judge Sharkey of the civil court of Florence 
sustaining a demurrer. The facts of the case are fully set out in the order appealed 
irom. The conclusion of the trial judge, which sustains the demurrer, is fully 
sustained by the authorities cited by him, and is satisfactory to this court. Let the 
order of the trial judge be reported. 

Judgment affirmed. 

Stabler, C. J., and Carter, Baker, and Fishburne, JJ., concur. 


AUTOMOBILE INSURANCE CO. OF HARTFORD, CONN., et al. v. 
SOUTHERN TRANSP. CO. et al. No. 12012. 
Court of Civil Appeals of Texas. Dallas. Jan. 16, 1937. 
Rehearing Denied Feb. 20, 1937. 
101 Southwestern Reporter (2d) 585. 
1. CANCELLATION. 

Where common motor carrier, first insurer, and second insurer agreed that 
old policy issued by first insurer represented coverage to July 20, 1931, and that 
new policy issued by second insurer represented coverage from and after that 
date, second insurer held liable under new policy for fire occurring on July 21, 
1931. notwithstanding Railway Commission rejected new policy on ground that 
old policy could not be canceled until 30 days’ notice had been served in com- 
pliance with commission’s rule and terms of policy (Vernon’sAnn.Civ.Stat. art. 
91lb, § 13). 

(For other cases, see Insurance, Dec. Dig. § 246.) 

2. CANCELLATION. 

Rule of Railway Commission requiring 30 days notice hefore existing fire 
policy covering common motor carrier can be canceled is inapplicable where 
insurance policy issued by solvent and reliable insurer is by agreement of parties 
substituted for an existing policy (Vernon’s Ann.Ciy.St. art. 911b, § 13). 

(For other cases, see Insurance, Dec. Dig. § 246.) 

3. WAIVER. 


Provision of fire policy specifying given number of days for cancellation of 
policy may be waived by parties, even in case where public has an interest such 
as in case of policy covering common motor carrier, provided canceled policy is 
immediately replaced by similar policy of a solvent and reliable insurer. 

(For other cases, see Insurance, Dec. Dig. § 229[1].) 

Appeal from District Court, Dallas County; Rob’t B. Allen, Sr., Judge. 

Suit by the Southern Transportation Company against the Automobile 
Insurance Company of Hartford, Conn., and the Commercial Insurance Company, 
wherein the Commercial Insurance Company filed a cross-action against the 
Autamobile Insurance Compary. From a judgment for plaintiff, against the 
Automobile Insurance Company, the Automobile Insurance Company appeals, 
and, from a judgment against plaintiff on its alternative cause of action against 
the Commercial Insurance Company, the plaintiff appeals, and, from a judgment 
against the Commercial Insurance Company on its cross-action against the 
Automobile Insurance Company, the Commercial Insurance Company appeals. 

Affirmed. 

Lawther & Cramer, of Dallas, for appellants. 

Thompson, Knight, Baker, & Harris and Touchstone, Wight, Gormley & 
Price, all of Dallas, and H. F. Montgomery, of Houston, for appellees. 

Jones, Chief Justice. 

This cause is combined with cause No. 12033, styled “The Southern Trans- 
portation Company et al., Plaintiffs in Error, vs. Commercial Standard Insurance 
Company et al., Defendants in Error,” and No. 12012 is given to the combined 
cause. The two appeals resulted from the same trial and the same judgment. 

The suit was instituted by Southern Transportation Company, hereinafter 
called plaintiff, against Automobile Insurance Company of Hartford, Conn. 
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hereinafter called Automobile Insurance Company, on a policy insuring plaintiff 
against damages by fire to the maximum amount of $5,000; in the alternative, to 
recover a similar amount on a similar insurance policy issued by the Commer- 
cial Insurance Company, and again in the alternative, to recover a similar sum 
against both insurance companies jointly. The Commercial Insurance Company, 
by cross-action over against the Automobile Insurance Company, sought to 
recover against its co-defendant any sum that might be adjudged against it. 
The case was tried to a jury, and on peremptory instruction by the court a 
verdict was returned in favor of plaintiff in the sum of $5,000, with interest at 
the rate of 6 per cent. per annum from January 14, 1932; against plaintiff on its 
alternative cause of action; and against the Commercial Insurance Company on 
its cross-action against the Automobile Insurance Company. Judgment was 
entered in accordance with this instructed verdict. The Automobile Insurance 
Company perfected its appeal as against the judgment entered in favor of plain- 
tiff, and, after such appeal was perfected, the Cneoneediil Credit Company, by 
writ of error, perfected its appeal against the Automobile insurance Company, 
because of its failure to recover on its cross-action. On this latter appeal, 
plaintiff also perfected an appeal because it was denied a recovery against the 
Commercial Insurance Company. 

An affirmance of the judgment of the lower court will effectually dispose of 
all the issues, under our view of the case. Plaintiff is a corporation with its 
principal place of business in Dallas county; the Automobile Insurance Company 
is incorporated under the laws of the state of Connecticut, and is lawfully doing 
business in Texas, under a permit issued by the proper authorities, and has an 
ofice with agents in Dallas county; Commercial Standard Insurance Company is 
a corporation with its home office and principal place of business in Dallas county. 
Plaintiff is a common carrier of merchandise for hire, and has truck lines to 
carry such freight to various sections of the state. 

The Commercial Insurance Company issued to plaintiff a policy of insurance, 
which, by its terms, commences at noon November 5, 1930, and expires at noon 
November 5, 1931. This policy covered loss sustained by fire to the maximum 
amount of $5,000. On or about July 14, 1931, Commercial !nsurance Company 
informed plaintiff that it desired to be relieved of plaintiff's insurance, no reason 
being given therefor. This proposal of- release of the Commercial Insurance 
Company was accepted by plaintiff, provided another company, solvent and 
reliable, would write a similar policy to that of the Commercial Insurance Com- 
pany. The Automobile Insurance Company was at once consulted, and it was 
agreed that a coverage policy by said company for the plaintiff, similar to that 
issued by Commercial Insurance Company, would be issued. The plaintiff and 
the two insurance companies agreed that plaintiff's existing coverage by the 
policy of the Commercial Insurance Company would be canceled and the Auto- 
mobile Insurance Company would substitute therefor its policy with the same 
rights of coverape of the former policy. The parties further agreed that the 
effective date of the new policy would be noon July 20, 1931, and the effective 
date for the cancellation of the old policy would be noon of July 20, 1931; that 
is, the policy of the Automobile Insurance Company would begin at the exact 
moment the Commercial Insurance Company policy was canceled. 

Under the law of this state, a carrier by truck of merchandise must secure 
a permit from the Railway Commission to operate as such common carrier, 
and, before a permit will be issued, such carrier must carry an insurance policy, 
similar to those in suit, in a maximum amount to be fixed by the Railway Com- 
mission. Section 13, art. 911b, Vernon’s Ann.Civ.St. The policies in question 
complied with this statutory provision and the insurance policy issued to the 
plaintiff by the Commercial Insurance Company was on file with the Railway 
Commission. The new policy, effective at noon July 20, 1931, was sent by plain- 
tiff’s agent to the Railway Commission to be substituted for the old policy of 
the Commercial Insurance Company, and the request was made of the Railway 
Commission that this old policy be returned. The new policy was stamped by 
the Railway Commission “received,” on the morning of July 21, 1931. 

Said section 13 authorizes the Railway Commission to promulgate rules 
covering the provisions in respect to insurance policies and other matters pre- 
scribed in said statute. One rule promulgated by the Railway Commission under 
this delegated authority is, in effect, that no policy of insurance can be canceled 
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until 30 days’ notice of the intended cancellation shall be given by the insurer, 
and the policies in question each provided that, before same could be canceled, 
the insured must have 30 days’ notice that such policy will be canceled. No 
formal notice was served by Commercial Insurance Company that its policy 
would be canceled at noon July 20, 1931. Acting, as we suppose, under this 
rule of giving 30 days’ notice, a clerk in the Railway Commission in charge of 
this business, on or about July 23, 1931, discovered that no notice of cancellation 
had been given by the Commercial Insurance Company, returned to the sender 
the new policy issued to plaintiff by the Automobile Insurance Company, with 
the statement that the Coomeneaal Insurance Company policy could not be 
canceled until a 30-day notice had been served. We do not deem it necessary 
to go into the correspondence of the respective parties and another insurance 
pojicy issued by Automobile Insurance Company, after the fire, which occurred on 
the morning of July 21, 1931, destroyed goods in transit by plaintiff’s truck line 
to the value considerably in excess of the maximum of the insurance policy, for 
we believe, and will later state the reason, that, notwithstanding the rule of the 
Railway Commission as to the 30-day notice of cancellation, and notwithstanding 
the fact that the Railway Commission returned the Automobile Insurance Com- 
pany’s policy to the sender, such policy was in force on and after noon of July 
20, 1931, and that the Commercial Insurance Company’s policy was canceled at 
said time and not in force. The matters subsequent to the fire have’ no direct 
bearing on this case. 

The Automobile Insurance Company, at the time it issued the policy, billed 
plaintiff for the agreed initial payment of $100, and, when it received notice of 
the fire and the destruction of the plaintiff’s goods, it sent its adjuster to examine 
into the fire and make a report. Some time later it discovered that the Railway 
Commission had refused to cancel the Commercial Insurance Company’s policy, 
because of the absence of the compliance on its part with the 30-day notice rule 
jn respect to such intended cancellation. 


The Railway Commission apparently ignored the fact that the issuance of the 
Automobile Insurance Company’s policy and the cancellation of the Commercial 
Insuranace Company’s policy had been had by agreement of all parties interested, 
and that there was not a moment's time in which plaintiff’s coverage did not exist. 

It is apparent from this record that either the policy of the Commercial 
Insurance Company, issued November 5, 1930, or the policy of the Automobile 
Insurance Company, issued to become effective at noon July 20, 1931, represented 
plaintiff’s coverage on July 21, 1931, the date of the destruction of his goods by 
fire. 

{1] It is equally apparent that the interested parties—to wit, the two insur- 
ance companies and plaintiff—agreed that the Commercial Insurance Company’s 
policy represented the coverage to July 20, 1931, and that the Automobile Insur- 
ance Company’s policy represented the coverage from and after said date. It is 
also clearly apparent that the only obstacle in the way of carrying out this agree- 
ment of the interested parties is the failure of the Commercial Insurance Com- 
pany to have given the 30-day notice of its intended cancellation of its policy 
in a strict compliance with such rule of the Railway Commission and the terms 
of the policy. Is this rule fatal to the contention of the Commercial Insurance 
Company that its policy was canceled prior to the loss of plaintiff’s goods by fire? 

It was the evident purpose of the Legislature, by the enactment of section 
13 of article 911b, to require continued insurance coverage of freight by a person 
operating a motor freight line. In order to carry out such purpose of the enact- 
ment, the Railway Commission promulgated the 30-day notice before an insurance 
company carrying such coverage could cancel its policy. This purpose of the 
Legislature is made plain by the following provisions contained in said section 13: 
“Each such motor carrier shall, on or before the date of the expiration of the 
term of any policy or bond so filed by him, file a renewal thereof, or new bonds 
or policies containing the same terms and obligations of the preceding bonds and 
policies, and shall each year thereafter on or before the expiration date of the 
existing bonds and policies, file such renewal policies and bonds so as to provide 
continuous and unbroken protection to the public having legal claims against such 
motor carrier.” 

Whenever a carrier of goods by motor freight provides an unbroken cover- 
age for the freight he carries, there is a literal and absolute compliance with this 
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statute, regardless of whether such coverage be furnished at different times by 
one or more solvent and reliable insurance companies. In the instant case, the 
coverage from noon November 5, 1930, to noon July 20, 1931, was represented 
by the policy of the Commercial Insurance Company. The coverage from noon 
July 20, 1931, until the date of the fire was represented by the policy of the 
Automobile Insurance Company, but the coverage was nevertheless continuous 
and unbroken, the terms of said section 13, article 91lb, fully complied with, and 
plaintiff's shippers protected every moment of the time. 

2, 3] But, inquires the Automobile Insurance Company, What about the 
rule of the Railway Commission, requiring 30 days’ notice before an existing 
policy can be canceled? Manifestly, this rule was promulgated in order to make 
certain the requirement of said section 13 that there must be at all times an 
unbroken coverage. It is clear that, where an insurance policy issued by a 
solvent and reliable insurance company is, by agreement of the parties, substituted 
for an existing policy, the rule has no application. It is elementary that the 
provision specifying a given number of days for the cancellation of insurance 
contracts may be waived by the parties, provided, in cases of this kind, where the 
public has an interest, the canceled policy is immediately substituted by a similar 
policy of a solvent and reliable insurance company. This seems to be the settled 
rule of law, and is followed in this state. Westchester Fire Ins. Co. v. McMinn 
(Tex.Civ.App.) 188 S.W. 25, 26, in which the rule is thus stated: “A policy of 
insurance may be canceled at any time before loss, by agreement between the 
parties, and there may be cancellation by consent of the parties, independent of 
the terms of the policy; and in such case an immediate payment of the unearned 
premium may not be required in order to make valid the agreed cancellation. 
As to whether there was an agreement here was a question of fact.” 

Other Texas cases in point are: Glover v. Employers’ Liability Assur. Corp. 
et al. (Tex.Civ.App.) 80 S.W.(2d) 1078; Meador v. Rudolph (Tex.Civ.App.) 218 
S.W. 520. Some of the cases in point from other jurisdictions are: Gratopp v. 
Carde Stamping, etc., Co., 216 Mich. 355, 185 N.W. 675; Allen v. Railroad Com- 
mission, 179 Cal. 68, 175 P. 466, 8 A.L.R. 249; Eurich v. General Casualty & 
Surety Co., 152 Md. 209, 136 A. 546; Zakrzewski v. American Box Board Co. et al., 
256 Mich. 26, 239 N.W. 336. 

It would be a strange rule of law to say that all parties at interest, by agree- 
ment, cannot accomplish without delay the same purpose that was intended to be 
accomplished by a delay of 30 days, in order to comply strictly with a rule. 

We therefore hold that, as the undisputed evidence shows the insurance 
policy of Commercial Insurance Company, by agreement of all parties, was can- 
celed at noon July 20, 1931, and that the policy of the Automobile Insurance 
Company became effective at noon July 20, 1931, the judgment against the latter 
company for the maximum amount of its policy is the correct judgment, and the 
court did not err in giving the peremptory instructions. 

It necessarily follows that, in our opinion, the judgment of the lower court 
should in all things be affirmed, and it is so ordered. 

Affirmed. 


NATIONAL LIBERTY INS. CO. v. WATTS. No. 5059. 
Court of Civil Appeals of Texas. Texarkana. Feb. 11, 1937. 
101 Southwestern Reporter (2d) 1060. 
2. MORTGAGE. 


Where mortgagee of automobile held, as security, policy covering loss by 
conversion which was written for mortgagor but contained loss payable clause for 
benefit of mortgagee, and turned over mortgagor’s note to insurer after maturity 
when insurer extinguished its liability to mortgagee for mortgagor’s conversion of 
automobile, accommodation indorser held not liable to insurer, since any security 
held by mortgagee inured to benefit of accommodation indorser. 


(For other cases, see Insurance, Dec. Dig. § 607.) 


Error from Wood County Court; Jonathan Russell, Judge. 
Action by the National Liberty Insurance Company against H. Watts and 
another, wherein defendant other than named defendant, one Boutwell, was 


dismissed from the action. To review a judgment for named defendant, plaintiff 
brings error, 
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Affirmed. 

Thompson, Knight, Baker & Harris and J. E. Henderson, all of Dallas, for 
plaintiff in error. 

Jones & Jones, of Mineola, for defendant in error. 

WILLIAMS, Justice. 

Plaintiff in error brought this suit against one Boutwell as maker of an 
installment lien note payable to J. B. Howell and against defendant in error Watts 
as an indorser on same. Boutwell was dismissed from the suit, he being insolvent 
and his whereabouts unknown. After evidence was heard, cause by agreement 
was withdrawn from the jury and submitted to the court. Judgment was rend- 
ered for defendant in error. 

At the time of the execution of the note, Boutwell executed a chattel mortgage 
on one automobile. Insurance on the car was procured from plaintiff in error 
covering various risks, including “loss by conversion.” Premiums for this insur- 
ance were paid by Boutwell. Boutwell was named as assured with loss payable 
clause to Howell, the mortgagee named in the mortgage. Defendant in error Watts 
had previously sold the car to Boutwell on deferred payments, and, in refinancing 
the car for Boutwell, Watts handled all the details of drawing up the note and 
mortgage and helped Boutwell secure the insurance. 

Defendant in error, Watts, indorsed the note as follows: “I endorse the within 
note and promise to pay same when due, waiving notice, grace and protests.” Watts 
drew on Howell for face amount of the note, and attached to the draft the note, 
copy of the chattel mortgage, and the insurance policy covering risks above men- 
tioned. Upon receipt of these papers Howell paid the draft. 

Later, Boutwell, together with the car, disappeared and neither has been heard 
from since. Several months after maturity of the note, plaintiff in error under 
“loss by conversion” clause paid to said Howell a sum amounting to the balance 
due on the note. Howell at the time of the payment surrendered to plaintiff in 
error the insurance policy and the same was canceled by the company, the company 
stamping upon the policy “cancelled by loss.” Said Howell at the same time also 
assigned to plaintiff in error the installment note together with all the rights of 
said mortgagee under all the securities held by him for the debt. 

The insurance contract provided: “This Company may require from the 
assured an assignment of all rights of recovery against any party for loss or dam- 
age to the extent the payment therefor is made by this Company.” 

{1] “It is well settled in this and other jurisdictions that when a creditor 
receives security for a debt for which a surety is bound, the security inures to the 
benefit of the surety, whether it is obtained at the time of or subsequent to the 
surety’s assumption of liability, or with or without the surety’s knowledge.” 
Hatch v. First State Bank (Tex.Civ.App.) 270 S.W. 1093; 21 R.C.L. 1053; Nunn 
v. Smith (Tex.Civ.App.) 194 S.W. 406. “Neither is it essential to the maintenance 
of an action by one of the parties that there should be an express promise existing 
between the parties. .The law implies a promise where justice imposes a duty, and 
in such cases no privity of contract need be alleged or proved and its existence is 
unnecessary.” Elliott on Contracts, § 1406. The facts in this case clearly invoke 
the principles of law just stated. Defendant in error, Watts, caused this insurance 
contract to be procured before he indorsed and delivered the note to Howell. 
Watts also obtained a mortgage on the car before he indorsed the note. Both were 
securities obtained by the creditor Howell before Watts indorsed and delivered 
the note. 

[2] When plaintiff in error acquired the note from Howell by assignment, the 
note was several months past due, and, being after maturity, it acquired no more 
rights or equities than Howell had. Howell, the payee and creditor, received pay- 
ment of his note which automatically extinguished it as far as defendant in error 
was concerned. Hall v. Miller (Tex.Civ.App.) 268 S.W. 268, 270. This insurance 
and its benefits placed in the hands of the creditor by the maker of the note inured 
to the benefit of defendant in error. This was the contract between this creditor 
and Watts as indorser. This paper was assigned to plaintiff in error after its matur- 
ity and it acquired no greater right by the assignment than Howell had. 

The judgment is affirmed. 





Hunt v. Dollar et al. 


HUNT v. DOLLAR et al. 
Supreme Court of Wisconsin. Feb. 9, 1937. 
271 Northwestern Reporter 405. 
1. MISREPRESENTATION. 

Statements of insured to insurer in reporting accident under automobile 
liability policy that he and his party had not been drinking on night of accident 
held to avoid policy as misrepresentation relating to “material fact or circumstance 
concerning insurance or subject thereof,” within provision of policy for avoidance 
for such misrepresentation or concealment (St.1935, § 85.93). 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

2, MISREPRESENTATION. 

False swearing of insured under automobile liability policy on adverse exam- 
ination in action against insured and insurer for injuries caused by insured’s oper- 
ation of automobile, that he and his party had not been drinking on night of acci- 
dent, held false swearing “touching matter relating to insurance or subject thereof,” 
within provision of policy for avoidance thereof for such false swearing (St.1935, 
§ 85.93). 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

3. VREJUDICE. 

Breach of condition of policy will avoid policy, regardless of whether or not 
breach in fact prejudices insurer. 

(For other cases, see Insurance, Dec. Dig. § 309.) 

4, NOTICE OF ACCIDENT. 

False statement in report of accident by insured to insurer under automobile 
liability policy that he had visited sister’s home and had nothing to drink on even- 
ing of accident held breach of condition precedent to liability under policy that 
insurer be furnished with immediate written notice <f accider* v'th fullest infor- 
mation obtainable (St.1935, § 85.93). 

(For other cases, see Insurance, Dec. Dig. § 540.) 

5. CO-OPERATION. 

Procuring of false statements by insured under automobile liability policy, 
confirming insured’s false statement in report of accident that he had visited sister’s 
home on evening of accident and had nothing to drink, held breach of condition 
precedent expressed in policy that insured should aid in securing information and 
evidence, and should render all co-operation and assistance (St.1935, § 85.93). 

(For other cases, see Insurance, Dec. Dig. § 514%.) 


6. CO-OPERATION. 


“Co-operation,” within automobile liability policy providing that it should be 
condition precedent to insurer’s liability that insured at all times render all “co-op- 
eration and assistance,” requires that there shall be fair, frank, and truthful dis- 
closure of information reasonably demanded by insurer for purpose of enabling 
it to determine whether or not there is genuine defense (St.1935, § 85.93). 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

7. THIRD PARTY. 

Automobile liability policy held avoidable as against person injured by neg- 
ligence of insured in operation of automobile because of misconduct of insured 
in violation of condition precedent to liability under policy, since third person for 
whose benefit contract is made has no greater or more extensive right than exists 
by terms of contract (St.1935, § 85.93). 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

8. THIRD PARTY. 

Statute relating to automobile liability insurance held not to create liability 
against insurer or to negative rule that insurer is not liable unless insured is, or 
that defense under policy relieving insurer from liability as against insured also 
relieves it from liability as against injured persons, although statute authorizes 
suit against insurer without joinder of insured as defendant, since liability against 
insurer, if any, is created by insurance contract (St.1935, § 85.93). 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 
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Appeal from a judgment of the Circuit Court for Brown County; Henry, 
Graass, Judge. 

Affirmed. 

Action by Benjamin Hunt against Fred C. Dollar and his insurer to recover 
for injuries sustained by the plaintiff by negligence of Dollar in so driving his 
automobile upon the highway as to collide with plaintiff’s wagon. The defendant 
insurer by answer alleged breach of the contract of insurance by Dollar that voided 
the policy. Upon trial of the issue thus raised, the jury found that Dollar did not 
breach the contract. Upon motion of the insurer the court granted judgment 
notwithstanding the verdict dismissing the complaint as to the insurer. From this 
judgment the plaintiff appeals. The material facts are stated in the opinion. 

Allan V. Classon, of Oconto (G. F. Clifford, of Green Bay, of counsel), for 
appellant. ; 

Chadek, Cornelisen & Denissen, of Green Bay, for respondents. 

Fow er, Justice. 

The plaintiff sued the defendant driver of an automobile on a highway and 
his insurer to recover for injuries sustained when his wagon, through negligence 
of the insured, was struck from behind by the automobile. 

After first joining with the insured in an answer merely denying the insured’s 
negligence and denying liability on that ground, the insurer obtained leave of 
court, upon notice and supporting affidavits, to file a “supplemental answer” in 
which it denies liability under the policy on the grounds that the insured violated 
his contract of insurance (a) by making a false and untrue statement as to material 
facts concerning the accident involved; (b) by inducing certain witnesses to give 
false and untrue written statements as to material facts concerning the accident; 
and (¢) by himself falsely testifying on adverse examination as to material facts 
concerning the accident. Coupled with each of (a), (b), and (c) is the statement 
that the insurer relied on the several statements in deciding it had an honest and 
adequate defense. The insurer by its supplemental answer demanded that the court 
adjudge the contract of insurance void, that the plaintiff take nothing as against 
the insurer, and that the complaint be dismissed as to the insurer. 

A separate trial to a jury was had upon the issue raised by the supplemental 
answer. Three questions were submitted to the jury inquiring (1) whether the 
insured “concealed or misrepresented any material fact or circumstance concerning 
the insurance or the subject thereof”; (2) whether the insured induced named 
persons to make false written statements as to material facts and circumstances 
concerning any such matter; and (3) whether the insured testified falsely on 
adverse examination to any material fact or circumstance concerning any such 
natter. To each of these questions the jury answered “No.” 

The questions submitted to the jury were framed to enable them to determine 
whether the insured violated paragraph P. of the insured’s policy which reads as 
follows: “This entire policy shall be void if the assured has concealed or mis- 
represented any material fact or circumstance covering this insurance or the sub- 
ject thereof; or in case of any fraud, attempted fraud or false swearing by the 
assured touching any matter relating to this insurance or the subject thereof, 
whether before or after a loss or accident.” 

It is undisputed that the trial judge was right in holding that the insured 
made a false written statement, procured false written statements to be made by 
others, and falsified in his adverse examination as inquired by questions (1), (2), 
and (3) of the verdict. The appellant’s contention is that, because the falsehoods 
did not go to occurrences at the time of the accident, but went only to the assured’s 
drinking and to where he was prior to the accident on the night of its occurrence, 
they were not as to any “material fact or circumstance concerning the insurance or 
the subject thereof,” and therefore did not void the insurance contract. 

The written statement made by the assured stated that the assured, a Mr. 
Edwards, and a Miss Nelson started about 9:30 p. m. and took a drive “around a 
short while” and “then went to a dance at Riverview,” a dance hall with a tavern 
in connection, arriving about 10 p. m.; that they left Riverview about 11 and drove 
to the home of the sister of the assured in De Pere; that they played cards there 
until about 3 a. m.; and that “we had absolutely nothing containing alcohol to 
drink all evening.” 

The assured procured Edwards to make a written statement confirming in 
every particular his own written statement as to the matters above mentioned, and 
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procured his sister living at De Pere to make a written statement that on the night 
of the accident the assured, Edwards, and Nelson called at her home about mid- 
night; that she and her husband and the visitors played cards until the visitors 
ieft; that no liquor was served during the stay; and that none of the three showed 
any signs of intoxication. 

It is undisputed that the assured was not at the home of his sister in De Pere 
at all during the night of the accident; that preceding the accident the assured with 
Edwards, two other men, Miss Nelson, and two other girls went in the assured’s 
Ford automobile to at least six different roadhouses or taverns where intoxicating 
liquor was served to members of the party. The next last such place visited by 
the whole party is referred to as “Steckart’s”; the last as “Hall’s.” The assured 
admits that during the visits to these places he drank ten or twelve glasses of beer 
and four drinks of whisky out of a bottle. A witness with him gave testimony 
that would support the inference that the assured drank whisky at the bar at 
one of the places visited. From Hall’s four of the party were driven to their 
homes. The assured drove up to the time the party reached Hall’s. Members 
of the party objected to his driving when they left Hall’s because of the manner 
in which he drove the car. In driving from Steckart’s to Hall’s he “drove sixty 
to sixty-five miles per hour”; he “went around, whizzed to scare them”; he “drove 
from side to side”; the members of the party “complained about the manner he 
was driving.” Edwards drove from Hall’s until the four were taken home. The 
assured then resumed driving. He, Edwards, and Miss Nelson then went to 
another tavern. The assured admits all three “had a drink” there. Edwards there 
became greatly intoxicated. The accident occurred after they left the tavern. 

}1, 2] The above clearly shows that the misrepresentations and concealments 
made in the written statements relating to the assured’s drinking were as to a 
“material fact or circumstance concerning the insurance or the subject thereof,” 
and that the false swearing of the assured’s on his adverse examination was 
“touching” “a matter relating to the insurance or the subject thereof” within the 
meaning of paragraph P. of the policy. The insurance was to indemnify the 
assured against liability for injuries resulting from assured’s negligence in driving 
his automobile. The drinking concealed was to such extent as to support the 
inference that it bore directly upon the matter of the assured’s negligence at the 
time of the accident, and was thus “material” to the “subject of” the insurance. 
The drinking concealed was to such extent as also to affect the credibility of the 
assured as a witness to the immediate circumstances of the accident, and indirectly 
bore upon the question of the assured’s negligence. 

The appellant contends that the evidence does not show that the false state- 
ments and false swearing in any way jeopardized the insurer and therefore did 
not void the policy. As to jeopardizing the insurer, the concealment was of such 
nature as to tend to lead the insurer to conclude that it was justified in defending 
the case on the merits, whereas if the facts as to the defendant’s drinking and 
carousing had been disclosed, it might well have concluded to adjust the damages 
rather than stand the expense of a trial and the chance of an enhanced award 
because of the assured’s conduct previous to the accident. The previous conduct 
was such as to be likely to prejudice a jury against the assured, and this would 
have important bearing upon the matter of going to trial. 

___A statement in Buckner v. General Casualty Co., 207 Wis. 303, 241 N.W. 342, 
is cited in support of the contention here under consideration. It is there said 
(207 Wis. 303, at page 310, 241 N.W. 342, 344): “This is not to say that any slight 
error in the statement of facts or failure to disclose some collateral fact will 
necessarily be held to amount to a breach of the contract, but the withholding of 
information, the making of untruthful statements, and the concealing of neces- 
sarily relevant and material facts can have but one purpose, and that is to help the 
claimant rather than the insurer.” 
- The misrepresentations here involved are no “slight error in statement of 
facts.” They may constitute a failure to disclose facts that are collateral in one 
sense to those immediately connected with the accident, but the facts concealed 
and misrepresented, if collateral in this sense, cannot be considered as immaterial 
and nonconsequential, and the misrepresentation cannot be disregarded or condoned. 
_ [3] But whether or not the concealments and misrepresentations of the assured 
voided the policy under paragraph P., they voided it because they violated express 
conditions of the policy. In cases of breach of condition it is immaterial whether 
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the breach in fact prejudices the insurer. In Coleman v. New Amsterdam Cas- 
ualty Co., 247 N.Y. 271, 276, 160 N.E. 367, 369, 72 A.L.R.1443, it is said: “The 
plaintiff makes the point that the default should be condoned, since there is no 
evidence that co-operation, however willing, would have defeated the claim for 
damages or diminished its extent. For all that appears, the insurer would be no 
better off if the assured had kept its covenant, and made disclosure full and free. 
The argument misconceives the effect of a refusal. Co-operation with the insurer 
is one of the conditions of the policy. When the condition was broken, the policy 
was at an end, if the insurer so elected. The case is not one of the breach of a 
mere covenant, where the consequences may vary with fluctuations of the dam- 
age. There has been a failure to fulfill a condition upon which obligation is 
dependent.” . 

[4] Paragraph H. of the policy provides: “It shall be a condition precedent 
to the company’s lability under this policy that upon the occurrence of any acci- 
dent * * * immediate written notice thereof with the fullest information obtainable 
at the time shall be given by or on behalf of the assured to the company or any 
of its duly authorized agents.” 

The written statement signed by the assured did not contain “the fullest 
information” within the assured’s knowledge, and constituted a breach of this 
condition. 

[5, 6] Paragraph O. of the policy provided that: “It shall be a condition pre- 
cedent to the company’s liability under this policy that the assured * * * aid in 
* * * securing information and evidence * * * all to the extent and in such manner 
as is deemed advisable for the company, and shall at all times render all cooper- 
ation and assistance.” 

The procuring of the false statements by Edwards and the assured’s sister 
was securing misinformation rather than information, and a breach of condition 
“O.” Concealing the drinking and doings preceding the accident was withholding 
“cooperation and assistance” and was also a breach of condition “O.” As said 
in Buckner v. General Casualty Co., supra, 207 Wis. 303, at page 309, 241 N.\W. 
342, 344: “Co-operation does mean that there shall be a fair, frank, and truthful 
disclosure of information reasonably demanded by the insurer for the purpose of 
enabling it to determine whether or not there is a genuine defense.” 

[7] The appellant contends that the policy should not be voided as against 
the plaintiff because of the misconduct of the assured. This point is perhaps 
sufficiently covered in Bergstein v. Popkin, 202 Wis. 625, at page 632, 233 N.W. 
572, 575, wherein it is said: “* * * it has never been held that a third party for 
whose benefit a contract was made had any greater or more extensive right than 
existed by. the terms of the contract, and it has been almost universally held that, 
if the original parties to the contract reserve by the terms of the contract the right 
to modify it or abrogate it, such a reservation is valid and enforceable.” 

It was also said in Watkins v. Watkins, 210 Wis. 606, at page 612, 245 N.W. 
695, 698: “It has been repeatedly held by this court, however, that when a right 
has been created by contract the third party claiming the benefit of the contract 
takes the right subject to all the terms and conditions of the contract creating the 
right.” 

[8] Appellant contends that section 85.93, Stats., makes an insurer of an owner 
of an automobile liable to a person injured by his operation of it regardless of 
the liability of the insured under the policy, and cites Oertel v. Williams, 214 Wis. 
68, 251 N.W. 465, in support of the contention. We can perceive no such effect 
either of the statute or of the decision cited. The decision is merely to the point 
that the statute authorizes suit against the insurer, although the insured be not 
joined as a defendant. There is nothing in it to negative the idea that the insurer 
is not liable unless the assured is, or that any defense under the policy that relieves 
the insurer from liability as against the assured also relieves it from liability as 
against injured persons. As to the statute, it does not create liability against the 
insurer. Liability against the insurer, if any exists, is created by the insurance 
contract, not by the statute. Stransky v. Kousek, 199 Wis. 59, 225 N.W. 401; 
Bachhuber v. Boosalis, 200 Wis. 574, 229 N.W. 117; Bernard v. Wisconsin Auto. 
Ins. Co., 210 Wis. 133, 245 N.W. 200. 
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CASUALTY 


GOLDBERG v. CENTRAL SURETY & INS. CORPORATION. No. 33241. 
Supreme Court of Kansas. March 6, 1937. 


65 Pacific Reporter (2d) 302. 
1. CUSTODIANS. 


Where policy indemnified against robbery within premises only if custodian and 
another employee were then on duty, evidence that custodian entered store alone 
and that another employee came to store, which he could not enter, about ten 
minutes later after safe had been opened and while robbery was in progress, estab- 
lished failure to comply with policy requirements and precluded recovery thereon. 


(For other cases, see Insurance, Dec. Dig. § 4255 
2. SUBSTANTIAL COMPLIANCE. 


Insured’s good intentions and admonitions to custodians that they should never 
be in grocery store alone, and fact that custodian had never gone into store alone 
prior to robbery held not to justify recovery on robbery policy on ground of 
substantial compliance, where there was no employee in addition to custodian in 
store at time of robbery as required by policy. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

3. CUSTODIANS. 

Where policy indemnifying against robbery only if two persons were in charge 
of store provided that insurance should not be forfeited if unforeseen contingency 
prevented performance of condition, custodian’s act in directing other employee to 
take messenger boy to his home and to return to store in ten minutes was not 
an unforeseen contingency within such provision. 

(For other cases, see Insurance, Dec. Dig. § 425.) 


Syllabus by the Court. 

1. Where an insurance policy indemnifying the assured against robbery within 
the premises requires that it be while the custodian and at least one other employee 
of the assured are on duty therein, and the evidence shows the custodian entered 
the store alone and another employee came to the door about ten minutes later 
after the safe had been opened and while the robbery was in progress, but could not 
enter the store, it is a question of fact whether or not there was compliance with 
this requirement, and it is held not to be a compliance with the requirement, 

. The arranging for another employee to take a messenger boy to his” home 
and return to the store in ten minutes is not an unforeseen contingency beyond one’s 
control so as to relieve a custodian or an assured under a policy from actual 
compliance with specific requirements of the policy, nor does such matter, good 
intentions, and admonitions justify a holding of substantial compliance as against 
the actual facts. 


Appeal from District Court, Wyandotte County, Division No. 1; Edward L. 
Fischer, judge. 

Action by Nathan Goldberg, doing business as the Rainbow Grocery Company, 
against the Central Surety & Insurance Corporation. Judgment for plaintiff, and 
defendant appeals. 

Reversed, with directions. 

Fred Robertson, Edw. M. Boddington, and J. O. Emerson, all of Kansas City, 
Kan., for appellant. 

Joseph Cohen, of Kansas City, Kan., and Elias Greenman, of Kansas City, Mo., 
for appellee. 

Hutcuison, Justice. 

This was an action to recover a loss alleged to have been sustained by robbery 
where the plaintiff was protected by a robbery insurance policy issued, sold, and 
delivered to him by the defendant insurance company. 

The case was first tried in the city court, where oral testimony was introduced, 
and after a decision was rendered in that court in favor of the plaintiff, the defend- 
ant appealed, and a transcript of the evidence taken in the city cotrt was filed in 
the district court. In the district court the parties agreed to waive a jury and 
to try the case before the court upon the transcript of the evidence given at the trial 
of the case in the city court. This transcript of the evidence, together with the 
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original policy of insurance, a copy of which was attached to the petition, con- 
stituted the entire evidence before the district judge. The transcript of the evi- 
dence was read to the court, and a stipulation shows that no admissions were made 
by either party, and nothing was said or done to change, enlarge, or restrict the 
issues of fact or questions of law involved. The trial court, after hearing the 
evidence read from this transcript, found in favor of the plaintiff and rendered 
judgment in favor of the plaintiff for $562.49 with interest from October 12, 1934. 
From this judgment the defendant insurance company appealed to this court, 
alleging seven specifications of error. 


There is a preliminary question raised by the appellee to the effect that this 
court on appeal should not pass on the weight of the evidence or the credibility 
of witnesses, citing especially the cases of Stanfey v. Stanley, 131 Kan. 71, 289 P. 
406, and Fox v. Eaglin, 132 Kan. 395, 295 P. 662. In the former case it was held: 
“Rule followed that where a general finding and judgment of the trial court 
is supported by substantial testimony, the Supreme Court cannot undertake to 
make an independent determination of the question, whether the preponderance of 
evidence inclined on the side of the prevailing party or on the side of his adver- 
sary.” Syl. 2. 

In the latter case reference is made to the Stanley Case with approval, but in 
hoth these cases the evidence was oral and not documentary. The distinction as 
to the duty of the court upon appeal, where findings are made by the trial court, 
is based upon the fact of whether the evidence was oral or documentary. If it was 
documentary or by depositions or transcript, the trial court, not seeing or hearing 
the witnesses, would have no better opportunity to weigh the testimony or deter- 
mine the credibility of the witnesses than a court of review with the same testimony 
before it. 

It was said in Mathewson y. Campbell, 91 Kan. 625, at page 627, 128 P. 637: 
“The decision of that court is, of course, entitled to consideration; but, as has 
been frequently decided, where the case comes before this court on written or 
documentary evidence practically as it was presented in the district court, this 
court must decide for itself what the facts establish substantially as it would if the 
case was original in this court. Moore v. Pye, 10 Kan. 246; Robinson v. Melvin, 
14 Kan. 484; Durham v. C. C. & M. Co., 22 Kan. 232; Bank v. McIntosh & Peters 
Live Stock & Comm. Co., 72 Kan. 603, 84 P. 535; Belknap Hardware Mfg. Co. v. 
Sleethe77 Kan. 164, 93 P. 580.” 


In the case of Farney v. Hauser, 109 Kan. 75, 198 P. 178, it was held: “Where 
there is substantial evidence to support a finding made by the trial court or jury, 
the Supreme Court adopts such finding as an ascertained fact, although the record 
also contains evidence to the contrary; and the Supreme Court cannot independently 
undertake to determine the relative weight of the evidence, except in cases where 
the controlling evidence is documentary or by deposition; and this rule is the same 
whether the cause be in the nature of an action at law or a suit in equity.” Syl. 
7. See, also, Topeka State Bank vy. Little, 127 Kan. 796, 274 P. 1118; and Corson 
v. Oakley, 138 Kan. 520, 27 P.(2d) 290. 

The evidence shows that Nathan Goldberg, doing business as the Rainbow 
Grocery Company, had a store on Minnesota avenue, in Kansas City, Kan., and 
three similar stores on the Missouri side. Solomon Goldberg, a relative of his, 
was in charge as manager or custodian of the Kansas store, which position he 
had held for about three years. The robbery, which is the basis of this action, is 
shown by Solomon’s testimony to have occurred on Sunday, August 12, 1934, at 
about 3 o’clock in the afternoon. The testimony of Solomon also showed that he 
and another custodian of one of the Kansas City, Mo., stores and an errand boy 
of this store went over in an automobile to the Kansas store on Minnesota ave. 
Solomon got out of the car at the store and told the other custodian to drive the 
errand boy to his home and come back to the store, which took about ten minutes’ 
time; that Solomon unlocked the front door of the store and went in for 
the purpose of working on the books; that after spraying some of the things in 
the front window to kill the flies he went to the back of the store through a parti- 
tion and there was met by two men who were armed with a revolver and a sawed- 
off shotgun. They compelled him to open up the safe and then lie on the floor 
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face down while they went through the safe and took out the currency and money 
tied up in packages. While he was lying on the floor and after the robbers had 
taken the money out of the safe there was a noise at the front door, and it was 
Dworetzski, the Missouri custodian who had come over with him and had just 
come back from taking the errand boy to his home. He knocked at the door and 
rattled it. The robbers told Solomon to get up and wave his hands as if every- 
thing was all right. He did this and then pursuant to orders he laid down on the 
floor and they tied his hands together. He told of the robbers hitting him twice, 
injuring his head until it bled, and then they ran out the back door. He untied his 
hands and went to the front door and followed Dworetzski out to the car and 
jumped on the running board of the car as Dworetzski was starting to drive away. 

Dworetzski testified that he had, after taking the boy home and being gone 
about ten minutes, come back and tried to get in the door, then stood around there 
after seeing Solomon wave his hands, then rattled the door again and waited until 
he saw a man run out the back door. He then went out to the car on the street 
and Solomon rushed out the door and jumped on the running board. They both 
testified they went in a circuitous manner around back of the store in an alley and 
saw one man running ahead of them but they lost track of him. Then they tele- 
phoned to the police and came back to the store where the police met them and 
they found the back door of the store open, the lock and the bars being broken off. 
The safe was open and a few checks were scattered on the floor. The uncon- 
tradicted evidence shows there was $562.49 missing. 

The first question raised by the appellant is that there was no robbery and 
that the evidence of the two parties, above outlined, does not show a robbery. The 
argument to that effect is based apparently on suspicion, inferences, and inaccuracies 
in the statements made by these witnesses and their peculiar conduct in following 
the robber before notifying the police department. We hold that the evidence 
shows a robbery, and since there was no conflicting evidence, the inaccuracies and 
other defects in the stories told by these witnesses are not enough to overcome their 
igi statements as to the occurrence, movements, and results constituting a rob- 
ery. 

{1] The next question involved is whether the robbery came within the terms 
of the insurance policy. The frequently occurring features of representations and 
warranties are not involved. We have nothing before us prior to the policy itself. 
The policy in question was not a general insurance policy, but one limited to rob- 
bery alone. It defines the terms used therein and makes specific and definite 
requirements as well as distinctions between different kinds of robbery—for in- 
stance, inside robbery and outside robbery. Paragraph II enumerates the different 
kinds of property “in the premises” that may under the policy be insured against 
loss or damage, concluding with the words, “within the assured’s premises.” Item 
8 of declarations specifies the kind of property insured under this policy in the 
following words: “The property insured under Indemnity Paragraph II is money 
and securities only.” 

Item 9 treats of both outside robbery and inside robbery. It is as follows, 
omitting details of outside robbery: 

“Item 9. The insurance provided by this policy applies specifically as stated 
below in Sections (a) to (g), respectively: 

“Under Paragraph I (Outside Robbery) 

“(Omitted ) Insurance Premium 

“Under Paragraph II (Inside Robbery) i 

“Section (d) on property specified in Item 8, from within the premises, while 
the custodian and at least one other employee of the Assured are on duty therein.” 

The term “premises” is defined in paragraph A of the policy as follows: 
“ ‘Premises,’ as used in this policy, shall mean the interior of that portion of the 
building designated in Item 3 of the Declarations, occupied solely by the Assured 
in conducting his business.” 

Item 3 of declarations is as follows: “Item 3. Location of the building contain- 
ing the premises is Various. See Endorsement No. 1867 Attached to Policy. The 
portion of the building occupied solely by the Assured in conducting his business 
and herein called ‘the premises’ is Grade Floor.” 

Indorsement No. 1867 gives the location of each of the four different stores 





1762 The Insurance Law Journal, Vol. 88 [June, 1937 


included in the policy and specifies the amount of insurance there is on each, all 
being the same $1,000 each and a total of $4,000, setting them out in two columns, 
“Outside Robbery” and “Inside Robbery.” 

The appellant contends that under the evidence it is positively shown that 
no other employee of the assured was on duty within the premises when the 
robbery took place. There seemed to be no misconception of this being a 
requirement. The proprietor said in his testimony: “ * * * Our stores were run 
with four or more employees and the managers were instructed never to be by 
themselves in the store. That rule was imparted to Sol Goldberg, the manager 
at 438 Minnesota Avenue. * * * I knew he sometimes went there Sundays to 
work on the books. I don’t know how long he had been doing this before the 
robbery, but he always went there with somebody, but it was not a regular 
thing for him to go there Sundays that I know of. * * * My managers were 
always instructed to have a man with them at the store. Sol Goldberg was 
instructed when he was hired three years ago. I told him never to be in the 
store by himself and told all the rest of the clerks that. I told Sol Goldberg, 
my manager, that a half dozen or a dozen times for no particular reason.” 

Solomon Goldberg testified as follows: 

“My employer told me several times he likes to have more than one man in 
the store. * * * I did not go with these fellows to the boy’s home. I got out and 
then the other two employees obeyed my order and went on. I did not see them 
any more until Joe Dworetzski came back to the front door while they were 
getting the money. * * * I was lying down on the floor when the knock at the 
door came and they told me to get up and wave my hand at the man at the door 
and lie down again, so when I heard the knock at the door they had taken the 
package out of the safe and told me to lie down. They took the package out 
before the knock came. After I laid down the knock came.” 

“We came over to the store, but not every Sunday, and usually brought 
someone with me, and usually took them in with me, and this is the first time 
that I had not done it.” 

Joseph Dworetzski testified as follows: “The plaintiff had told me that two 
nien must be in the store. I have heard it often during the seven years I have 
worked for him. I cannot exactly remember how many times he has told me, but 
I would say anywhere as much as twenty to thirty times, possibly more, that 
two men must be in a store at least. Wen I came back from taking Myers 
home I came down State Avenue and across to Minnesota, west on Minnesota, 
and stopped in front of the store and when I got out and went to the door the 
door was locked. I had not been in the store yet. Never did go into the store 
that afternoon until I came back from the pursuit. I knocked at the door and 
had to wait two or three minutes and then a man standing up waved his hands 
and then went down behind the counter. I then waited two or three minutes 
and saw a man run out the back door.” 


The messenger boy testified the the trip from the store to his home took not 
over five minutes. 

The evidence shows that the robbery was of money, as required by item 8, and 
there is no conflict as to the amount. Neither can there be any doubt that it 
was from within the premises, but did the robbery occur while the custodian and 
at least one other employee of the assured were on duty therein? Unless it 
occurred while the custodian and one other employee of the assured were on duty 
in the premises, it would be outside the requirements of the policy. 


Appellee insists that Dworetzski was an employee of the assured and he was 
endeavoring to comply with the requirements of the policy when he attempted to 
enter the inside of the building on the “grade floor,” as the interior is described, 
and when he was prevented from so doing through no fault of his own or that of 
Goldberg, and because his inability to enter was due only to the overwhelming 
and unavoidable actions of the bandits, it should be held to be in compliance with 
the terms of the policy. Whatever merit and justice there may be in this line of 
argument it does not help us to answer the plain and reasonably simple question 
of whether or not he was in fact in the premises at the time a the robbery. It 
mnay be properly considered in connection with the next question to be taken up 
in this case but certainly not as to this first question. He was an employee of 
the plaintiff but he did not come to the front door of the store for about ten 
minutes after the custodian entered the store alone, and when he arrived at the 
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door the money had been taken out of the safe. We cannot say that Dworetzski 
was on duty within the premises at the time of the robbery, but are compelled 
under the evidence to hold that no other employee of the assured was on -duty 
with the custodian within the premises when the robbery was committed and 
therefore there was no compliance shows that requirement of the policy. The 
evidence of the case with which the owner instructed this custodian and other 
employees to observe this requirement and the evidence of this custodian that 
he never before had gone into the store alone will not help the question of 
fact as to a compliance with or disregard of this requirement on this occasion. 
Appellee insists the evidence shows a substantial compliance, and cites Insurance 
Co. v. Metcalf, 59 Kan. 383, 53 P. 68, and Insurance Co. v. Weeks, 45 Kan. 751, 
26 P. 410, and a number of decisions from other states. Both Kansas cases grew 
out of deviation from agreements or answers and statements made by the assured 
ii his application for insurance and concerned watchmen, and it was held in 
each that the compliance was not literal but was substantial. The court held 
the watchman was bound to exercise reasonable care and diligence in attending 
to his duties. In the case at bar the controversy is not over a compliance with 
an agreement or action in accord with answers to questions in the application, 
but is a positive requirement made by the insurer to be complied with before 
there can be any liability. 

The case of Brown y. International Indemnity Co., 121 Kan. 406, 247 P. 432, 
was where the insurance policy against theft of an automobile provided that the 
company would not be liable for loss which might occur while the automobile was 
being rented, and it was held that no recovery could be had when the theft 
occurred while it was rented. The syllabus to the opinion is as follows: “There 
can be no recovery upon an insurance policy, unless the loss complained of is one 
which was indemnified against by the terms of the policy.” 

In L’Ecuyer v. Life & Accident Co., 97 Kan. 540, 155 P. 1088, the policy 
indemnified the assured against injuries which he received by the burning of a 
grocery store “while assured is therein.” There was an explosion of a tank of 
oil which set the assured’s clothes on fire and he ran out of the building and was 
so badly injured that he died, but the decision was that his injury was not within 
the terms of the policy. 

In H. & S. Pogue Co. v. Fidelity & Casualty Co. (C.C.A.) 299 F. 243, it was 
held: “A policy insuring owners of a department store against interior robbery, 
limited to ‘loss of property from within the premises while there are two or more 
adult persons present on duty therein,’ held not to cover a loss of property 
taken from the store after it was closed for the day, by persons unintentionally 
admitted by a watchman, who was then the only person on duty therein, and who 
was at once bound and blindfolded, as was another watchman, who later appeared 
and was admitted; there being at no time ‘two or more persons’ who were ‘on 
duty’ in the premises.” Syl. 1. 

[2] Appellee carefully attempts to distinguish this case from the case at bar, 

mainly because in the Pogue Case the assured did not attempt a substantial com- 
pliance with the requirements of the policy by keeping the required number of 
watchmen on duty, while in this case the owner consistently directed his custodian 
never to be in the store alone, and tthe custodian said he never before had gone 
in the store alone. We do not think that because of the consistent endeavor 
and the fact that this was the only deviation from the requirement that it 
becomes a substantial compliance. Good attitude and intentions toward com- 
pliance do not always amount to substantial compliance with hard and fast 
definite provisions of a policy. 
_ It is suggested that any doubt in a matter of this kind should be solved in 
favor of the assured instead of the insurer. This applies to doubts or ambiguities 
as to the construction of a policy. It was held in Evans v. Accident Association, 
102 Kan. 556, 171 P. 643, L.R.A.1918D, 122, that “The general rule is that if the 
terms of an accident policy are obscure or open to more than one construction, 
that one which is more favorable to the insured must prevail.” Syl. 2. 


In Tripp v. United States Fire Ins. Co., 141 Kan. 897, 44 P.(2d) 236, 237, it 
was held: “In interpreting a policy of insurance, if the terms thereof are open 
to more than one construction, that one which is more favorable to the insured 
must prevail.” Syl. 2. 

Also, Graff v. Insurance Co., 107 Kan. 648, 193 P. 356, where it was held: 
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“Applying the principle that ‘contracts of insurance are to be construed, where 
construction is permissible, most strongly against the insurer and in favor of the 
insured’ (Insurance Co. vy. Milling Co., 69 Kan. 114, 76 P. 423).” Syl. 2. 

All these cases refer to doubts or ambiguities in the ne of the language 
of the policy. Thus far in this case no such doubt has been under consideration. 
No suggestion has been made as to a doubt in the meaning of the requirement of 
the custodian having at least one other employee of the assured on duty with 
him in the store. 

Appellee raises a question under his theory of substantial compliance, reason- 
able construction and good intentions to comply with the requirements, which is 
worthy of serious consideration in connection with other parts of the policy not 
above quoted, viz., item 5 and paragraph D and their relation to other parts of 
the policy, particularly item 3 and the rider or indorsement No. 1867. Item 5 is 
as follows: “Item 5. Not more than one custodian outside the premises will have 
custody of the property covered hereby at any one time, except as herein stated: 
4 Custodian. See Endorsement No, 1867 Attached to Policy.” 

The rider or indorsement No. 1867 was not copied thus far in this opinion, 
but the substance of it was given. Particular attention is now directed to the 
second column of it under the heading of paragraph I (Outside Robbery); there 
appears opposite the location of each of the four stores in the first column the 
following: “1 Custodian $1,000.00” and in the third column headed under para- 
graph II (Inside Robbery) there appears opposite the location of each of the 
four stores in the first column the following: “1,000.00.” The main difference 
is the additional figure and word, “1 Custodian” in the second column which is 
not in the third column. 

Appellee reasons that a fair construction of this indorsement makes it 
applicable to inside robberies as well as outside robberies. That if it were the 
intention of the indorsement to affect only outside robberies and to afford pro- 
tection to the assured when his property was in the custody of only one custod- 
ian, it would have been unnecessary to have had this indorsement for the reason 
that item 5 standing by itself is not ambiguous. And because item 9 requires a 
custodian and at least one other employee, it was necessary to have this indorse- 
ment in order that the assured might have the protection of the policy when an 
inside robbery occurred even though only one custodian was present. We are 
not convinced by this line of reasoning that the mention of one custodian in the 
rider or indorsement, under the heading of outside robbery, neutralizes or 
changes the requirement under item 9 which specifically requires for inside rob- 
bery the custodian and at least one other employee within the building. 

[3] Reference is also made to paragraph D in the policy which is undoubt- 
edly intended to cover an emergency, which is as follows: “D. If the Assured is 
unable, because of an unforeseen contingency beyond his control, to maintain any 
service or perform any act specified in the Declarations, thereby increasing the 
risk assumed hereunder, this insurance shall not be forfeited but the Corpora- 
tion’s liability in such an event shall be limited to the amount of insurance 
which the premium charged for this Policy would have purchased under the Cor- 
poration’s Manual of Rates in force when this Policy wag issued, for the actual 
risk under which the loss was sustained.” 


The failure of the custodian to take with him into the store another employee, 
although it was the first and only time he had gone into the store alone, and 
although the owner had many times admonished him never to go in alone, is 
surely not an unforeseen contingency beyond the control of the custodian or 
even of the owner of the store. Instead of having one or both of the employees 
leave the automobile at the same time he did and have them go into the store 
with him or go with them to the home of the errand boy and return with the 
other employee ten minutes later, he directed them to drive away and he entered 
the store alone. We can think of emergencies while several employees are in 
the store that might suddenly call all of them out except the custodian, but nothing 
akin to that caused this custodian to be alone in the store on the occasion under 
consideration. Good intentitons, substantial compliance and reasonable construc- 
tion may properly be considered in connection with paragraph D, but we fail 
entirely to recognize any unforeseen contingency beyond control that brought 
about this disregard of the unambiguous rule requiring the custodian to be 
accompanied by at least one other employee in the store when the robbery 
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occurred. The most liberal application of the emergency provisions of paragraph 
D to the facts of this case does not seem to us to be good grounds for avoiding 
the necessity of a compliance with the specific requirements of the policy. This 
question was considered as applied to similar circumstances in the case of 
Security State Bank v. Royal Indemnity Co., 127 Kan. 230, 273 P. 430, where it 
was said: “And further held, that failure of the employees of a bank to carry 
out directions of its managing officer, to provide a guard for a custodian while 
delivering money away from the bank’s premises (during which time the custodian 
was robbed), was not an ‘unforeseen contingency’ (such as is described in the 
policy and set out in the opinion) as would avoid forfeiture of the insurance.” 
Syl. 2. 

We conclude that the plaintiff was barred from recovery on the policy by 
failure to comply with the specific requirements of the policy. 

The judgment is reversed, with directions to render judgment for defendant. 





LANG et al. v. JERSEY GOLD CREAMERIES, Inc., ct al. No. 5384. 
Court of Appeal of Louisiana. Second Circuit. Feb. 5, 1937. 
172 Southern Reporter 389. 
2, DUTY TO DEFEND. 

Insured creamery company held entitled to recover counsel fees from insurer 
with whom it had contract of public liability insurance, which had refused to 
defend suit against creamery company for injuries to child who cut foot on broken 
milk bottle in culvert in which creamery company employees operating milk wagon 
had placed pieces of broken bottle about a week before injuries were sustained, 
where policy covered claims alleged to have been caused by reason of use of any 
team or animal drawn vehicle owned or hired by the insured, and by reason of 
carrying of goods on or in such team or vehicle, or by reason of loading or unload- 
ing thereof. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

4, ATTORNEY’S FEES. 

Allowance of $350 to insured for attorney’s fees expended in defending suit 
for injuries to child’s foot, which insurer wrongfully refused to defend, held ade- 
quate. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

Appeal from First Judicial District Court, Parish of Caddo; T. F. Bell, Judge. 

Suit by Monroe C. Lang and others against the Jersey Gold Creameries, Inc., 
wherein the AZtna Casualty & Surety Company and the American Employers Insur- 
ance Company were made defendants. From a judgment in favor of the Jersey 
Gold Creameries, Inc., as against the plaintiff, and as against the AXtna Casualty & 
Surety Company for counsel fees, the plaintiffs and the AXtna Casualty & Surety 
Company appeal. 

Affirmed. 

Wilkinson, Lewis & Wilkinson, of Shreveport, for appellant AStna Casualty Co. 

George T. McSween, of Shreveport, for appellant Monroe C. Lang. 

Foster, Hall, Barret & Smith and Barksdale, Bullock, Warren, Clark & 
Van Hook, all of Shreveport, for appellee. 

TALIAFERRO, Judge. 

Monroe C. Lang and wife originally instituted this suit against Jersey Gold 
Creameries, Inc., to recover damages for themselves and for the use and benefit 
of their ten year old son, J. W. Lang, and for cause of action allege that defend- 
ant’s employees, in charge of and operating its milk wagon on Willard street in the 
city of Shreveport, on or about September 5, 1935, did drop an empty milk bottle 
on said street, almost in front of plaintiffs’ home, which bottle was broken to pieces 
from the impact; that said employees did not pick up and remove the broken pieces 
of said bottle, but left them in the street and on the edge of the sidewalk; that on 
or about September 12, 1935, petitioners’ said minor son, while barefoot and play- 
ing with other children on the sidewalk and in the street in front of their said 
house, stepped on a part of said broken bottle, seriously cutting the left heel. It 
is further alleged that as a result of the severing of the nerves, ligaments, tissues, 
etc, of the heel, the son has been permanently disabled and will be a cripple for 
life. Said injury and its results, it is alleged, were solely caused by the carelessness 
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and negligence of defendant’s employees, (1) in that they broke said bottle on the 
street, and (2) in allowing the broken particles of glass to remain in the street 
where they knew small children were accustomed to playing. 

To this original petition, defendant excepted on the ground that it disclosed 
no cause and no right of action. These exceptions were sustained as to Mrs. 
Lang, but in other respects overruled. Defendant then answered, denying all the 
allegations of the petition excepting those which assert that defendant, through its 
agents and employees, operated a milk wagon on Willard street. This is admitted. 
In the alternative, the contributory negligence of the minor son in several respects 
is pleaded in bar of recovery by plaintiffs; and, further in the alternative, contrib- 
utory negligence of plaintiff in two respects is pleaded and urged to prevent recov- 
ery by him. In view of the conclusion we have reached on the primary question of 
fact raised in the case, as will be hereinafter discussed, the details of fact set 
up in the contributory negligence pleas are here omitted. 

Further answering, defendant averred that at date of the alleged accident to 
plaintiffs’ son there was in force between it and the AStna Casualty & Surety Com- 
pany a contract of public liability insurance by the express terms of which said 
surety company insured and agreed to indemnify defendant against all loss or 
expense resulting from claims arising from any accident by reason of the owner- 
ship, maintenance, or use of any of its horse-drawn vehicles and/or by reason of 
carrying of goods in or upon such vehicles and/or by reason of the loading or 
unloading of such vehicles; and that the vehicle alleged to be involved herein was 
embraced within the coverage of said policy; that therein said surety company 
agreed to defend insured (defendant) in any action instituted against it by reason 
of the operation, loading, and unloading of said milk wagon, and also agreed to 
pay to the person or persons entitled thereto all damages occasioned by the opera- 
tion, etc., of said milk wagon; that immediately upon being apprised of plaintiff's 
claim, the basis of this suit, notice thereof was given said surety company by 
defendant, its adjuster conferred with, and details and particulars pertaining to 
the claim, within defendant’s knowledge, were furnished it; that after service upon 
defendant, a copy of petition and citation were tendered to the surety company and 
demand made upon it to defend this action, in keeping with the policy provisions, 
but that it refused to do so. In the interest of brevity we shall hereafter refer 
to the Jersey Gold Creameries, Inc., as the creamery, and to the A®Stna Casualty 
& Surety Company as the AStna Company. 

The AZtna Company was called in warranty, and it was prayed that in event 
defendant was cast for any amount that a like judgment be rendered in its favor 
and against said insurer. Reservation was made of its rights to sue the A&tna 
Company for expenses incurred in defending this suit and for all damages resulting 
from its breach of the policy contract. Thereafter, defendant amended its answer 
by alleging that it had been forced to employ counsel to defend this action, since 
the A&tna Company refused to defend it, and, on this account, had incurred respon- 
sibility for payment of the fee of such counsel, a reasonable fee for such services 
being $750. Judgment for said amount is prayed for. 

The A&tna Company, in limine, interposed a plea of prematurity to the call 
in warranty, based upon the policy provision to the effect that no action shall lie 
against the insurer to recover thereunder any loss or expense incurred unless and 
until the amount thereof has been definitely determined by final judgment of court 
in a suit against the insured. In the alternative, should said plea be overruled, 
it is then averred that defendant is without right or authority to call the insurer 
in warranty and that said call in warranty discloses neither a cause nor right of 
action against the insurer. The exceptions and the plea of prematurity were over- 
ruled. The exceptions are urged here. 

Plaintiff made the AZtna Company defendant by supplemental petition and judg- 
ment against it was prayed for solidarily with the Jersey Gold Creameries, Inc, 
It is alleged that this company issued a policy of public liability insurance to the 
creamery under the terms of which it was bound to protect the insured against 
loss and indemnify it for all damages sustained by third persons by reason of acci- 
dents and injuries of the character herein described. This defendant excepted to 
plaintiff's original and supplemental petitions as not disclosing a cause or right 0 
action as against it. These exceptions were also overruled. It then answered the 
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call in warranty and the original and amended petitions. It admitted issuing to the 
creamery a policy of public liability insurance, but denies that the accident and 
injuries alleged upon by plaintiffs are within its coverage; and in all other respects 
denies the allegations of fact contained in plaintiff’s petitions and denies any liabil- 
ity to him on any account. In the alternative, this defendant adopted those portions 
of the answer of the creamery which contain the pleas of contributory negligence. 
In answer to the original and amended calls in warranty, it avers that the policy 
issued by it to the creamery does not embrace within its coverage claims for 
damages such as are sued for herein; denies that it was or is under any obligation 
to defend this suit under the policy contract; and therefore denies liability for 
payment of the counsel fee sued for. 

Plaintiff also, by amendment, made the American Employers‘ Insurance Com- 
pany a defendant. In solido liability of this company with the creamery and the 
Etna Company is alleged because of issuance by it of a policy of public liability 
insurance to the creamery which covers accidents of the character and resultant 
injuries described in plaintiff’s petition, and protects the insured against loss and 
damages occasioned thereby. 

Plaintiff's demands were rejected and his suit dismissed. There was judg- 
ment for $350 in favor of the creamery company and against the A‘tna Casualty 
& Surety Company for counsel fees. This company and plaintiff appealed. Increase 
in the amount of the fee is here prayed for. 

No brief has been filed on behalf of plaintiff. We are satisfied, notwithstanding 
this, that he has not abandoned his appeal, and, for this reason, we shall consider 
and pass on the merits of the case, and not dismiss the appeal as having been 
abandoned. 

[1] The milk bottle was not broken on the street in front of plaintiff's home, 
nor were the broken particles of glass left where the bottle fell, as alleged by him. 
He lived in Willard street and the bottle was broken around the corner on 62d 
street. The broken pieces were picked up by the creamery’s employees in charge 
of its horse-drawn wagon and deposited in the east end of an old box culvert at 
intersection of the two streets. This was some distance from plaintiff’s home, 
but the record does not definitely disclose how far. One week later, plaintiff’s 
son, while, playing with an older brother and another boy on the street and sidewalk 
in front of his residence, ran down the sidewalk towards the culvert and jumped 
to the ground when within two or three feet from its easterly end. His left foot 
landed on the neck of a milk bottle and was badly cut. Plaintiff contends that this 
bottle is the one left there by defendant’s employees. This contention is definitely 
challenged by defendant. The top part of the bottle on which young Lang’s foot 
was cut was broken off, leaving two spear-shaped portions of the neck. On these 
the heel was cut. The spot where the injury occurred is not exactly where defend- 
ant’s employees say the glass was left. The two employees are positive that the 
bottle was broken into many pieces when it fell to the street; that it required two 
or three minutes to pick them up; and that of these pieces not one equaled half 
of the bottle. It is defendant’s rule that routemen are charged 5 cents for each 
bottle delivered to them and credit therefor is only given when the whole bottle, 
or as much as one-half thereof in one piece, is returned to it. In corroboration 
of the employees’ version of the breaking of the bottle, it is argued that if half 
of the bottle had been intact it would have been returned to the employer for 
credit. One of the boys says that the bottle had defendant’s trade-name on it. 
This is not conclusive as to identity as other dairies sold and delivered milk in 
that vicinity and their bottles unavoidably became mixed. The routemen invariably 
accepted empty bottles tendered them by their ptarons, regardless of whose name 
or stamp appeared thereon. It is also shown that in collecting and handling empty 
bottles many are broken. In the present case, the offending bottle could easily 
have floated down the drain ditch on Willard street and stopped in the cross current 
at the culvert’s east end. It is not uncommon that glass and broken bottles are 
thrown into the drain ditches and culverts of that part of the city. The identity 
of the bottle on which the son’s heel was cut with that which was broken by defend- 
ant’s employees has not been established. We agree with the lower court’s finding 
on this question of fact. This conclusion carries with it rejection of plaintiff's suit, 
and the elimination of American Employers’ Insurance Company as a defendant. 
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There remains for adjudication the question of the Ajtna Company’s responsibility 
for defendant’s counsel fee. 

The “Teams Public Liability Policy,” issued by the Aitna Company to the 
creamery, contains the following covenants pertinent to the claim for counsel fee, 
viz: 

“Risks assumed 

“I. Loss and/or expense resulting from claims upon the Assured for damages 
on account of bodily injuries and/or death alleged to have been accidentally suffered 
by any person or persons not employed by the Assured whether any such person 
be the claimant or otherwise. 

“II. Any such claim is covered, to the extent herein defined, if made at any 
time on account of any accident occurring, during the policy period, anywhere 
within the United States (exclusive of the insular possessions thereof and Alaska) 
or Canada, which is alleged to have been caused by reason of the ownership, 
maintenace and/or use of any team (which, for the purposes of this insurance, 
means any draft or driving animal and/or any vehicle drawn or designed to be 
drawn by one or more draft or driving animal or animals) owned or hired by the 
Assured as described in the application and/or by reason of the carrying of goods 
in or upon such team and/or by reason of the loading or unloading thereof. * * * 

“IV. The Company will, in the name and behalf of the Assured, investigate 
any such claim made on account of an accident which is alleged to have occurred 
during the policy period and of which it shall have notice as required herein and 
shall defend, in like manner, any suit or other proceeding which may be brought 
to enforce the same. * * * ” 

Commenting upon these stipulations, counsel say: 

“The dominating thought in the foregoing policy provision is that only accidents 
are covered that occur with the particular milk wagon insured ‘by reason of * * * 
the use’ of same. This clearly means that a causal connection between the use of 
the team or milk wagon and the accident or injury must be one unbroken by any 
intervening cause.” 

[2] This reflects the position of the AStna Company with regard to the right 
of defendant to call it in warranty. Its contention is that because of lapse of time 
between the breaking of the bottle and the wounding of the heel, all revealed from 
the face of the petition, that the facts exclude the case from the coverage of the 
policy, and therefore no cause or right of action is disclosed by the petition. We 
do not think this position tenable. It is not disputed that if the fragments of this 
broken bottle had been left on the street and sidewalk in front of plaintiff’s home, 
where small children were known to habitually play, as charged in the petition, and 
one of them inadvertently cut his foot by stepping thereon, that the negligence of 
the employees in so doing would be actionable. The original negligence was the 
breaking of the bottle when it was imprudently tossed by one employee, on the 
sidewalk, to another on the wagon, and allowed to fall to the street. This was 
done in the process of loading. The second negligence consisted in leaving the 
glass where it fell (according to the petition), The risks assumed by the insurer 
are— 

Loss and expense resulting from claims upon the assured for damages on 
account of bodily injuries or death alleged to have been accidentally suffered by a 
person or persons not employed by the assured. 

The claims covered by the policy are— 

Those alleged to have been caused by reason of the use of any team and/or 
any animal drawn vehicle owned or hired by the assured, “and/or by reason of 
the carrying of goods in or upon such team or vehicle and/or by reason of the 
loading or unloading thereof.” 

The burden of plaintiff's claim is that it arose from the negligent acts of 
defendant’s employees while engaged in unloading its horse-drawn milk wagon; 
and it is not necessary that the claim be well founded in fact or law for the policy's 
indemnifying provisions to be applicable. It will be noted that in section IV, 
queted above, the company, in the name and behalf of the assured, will investigate 
any such claim (made on account of an accident) and “shall defend, in like manner, 
any suit or other proceeding which may be brought to enforce the same.” It is 
not entirely within the discretion of the insurer to determine which suits against 
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the assured it will or will not defend. In the present suit, the trial court held 
that the petition disclosed a cause of action against the insured. It required a trial 
to determine the merits of the case. The suit is a serious one and we think one 
which the insurer was bound to defend under the covenants of its policy. The 
insurer has not the right to await the result of such a suit, before deciding whether 
it should defend it. It is not within its rights to say to defendant, even in cases 
whose outcome is doubtful, that if plaintiff wins, the policy provisions will be 
binding, but if he loses, they are not binding. 

No Louisiana cases construing these policy provisions have been cited by 
counsel, and we have found none. Cases cited from other jurisdictions are not 
persuasive of the question. We think the policy stipulations free of serious 
ambiguity and support defendant’s contention. 

Counsel for the AStna Company briefly say that if there is liability on its part 
for the counsel fee, that the American Employers’ Insurance Company is jointly 
liable with it therefor. We do not think this company’s policy covers accidents 
of the character alleged upon in this case, and, in addition, the merits of the case 
were defended by it. 

[3, 4] The trial judge was in a better position than we to correctly appraise 
the value of the services rendered and to be thereafter rendered by defendant’s 
counsel. There should be manifest error in his judgment in this respect to warrant 
revision here. Our own opinion is that the amount for which judgment was given 
is adequate. 

For the reasons assigned, the judgment appealed from is affirmed with costs. 


FEINGOLD v. NORWICH UNION INDEMNITY CO. No. 424. 
Supreme Court of New Jersey. Feb. 26, 1937. 
190 Atlantic Reporter 311. 
NOTICE OF CANCELLATION. 

Where insurer defended suit on indemnity policy on ground that policy had 
been canceled, failure to demand production of notice of cancellation claimed to 
have been sent to insured held not to deprive insurer of right to introduce 
secondary evidence of contents of notice, where insured long before trial and at 
trial denied existence of such notice. 

(For other cases, see Insurance, Dec. Dig. § 651[4].) 

Syllabus by the Court. 

The rule of evidence, that requires timely demand for the production of a 
written notice claimed to have been executed and forwarded to the other party 
before secondary evidence of the contents of the notice may be given, does not 
apply where the party to whom it was forwarded, both long before the trial and 
at the outset of the trial, denied that he had received the paper and in effect 
denied its existence. 

Appeal from First District Court of Jersey City. 

Action by Max Feingold against the Norwich Union Indemnity Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

Argued October term, 1936, before Trenchard, Bodine, and Heher, JJ. 

Collins & Corbin, of Jersey City (Edward A. Markley and John F. Leonard, 
both of Jersey City, of counsel), for appellant. 

Harry Cooper, of Jersey City (Joseph M. Schoenberg, of Jersey City, of 
counsel), for appellee. 

TRENCHARD, Justice. 

_ This appeal brings up for review a judgment entered upon a verdict of a jury 
directed by the trial judge in favor of the plaintiff-appellee (hereinafter called 
Ce pa and against the defendant-appellant (hereinafter called the defend- 
ant). 

The plaintiff alleged that he held a contract of insurance wherein the 
defendant company agreed to indemnify the plaintiff for a stated period against 
loss and expenses resulting from claims against the plaintiff for damages on 
account of accidental injury within certain premises owned by the plaintiff; that 
within the period covered by the policy such an accident occurred on such 
premises resulting in a suit against the plaintiff (which the defendant refused 
to defend) and a judgment which the plaintiff was obliged to pay. 
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In stich posture of affairs the plaintiff brought the present suit to recover 
such loss and expenses, and the defendant answered, among other things, that 
the policy was canceled prior to the accident. At the trial the judge directed 
a verdict for the plaintiff on the theory that there was no evidence justifying the 
submission of the question of cancellation to the jury. 

Now the policy contained (among others) this provision: “This policy may 
be cancelled at any time by either of the parties upon written notice to the other 
party stating when thereafter cancellation shall be effective and the date of 
cancellation shall then be the end of the policy term. * * * If cancelled by the 
company * * * written notice of the cancellation mailed to or otherwise delivered 
at the address of the assured as given herein shall be a sufficient notice * * * .” 
os a _—— of the assured as given in the policy was 450 Grand street, Jersey 

ity, N. J. 

The policy was for a term beginning May 2, 1931, and ending May 2, 1932. 
The accident resulting in the loss claimed occurred January 31, 1932. The 
defendant contended that it canceled the policy on July 22, 1931. The plaintiff 
notified the defendant in June, 1933, that he had never received any notice of 
cancellation, and in effect denied its existence, and so testified at the present 
trial in 1936. 

These facts have an important bearing upon the question as to the com- 
petency and effect of the secondary evidence as to notice of cancellation herein- 
after to be considered. 

After the plaintiff at the trial had denied the receipt of the cancellation 
notice, the defendant produced the following evidence: 

Richard Johnson testified that he is employed by the defendant and has 
been for the past ten years; in July, 1931, he was superintendent of the defend- 
ant’s mailing department and still is; he had charge of sending out the notices of 
cancellation of policies; on July 16, 1931, he forwarded by mail the original 
cancellation notice to the plaintiff at his address in the policy. He identified 
Exhibit D-1 marked for identification as a copy of the original cancellation notice 
that was sent by mail to the plaintiff. He further testified that he personally 
deposited the original notice of cancellation of the policy in the regular and 
ordinary mail on Julv 16, 1931, and the same was in a stamped envelope 
addressed to the plaintiff at the address stated in the policy, advising the plaintiff 
that the policy would be canceled July 22, 1931. He further testified that before 
mailing out the original notice of cancellation he compared the address with the 
copy, Exhibit D-1 for identification, and mailed the original himself, personally, 
by depositing it in the mail box on July 16, 1931. After mailing the original 
notice of cancellation he returned to the office and signed his name to the copy 
(Exhibit D-1 for identification) in the presence of J. D. Holst. The latter testified 
he is employed by the defendant and was employed by it in July, 1931. He 
identified his signature on D-1 for identification and testified that Mr. Johnson 
signed the same in his presence and then he signed it. 

It was after such evidence had been received that the trial judge excluded 
from evidence the proved copy of the original notice of cancellation and directed 
a verdict for the plaintiff. 

We conclude, in view of the undisputed evidence that the plaintiff long before 
and at the trial denied receiving the notice of cancellation and denied its exis- 
tence, that the secondary evidence as to cancellation, including the proved copy 
thereof (D-1 for identification) which the judge excluded, should have been 
submitted to the jury under proper instructions, 


The trial judge erroneously took the position that notice to produce should 
have been served upon the plaintiff, and since that was not done, excluded the 
proved copy and directed a verdict for the plaintiff. 


Now the rule of evidence, that requires timely demand for the production of 
a written notice claimed to have been executed and forwarded to the other party 
before secondary evidence of the contents of the notice may be given, does not 
apply where the party to whom it was forwarded, both long before and at the 
trial denied that he had received the paper, and in effect denied its existence. 
Ciccone v. Colonial Life Ins. Co., 110 N.J.Law, 276, 164 A. 444; Prel] v. Slaff, 172 
A. 734, 12 N.J.Misc. 504. 


_ That is the rule recognized by our cases. In the last-mentioned case approval 
is given to the rule stated in Wigmore on Evidence, § 1203, as follows: “Where 
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by the proponent’s evidence the document is traced to the opponent’s hands— 
as by the presumption of mailing—and the opponent denies the receipt of it, 
then, even taking the opponent’s testimony at its highest value, the whereabouts 
of the document becomes an unexplainable mystery, and the case is virtually 
one of loss; so that the proponent should be allowed to prove the contents with- 
out having given notice; while, if we take the opponent’s testimony as false and 
assume that he has in truth received the document, his denial is equivalent to 
an express refusal to produce, which equally puts the plaintiff in the position 
of being unable to obtain the document, so that notice is unnecessary.” 

The case of Durbrow v. Hackensack Meadows Co., 77 N.J.Law, 89, 71 A. 59, 
is not to the contrary, there it was held necessary, where only one of the two 
defendants had denied having the contract, to notify the other to produce it. The 
case of Klein v. Handler, 137 A. 833, 834, 5 N.J.Misc. 662, likewise seems not to 
the contrary. That case seemed to turn upon the finding that “the mere fact that 
the defendant produced a copy of a notice which he said he had served on the 
plaintiff did not thereby make such copy evidential of the fact of the service of 
such notice on the plaintiff.” 


The judgment will be reversed and a new trial awarded. Costs to abide the 
event. 


STAMEY'S, Inc. v. TRAVELERS INDEMNITY CO. OF HARTFORD, 
CONN. No. 161. 
Supreme Court of North Carolina. Feb. 24, 1937. 
189 Southeastern Reporter 775. 
BURGLARY. 

Under burglary policy indemnifying insured for felonious abstraction of prop- 
erty from premises by person making felonious entry by force and violence which 
should leave visible marks on exterior of premises, insurer held liable for mer- 
chandise stolen, where screen doors on insured’s store were opened by a screw- 
driver which made indenture half the size of a 5-cent piece, and merchandise was 
taken by boys who subsequently pleaded guilty of breaking and entering. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Appeal from Superior Court, Rutherford County; H. Hoye Sink, Judge. 

Suit by Stamey’s, Inc., against the Travelers Indemnity Company of Hartford, 
Conn. From a judgment in favor of the plaintiff, defendant appeals. 

\ffrmed. 

This was a suit to recover upon a policy of burglary insurance, instituted in 
the court of a justice of the peace and heard upon appeal in the superior court, 
where a jury trial was waived. It was agreed that the judge should hear the evi- 
dence, find the facts, and render judgment thereon. 

The pertinent provision of the insurance policy, section VI, was as follows: 
“To indemnify the Assured for loss not exceeding Two Hundred Fifty Dollars 
($250.00), of Merchandise, Furniture, Fixtures and Equipment, occasioned by 
burglary which shall mean the felonious abstraction of such property from within 
such premises, by any person or persons making felonious entry therein by actual 
force and violence when the premises are not open for business, of which force 
and violence there shall be visible marks made upon the exterior of the premises 
at the place of such entry, by tools, explosives, electricity or chemicals.” 

The court found the following facts: 

“1. That the defendant issued and delivered to the plaintiff its policy of insur- 
ance No, 2255912, the original of which was introduced upon the trial of this 
cause, 

That the said policy was in full force and effect on the 11th day of Sep- 
tember, 1935, 

That on the said 11th day of September 1935, two boys, to-wit, Leo Nodine 
and George Hall, entered Stamey’s store in Spindale, N. C., and stole certain 
merchandise of the value of $76.39. 

That there are two screen doors at the back door of said store, where 
same was entered, the said screen doors opening outward and when closed fit 
very tightly together there being no lock or hinge or latch of any sort on said 
screen doors, and that before inserting the master key into the door, by which 
entry was effected, the said screen doors were opened ‘by inserting a screwdriver 
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or some other instrument between the edges thereof and that by means of said 
screwdriver or other instrument, said screen doors were opened so that the thieves 
were able to insert the pass key into the main door, and that in opening said screen 
doors an indenture was made upon the same about half the size of a five-cent 
piece. 

“5. That after opening said screen door as recited above, the said Leo Nodine 
and George Hall, by the use of a master key, entered the back door of said store, 
and that neither the back doors to the store, nor the windows were injured, scarred 
or broken in any manner whatsoever, and that there were no visible marks of entry 
upon the exterior of the premises except upon the screen door as stated. 

“6. That the said Leo Nodine and George Hall were subsequently indicted in 
the Superior Court of Rutherford County for breaking and entering said Stamey’s 
store and pleaded guilty of said offense and stated to the Court that they prized 
the screen door open, entered the store by means of a pass key. 

“Upon the foregoing findings of fact, which are not excepted to by either the 
plaintiff or the defendant, the Court is of the opinion that the defendant is liable 
to the plaintiff for the value of the merchandise which was stolen from the plain- 
tiff’s store.” 

It was thereupon adjudged that the plaintiff recover of the defendant $76.39, 
and defendant excepted to the judgment and appealed. 

Johnson & Uzzell, of Asheville, for appellant. 

Paul Boucher, of Rutherfordton, for appellee. 

Per Curiam. 

The findings of fact by the court below are supported by evidence, and upon 
these findings it was correctly held that the breaking and entry, by means of which 
plaintiff’s goods were stolen, came within the terms of the burglary insurance con- 
tract. 

This is the first case presented to this court relative to burglary insurance, but 
numerous cases from other jurisdictions, bearing on the subject, will be found 
annotated in 41 A.L.R. 853, 44 A.L.R. 468, and 54 A.L.R. 467. 

The finding that the screen doors of plaintiff's store were opened by means of 
a screwdriver or other instrument, leaving visible marks on the doors of force 
and violence by tools, brings this case within the terms of the policy. 

Judgment affirmed. 
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MISCELLANEOUS 


LLOYDS AMERICA v. HARRISON, Insurance Com’r. No. 4—4524. 
Supreme Court of Arkansas. Feb. 8, 1937. 
101 Southwestern Reporter (2d) 438. 
]. INSURANCE COMPANY. 

Lloyds insurance organization composed of underwriters who make contracts 
through attorneys in fact and who are required by law to contribute 50 per cent. 
of subscription and evidence balance by demand note held an “insurance company” 
within Arkansas laws (Crawford & Moses’ Dig. § 5977; Crawford & Moses’ 
Dig.Supp.1927, § 5975a et seq.). 

(For other cases, see Insurance, Dec. Dig. § 13.) 


2. INSURANCE COMPANY. 

Under statute requiring insurance companies to have subscribed capital of 
not less than $100,000 and paid-up capital of not less than $50,000. If Lloyds 
insurance organization has available capital of $100,000, of which $50,000 is paid 
in, it may do business, though it has no capital stock (Crawford & Moses’ Dig. 
§ 5977). 

The word “capital” in the statute relates to the capital structure. 

(For other cases, see Insurance, Dec. Dig. § 13.) 

3. INSURANCE COMPANY. 

Statute regulating insurance business, though not specifically mentioning Lloyds 
organizations, does not prohibit them from doing business in the state (Crawford & 
Moses’ Dig.Supp.1927, § 5975a et seq.). 

(For other cases, see Insurance, Dec. Dig. § 13.) 


Appeal from Circuit Court, Pulaski County, Second Division; Richard M. 
Mann, Judge. 

_ Petition by Lloyds America for a writ of mandamus directed to M. J. Har- 
rison, insurance commissioner. From a judgment for defendant, petitioner appeals. 

Reversed and remanded, with directions. 

Ed. Trice, of Lake Village, for appellant. 

Carl E. Bailey, Atty. Gen., and Guy E. Williams, Asst. Atty. Gen., for appellee. 

3UTLER, Justice. 

The appellant is a “Lloyds” organization chartered under the laws of Texas 
with its principal office in the city of San Antonio, Tex. It is authorized by the 
laws of Texas to conduct a general insurance business with the exception of life 
insurance. On the 12th of March, 1936, it applied to the insurance department 
of this state, on forms prescribed by said department, for a certificate authorizing 
it to do business in Arkansas and offered to comply with the laws relating to for- 
eign insurance institutions desiring to do business in this state. 

Without any investigation of the solvency of the applicant or its responsibility 
as an insurer, the insurance commissioner declined to issue the certificate on the 
theory that under the laws of this state the operation of the applicant would be 
prohibited. The appellant, thereafter, filed its petition in the circuit court of 
Pulaski county, Second division, for a writ of mandamus to compel the appellee 
to consider the appellant’s application upon its merits, and, that upon appellant 
paying the fees which might be exacted, to issue to appellant a certificate of 
authority permitting it to engage in the business of writing miscellaneous casualty 
insurence in this state. 

The petitioner alleged its organization under the laws of the state of Texas, 
the nature of its business, and its plan of operation. It filed a summary of its 
assets and liabilities as shown by the statement on file with the Board of Insurance 
Commissioners of its parent state. From this statement it appears that it had 
admitted assets amounting to $580,619.71; that it has a reserve liability of 
$154,000.91, a policyholders’ surplus of $209,611.16, and on deposit with the treasurer 
of the state of Texas, subject to the joint control of its attorneys in fact and the 
Board of Insurance Commissioners of the state of Texas, securities of the kinds 
in which insurance institutions are permitted to invest to the amount of $118,000. 

The appellant alleged that its organization is composed of individuals, part- 
nerships, and associations of individuals, designated “underwriters,” who, through 
their duly appointed attorneys in fact, make and perfect insurance contracts; that 
in the formation of the organization each of the underwriters is required by the 
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laws of Texas to contribute in cash, bonds, stock, or other securities, a sum equal 
to 50 per cent. of its subscription, the balance thereof being evidenced by a 
demand note subject to the call of the attorneys in fact. The petition further 
alleged that the status of underwriters is analogous to that of stockholders in a 
stock company in that both stockholders and underwriters are liable to the amount 
of their subscription, and its policyholders occupy the identical status of policy- 
holders in a stock company. 

The petition stated that the territory in which the appellant organization is 
permitted to do business includes the states of Texas, Georgia, Indiana, New 
Mexico, Tennessee, and Oklahoma; that it is desirous of entering the state of 
Arkansas to engage in a casualty insurance business, specializing in automobile, 
commercial, and pleasure car insurance; that it has made application to the insur- 
ance commissioner for a certificate of authority to do a miscellaneous casualty 
insurance business in this state, offering to pay all fees and taxes which might 
rightfully be demanded, to make and file a qualifying bond such as other insurance 
companies and associations engaged in writing casualty lines of insurance are 
required to file, and to comply in all respects with the general laws of this state; 
that the insurance commissioner of this state has arbitrarily refused to grant the 
petitioner a certificate of authority to do business herein as petitioner is advised 
solely on a mistaken view of the laws of this state. The petition concluded with 
a prayer for writ of mandamus directed to the insurance commissioner, upon 
petitioner’s compliance with the general insurance laws of the state and the pay- 
ment of fees properly chargeable, to issue a certificate of authority. 

The insurance commissioner filed his demurrer to the petition alleging that 
the petitioner is an insurance organization organized and permitted to do business 
under special statute in effect in the state of Texas, commonly known as “Lloyds 
America”; that said organization does not have any capital stock, is not a legal 
reserve mutual company, nor is a class of insurance or organization which is 
permitted by the statutes of Arkansas. In support of the demurrer, the insurance 
commissioner set out section 5977 of Crawford & Moses’ Digest, which provides: 
“No insurance company shall be allowed to transact business of insurance in this 
State until it shall have a bona fide subscribed capital of not less than one hundred 
thousand dollars, with a paid-up capital of not less than fifty thousand dollars.” 

The petition was heard by the trial court upon its allegations, the demurrer 
thereto, and an agreed statement of facts. The demurrer was sustained, the court 
finding as a matter of fact that the insurance commissioner did not arbitrarily, or 
in denial of petitioner’s rights, refuse to grant its application and to issue to it a 
certificate. of authority. 

{1] We have no statute expressly prohibiting a Lloyds organization from 
doing business in this state, but it is insisted by appellee that this is the effect of 
the statute relied upon and of Act No. 493 of the Acts of 1921 (sections 5975a et 
seq. Crawford & Moses’ Dig. Supp. 1927). Appellee insists that Lloyds America 
is an insurance company within the meaning of our laws. 

The appellant has presented an able argument in support of the contrary view, 
but we agree with the appellee that appellant is in fact an insurance company and 
it is the nature of the business which it transacts, and not the name by which it 
may be called, which controls. Casualty Reciprocal Exchange v. Bounds, 191 Ark. 
934, 88 S.W.(2d) 836. The allegations of the petition and the agreed statement 
of facts make it clear that noun is nothing more nor less than an insurance 
company. 

[2] The appellee contends that appellant being such, section 5977, supra, pro- 
hibits its doing business in this state, for it is admitted that it has no capital stock 
and is not an old line insurance company. The section referred to, however, does 
not require that an insurance company shall have capital stock of not less than 
$100,000 and with paid-up capital stock of not less than $50,000. The word “capital” 
is used and not “capital stock,” and we agree with the appellant that the word 
“capital” relates to the capital ~— and that if it has available capital of 
$100,000, $50,000 of whiek is paid in, it may do business in this state, although 
it may not have capital stock. 

[3] We find nothing in the act of 1921, supra, which, by any reasonable con- 
struction, could be deemed to prohibit the doing of business in this state by any 
association such as is the appellant organization. It is true, associations of this 
character are not mentioned by name, but when the act is considered in its entirety 
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together with the purpose for which it was enacted, there is nothing in it to imply 
prohibition. Prior to the passage of that act there was no specific mention of 
mutual life insurance companies. We know, as a part of the history of the state, 
that such companies, although they have no capital stock, have been doing business 
in Arkansas for many years, and it has never been suggested that although they 
have no capital stock they come within the prohibition of section 5977, supra. 

It follows from the views expressed that the court below was in error in 
denying the prayer of appellant's petition. The judgment will, therefore, be 
reversed, and the cause remanded, with directions to award the writ. 


MATTHEWS v. MANHATTAN LIFE INS. CO. No. 25931. 
Court of Appeals of Georgia, Division No. 1. Feb. 4, 1937. 
189 Southeastern Reporter 858. 
4. COMMISSIONS. 


Under insurance agent’s contract with insurance company that he was to hold 
the company harmless from claims of any sub-agent employed by him and that 
the company should deduct any indebtedness of the agent then existing or 
which might thereafter accrue before any commissions should be payable to him, 
no obligation arose against the company in favor of the agent so long as the 
agent made agreements with subagents employed by him which subjected the 
company to liability to such subagents and such liability remained undischarged. 

(For other cases, see Insurance, Dec. Dig. § 84[2].) 

Syllabus by the Court. 

1. A year’s support can only be carved out of or set apart from the estate or 
assets of the estate of a decedent. 

2. A claim in favor of the estate which is based on a contract made by the 
decedent in his lifetime, which contract is entire and contains conditions precedent, 
may not be enforced or become a part of the estate of the decedent where it 
appears that there has been no performance or offer to perform such conditions 
precedent. 

3. The special assignments of error are without merit. The court did not 
err in directing the verdict for the defendant. 

Error from Superior Court, Fulton County; John D. Humphries, Judge. 

Suit by K. C. Matthews against the Manhattan Life Insurance Company. 
Judgment for defendant, and plaintiff brings error. 

Affirmed. z 

McElreath, Scott, Duckworth & Du Vall, of Atlanta, for plaintiff in error. 

Alston, Alston, Foster & Moise, of Atlanta, for defendant in error. 

Guerry, Judge. 

In 1926, Frank Matthews entered with the Manhattan Life Insurance Com- 
pany into a contract whereby he was employed to act as its agent in the State of 
Georgia to solicit applications for life insurance, deliver policies, and collect 
premiums. He was given the authority to appoint subagents upon written agree- 
ment of the company. He was to have credit for all business procured by sub- 
agents, and to assume responsibility for their acts and collections. The contract 
provided: “The agent [Matthews] shall make no agreement with any person on 
behalf of the company rendering or purporting to render the company liable for 
commissions or other remuneration, and shall hold the company harmless from 
and against any and all claims of every kind and nature of any subagent or person 
employed by him.” The contract further provided that Matthews was to receive 
as compensation for his services a certain percentage on premiums collected 
covering a period of years named therein. Matthews died February 14, 1930, and 
in 1933 his widow, the plaintiff, had set apart to her as a year’s support all of 
the commissions due and to become due to her husband under the terms of this 
contract. This suit was filed by her to recover of the defendant an amount 
alleged to have been earned under this contract, subject to an assignment thereof 
in favor of Jefferson Standard Life Insurance Company. The defendant answered, 
setting forth that the assignment in favor of Jefferson Standard Life Insurance 
Company was still in force, that nothing was due thereunder, and that under the 
terms of the contract stated above nothing was due. The evidence disclosed that 
before the death of Matthews a suit was filed by a subagent against Matthews 
and the Manhattan Life Insurance Company, to recover commissions alleged to 
have been earned by him, which suit resulted in a verdict against the defendants 
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for $1,429.27, and that the judgment thereon was paid by the Manhattan Life 
Insurance Company on July 11, 1931. In addition, certain expenses in defending 
said suit, including attorney's fees aggregating $416.07, were paid by that com- 
pany out of commissions which otherwise would have been due to the estate 
of the deceased under the terms of the contract. The present action was filed 
after the company had made these applications of payment of the judgment. 
The judge directed a verdict in favor of the defendant, and the plaintiff 
excepted. 

[1-4] Were the commissions which were becoming due under the terms of the 
contract each year after the death of Matthews a part of his estate, so as to be 
subject to be set apart as a year’s support for his family? If so, the plaintiff may 
have been entitled to recover. If not, the verdict as directed was proper, except 
as hereinafter discussed. The provision allowed for the support of the family 
of a deceased person should be paid out of the general funds of the estate. Rust 
v. Billingslea, 44 Ga. 306. This is true without regard or reference to the solvency 
or insolvency of the estate. Hopkins v. Long, 9 Ga. 261; Whatley v. Watters, 
136 Ga. 701, 71 S.E. 1103. A “year’s support can only be carved out of or set 
aside or apart from the estate or assets of the estate, of the decedent.” Backer 
v. City Bank & Trust Co., 180 Ga. 672, 180 S.E. 604, 606. Were the commissions 
in this case a part of the estate of the deceased? The contract provided that 
“the company shall deduct any indebtedness of the agent to the company now 
existing, or which at any time hereafter accrue, before any commission shall be 
payable to the agent under the terms of this agreement.” “On the death of a 
partner, the title to the personal assets of the firm is cast upon the survivor, who 
is charged with the administration of the same—First, for the payment of the 
partnership debts. * * * Unless there is a surplus, none of the assets constitute 
any part of the estate of the deceased.” Sellers v. Shore, 89 Ga. 416, 15 S.E. 494. 
Under the terms of the contract between the insurance company and the deceased, 
its agent, the company agreed to pay him commissions on premiums, and as a 
part of the corresponding duty of the agent he was to hold the “company harm- 
less from and against any and all claims of every kind and nature of any sub- 
agent or person employed by him * * * and the company shall deduct any 
indebtedness of the agent to the company now existing, or which may hereafter 
accrue, before any commissions shall be payable to the agent under the terms of 
this contract.” A chose in action is generally a part of the estate of a decedent, 
and as such is subject to be set apart as a year’s support for the widow and 
minor children. On a claim in favor of an estate whether in the hands of the 
administrator or whether set apart as a year’s support, which claim is predicated 
upon a contract made by the deceased with a third party, and the contract 
provides that before any liability shall exist in favor of deceased certain condi- 
tions precedent shall be performed, no liability exists until such conditions 
precedent have been performed. The contract, being entire and not divisible, 
may not be relied on as to those parts favorable to the owner of the year’s 
support and disaffirmed as to the other parts. A claim of such a character is 
no part of the estate of the deceased. Under the evidence, title to the com- 
missions never vested in the decedent or his estate. Backer v. City Bank & Trust 
Co., supra. “Agreements are mutual and dependent where performance by one 
party is conditioned on and subject to performance by the other, and a party 
who seeks performance must show performance or a tender or readiness to 
perform on his part.” 13 C. J. 567. It is clear from a reading of the contract 
that no obligation arose against the Manhattan Life Insurance Company in 
favor of Matthews so long as Matthews made agreements with subagents 
employed by him, which subjected the company to liability to such subagents. 
A judgment based on such a claim by a subagent against Matthews and the 
Manhattan Life Insurance Cmpany prevented the title to commissions earned 
by Matthews under the contract from passing to him or his estate until such 
judgment had been satisfied. Necessary and reasonable expenses incurred by 
the Manhattan Life Insurance Company, including attorney’s fees in defending 
the action brought jointly against Matthews and itself, were obligations against 
which, under the terms of the contract, Matthews agreed to hold the defendant 
harmless. The special assignments are without merit, and the judge did not err 
in directing the verdict. 

Judgment affirmed. 

Broyles, C. J., and MacIntyre, J., concur. 
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FRED L. EMMONS, Inc., et al. v. UNION INDEMNITY CO. No. 209. 
Court of Errors and Appeals of New Jersey. Jan. 28, 1937. 
189 Atlantic Reporter 630 
1. ASSETS AND RECEIVERS. 

Purchaser of claim of insurance company against company’s agency for 
premiums collected held not a creditor barred, by failure to file proof of debt 
and by existence of decree barring creditors, from recovering funds paid to 
receiver of company in settlement of claim. 


(For other cases, see Insurance, Dec. Dig. § 50.) 


3. ASSETS AND RECEIVERS. 

Claim by purchaser of insurance company’s claim against company’s agency 
for premiums collected, brought against receiver of company for funds paid to 
satisfy claim held not barred by laches, in absence of showing of unexplained 
or unexcused lapse of time, or of prejudice to receiver, in view of evidence that 
receiver and attorneys were informed of assignment of claim, and that receiver 
subsequently refused to deliver fund. 

(For other cases, see Insurance, Dec. Dig. § 50.) 


Appeal from Court of Chancery. 

Proceeding between Fred L. Emmons, Inc., and others and the Union 
Indemnity Company, wherein Helen Walton obtained an order to show cause 
why the receiver of the defendant should not pay over to her certain moneys. 
From an order dismissing such order, petitioner appeals. 

Reversed. 

Vincent T. Dee, of Jersey City, for appellant. 

McDermott, Enright & Carpenter, of Jersey City, and Jacob L. Newman, of . 
Newark, receiver of Union Indemnity Co., (Carl S. Kuebler, of Jersey City, of 
counsel), for defendant. 

RAFFERTY, Judge. 

This is an appeal from an order of the Court of Chancery dismissing an order 
directing the receiver of the Union Indemnity Company to show cause why 
certain moneys claimed to belong to Helen Walton, appellant, and to have been 
wrongfully paid to the receiver of Union Indemnity Company should not be paid 
tu appellant. 

On December 31, 1931, Carey Bros., an agency, was indebted to Union 

Indemnity Company for premiums collected for and on behalf of the company. 
Prior to December 31, 1931, Union Indemnity Company had instructed its 
attorney to enforce by legal action the collection of its claim against Carey Bros. 
On the date mentioned the claim against Carey Bros., not having been collected, 
was, together with other claims belonging to Union Indemnity Company, sold 
and assigned by the indemnity company to another corporation. The purchasing 
corporation, in January, 1933, passed into the hands of receivers, who, under 
appropriate court order, sold its assets, among which was the claim against 
Carey Bros., purchased from Union InIdemnity Company, as before stated, and 
by a series of assignments title to this claim, in August, 1935, came into the 
possession of anpellant. 
_ In January, 1933, a receiver was appointed for Union Indemnity Company and 
in April, 1933, the attorneys in charge of the collection of the claim for Union 
Indemnity Company delivered over to the receiver of that company the proceeds 
thereof. Demand was made upon the receiver of the indemnity company for the 
moneys so paid, which demand was refused. 

Appellant instituted her action to require the receiver of the indemnity 
company to pay over to her the fund thus established and upon the return of 
an order to show cause why the receiver should not so do, the learned Vice 
Chancellor dismissed the same on the ground that appellant was estopped from 
asserting her claim to the fund in question by reason of laches. 

_. The facts above outlined are not disputed, except that the receiver of the 
indemnity company contends that he had no knowledge of any assignment of 
the claim until the filing, on April 21, 1936, of the petition below and the 
afidavits annexed thereto and contends that inasmuch as the attorneys for 
Union Indemnity Company were permitted to continue to its conclusion the 
collection of the claim, that appellant thereby became a creditor of the Union 
Indemnity Company and was under an obligation to file a proof of claim with the 
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receiver; that, appellant not having filed such claim and a decree barring 
creditors of the indemnity company having been entered on December 4, 1934, 
appellant was in laches and that the order of the Court of Chancery should be 
affirmed. 

Notwithstanding the lack of information claimed by the receiver, it satisfac- 
torily appears that communications were addressed to the receiver and to his 
attorneys, who, it may be said in passing, were the attorneys to whom the 
indemnity company referred the claim for collection, advising them that this 
claim had been sold by Union Indemnity Company on December 31, 1931, and 
was not an assets of that company. The fact that the attorneys continued in 
the collection of the claim is without importance. Their duty as to the dis- 
position of the fund in their hands is not before us. In so far as this action is 
concerned, it is sufficient to treat the payment to the receiver as being a payment 
made under mistake of fact. 

[1] The failure to file proof of debt and the existence of the decree barring 
creditors cannot avail the receiver. Certainly appellant or her predecessors in 
title had no claim against Union Indemnity Company, which company had 
divested itself of title and possession to the claim in 1931. Counsel cites no 
authority nor advances any argument to indicate in what manner the purchasers 
or their assigns thereby became creditors of the indemnity company. 

[2, 3] The claim of laches is likewise unavailing. Mere lapse of time with- 
out other prejudice is not sufficient to establish laches. Hinners v. Banville, 
114 N.J.Eq. 348, 168 A. 618, and cases there cited. It is not here shown that any 
unexplained or unexcused lapse of time occurred or that any other prejudice 
occurred to the receiver. Rather to the contrary, appellant acted with reason- 
able diligence in presenting and pursuing her claim and, without more, it is not 
to be inferred that the possession of the fund by the receiver has been harmful 
to him. 

The order appealed from is reversed. 

For reversal: The Chief Justice, Justices Trenchard, Parker, Case, Bodine, 
Heher, and Perskie, and Judges Hetfield, Dear, Wells, Wolfskeil, Rafferty, and 
Cole—13. P 

For affirmance: None. 


HAAS v. HOME INDEMNITY CO. 


Court of Appeals of New York. Dec. 31, 1936. 
5 Northeastern Reporter (2d) 821. 
CUSTODIAN. 

Where excess robbery policy covered two custodians but provided that policy 
should be void if insured failed to carry primary insurance in amount of at least 
$10,000 on each custodian in certain insurer, insured carrying only $10,000 policy 
on one truck, and that not in specified insurer, could not recover from excess insurer 
where truck when robbed was in charge of two custodians, 

(For other cases, see Insurance, Dec. Dig. § 336[1].) 

Appeal from Supreme Court, Appellate Division, First Department. 

Action by C. J. Haas against the Home Indemnity Company. From an adverse 
judgment (248 App.Div. 698, 289 N.Y.S. 823), the defendant appeals. 

Judgment reversed and complaint dismissed. 

The action was brought by the plaintiff, as the assignee of a manufacturer of 
and dealer in cigarettes and other tobacco products, to recover upon a policy of 
insurance covering loss by robbery. The policy was issued to a transportation 
corporation (not a party to this action), engaged in transporting and delivering such 
merchandise, pursuant to a contract between such corporation and plaintiff’s assignor 
whereby the corporation promised “to carry at all times robbery insurance to pro- 
tect” plaintiff’s assignor “as their interest may appear in the contents of” autotrucks. 
There was evidence that the robbery involved herein occurred on a highway in the 
city of New York while a quantity of cigarettes belonging to plaintiff’s assignor was 
being transported in a truck of said transportation corporation. ‘There was also 
evidence that, at the time of the robbery, in addition to the driver, of the truck, 
there was present thereon a helper and that the truck was being followed by 
another truck carrying a guard. 

Daniel Mungall and Fred H. Rees, both of New York City, for appellant. 
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York & Trust Co. et al. 


James W. Ryan, of New York City, for respondent. 

Per Curiam. 

The policy upon which this action is brought provides broadly that the defend- 
ant will pay the assured for all loss of merchandise by robbery from a custodian. 
But it “covers on two custodians while conveying property * * * it being agreed 
that the Company’s liability is limited to the sum of Five Thousand Dollars 
($5000.00) on each custodian.” The policy, however, was issued and accepted as 
excess insurance only, and upon the express condition that if the assured should 
fail to carry other insurance against the same kind of loss, “in the amount of at 
least Ten Thousand Dollars ($10,000.00) on each custodian,” in the Fidelity & 
Deposit Company of Maryland, then the insurance in question should be null and 
void. The assured did not comply with the condition in two respects: (a) The 
policy of primary insurance which it carried was not in the specified company; and 
(b) it was only in the amount of $10,000 on one “truck,” and not in the amount of 
$10,000 “on each custodian.” If we disregard the failure in respect to the par- 
ticular insurer, we are still left with a material failure in respect to the amount 
of coverage. There is a distinct and substantial difference between primary insur- 
ance limited to $10,000 and primary insurance which, under given circumstances, 
might amount to $20,000; and the given circumstances existed here under the undis- 
puted evidence of plaintiff’s own witness. The truck when robbed was in charge 
of two custodians within the policy definition. There is no evidence to support any 
other conclusion. 

: The judgments should be reversed and the complaint dismissed, with costs in 
all courts. 

Crane, C. J., and Lehman, O’Brien, Hubbs, Crouch, Loughran, and Finch, JJ., 
concur, 

Tudgments reversed, etc. 


MOSCOW FIRE INS. CO OF MOSCOW, RUSSIA, et al. v. BANK OF NEW 
YORK & TRUST CO. et al. (two cases). 
MORROW et al. v. MOSCOW FIRE INS. CO. OF MOSCOW, RUSSIA, et al. 
(UNITED STATES, Intervener) (two cases). 
Supreme Court, Appellate Division, First Department. Jan. 15, 1937. 
2902 New York Supplement 407. 
. PRIORITY OF CLAIM. 

Attorney’s asserting claims for legal services rendered in protection, preserva- 
tion, and administration of funds of Russian fire insurance company in United 
States held entitled to priority over claim of United States under assignment from 
Soviet States. 

(For other cases, see Insurance, Dec. Dig. § 21.) 


2. PRIORITY OF CLAIM. 

\ttorneys who recovered judgment on claims for legal services in protecting 
and administering surplus funds of Russian fire insurance company held entitled 
to immediate payment without waiting for adjudication of claim of United States 
to surplus funds as assignees from Soviet State and without waiting for redeter- 
mination as to value of and necessity for their services. 

(For other cases, see Insurance, Dec. Dig. § 21.) 

\ppeals from Supreme Court, New York County. 

\ction by the Moscow Fire Insurance Company of Moscow, Russia and 
another, against the Bank of New York & Trust Company as agent or depositary, 
and action by Samuel E. Morrow and others, on behalf of themselves and all of the 
stockholders of the Moscow Fire Insurance Company of Moscow, Russia, against 
the Moscow Fire Insurance Company and others, in which the United States inter- 
rap From an order denying their motion for an order directing the defendant 
bank to pay to them as counsel fees the sum of $17,874.99 out of funds in its hands 
as agent or depositary, Campbell and Whipp appeal; and from an order denying his 
motion for an order directing the defendant bank to pay to him for legal services 
the sum of $11,750 out of funds in its hands as agent or depositary, Michael 
Imchanitzky appeals. 

Orders of Special Term reversed, and motions granted. 

Argued before Martin, P. J., and O'Malley, Townley, Glennon, and Cohn, JJ. 

Frederick B. Campbell, of New York City, for appellants Campbell & Whipp. 
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Alfred L. Green, of New York City, for appellant Michael Imchanitzky. 

Lamar Hardy, U. S. Atty., of New York City (Edward J. Ennis, Asst. U. S. 
Atty., of New York City, of counsel), for respondent United States. 

Emmet, Marvin & Martin, of New York City (Elizabeth M. Graham, of New 
York City, of counsel), for respondent Bank of New York & Trust Co. 

GLENNON, Justice. 

The question to be determined upon this appeal is whether or not the appellants 
are entitled to immediate payment for legal services out of the surplus funds of the 
Moscow Fire Insurance Company before adjudication of the claim of the intervener 
respondent that it is the sole and exclusive owner of the funds by virtue of an 
assignment from the Soviet State. In our view both appellants are entitled to 
immediate payment. 

The Superintendent of Insurance, in 1925, was directed by the Supreme Court, 
New York County, to take possession of the property and conserve the assets in 
the United States of the Moscow Fire Insurance Company. 

In the early part of 1931 the Court of Appeals determined the procedure which 
should be followed as to the disposition of the surplus assets of branches in this 
state of the Moscow Fire Insurance Company after liquidation by the Superintend- 
ent of Insurance. In re People, by Beha (Moscow Fire Ins. Co.), 255 N.Y. 433, 175 
N.E. 120. Later, in August, 1931, upon an application of the Moscow Fire Insur- 
ance Company, the Court at Special Term entered an order which contained two 
alternative provisions under which the Superintendent of Insurance might deliver 
the surplus assets to Paul Lucke as conservator. The first, which was not pursued, 
age for the filing of a surety bond in a sum equal to the value of the assets. 

he second provision, which was followed, embodied a direction to the superintend- 
ent to deliver the assets to the Bank of New York & Trust Company as the agent 
or depositary of the Moscow Fire Insurance Company, “and of said Paul Lucke 
as such surviving director and conservator, upon the filing with the clerk of this 
Court of a written stipulation of said Moscow Fire Insurance Company and of 
said Paul Lucke as such surviving director and conservator of said Company, that 
such surplus assets or fund will not be withdrawn except upon the order of a court 
of competent jurisdiction.” 

The conservator on April 19, 1933, instituted the first entitled action which 
appears in the judgment, for the purpose of obtaining instructions as to the disposi- 
tion of the surplus assets. The second action was commenced by the stockholders. 
The two subsequently were consolidated and referred to a referee to hear and 
determine. Among the many matters which were passed upon by the referee were 
the claims made by the appellants for legal services rendered in connection with 
the liquidation proceedings at the request of the conservator. On August 22, 1934, 
a judgment covering the claims now under consideration was duly entered. 

Undoubtedly, the appellants’ claims would have been satisfied long ago were 
it not for the fact that the respondent United States of America took the position 
that it was entitled to the entire surplus fund by virtue of its assignment, dated 
November 16, 1933, from the Russian State. An action was commenced by the 
government to obtain immediate possession in the Federal Court on August 22, 
1934, which, by coincidence, is the date of appellants’ judgment. The complaint in 
that action was dismissed upon jurisdictional grounds (United States v. Bank of 
New York & Trust Co., 296 U.S. 463, 56 S.Ct. 343, 80 L.Ed. 331), and the United 
States of America was remitted to the state court to present its claim in this 
action. Thereafter, a motion to intervene was made and granted. That order, 
dated April 13, 1936, restrained the respondent bank as depositary pending further 
order of the court from paying out any of the funds of the Moscow Fire Insurance 
Company in its possession. 


Thereafter, the appellants made this application for immediate payment of the 
amounts fixed by their judgment of August 22, 1934, as compensation for services 
rendered. The government interposed an objection principally upon the ground 
that the appellants should not be paid out of the fund before adjudication of the 
claim of the United States of America to the entire fund. 

[1] We are of the opinion that the position of the government is not well taken. 
Irrespective of the validity of its claim, the appellants are entitled to payment for 
services rendered in the protection, preservation, and administration of the funds 
of the fire insurance company, as their claims take priority over that of the govern- 


ment. In re Casualty Company of America, 244 N.Y. 443, 155 N.E. 735; Schoenherr 





Mis. ] State ex rel. Tobin v. Independent Life Ins. Co. 1781 


v. Van Meter, 215 N.Y. 548, 109 N.E. 625; Woodruff v. New York, L. E. & W. R. 
Co. et al., 129 N.Y. 27, 29 N.E. 251; Meddaugh vy. Wilson, 151 U.S. 333, 14 S.Ct. 356, 
38 L.Ed. 183. 

[2] The government does not insist that the appellants eventually will not be 
entitled to any payment whatever out of the surplus fund. It simply contends that 
the court below properly exercised its discretion in refusing payment until the 
claim of the United States eventually is adjudicated, since, if the claim of the 
government should be upheld, it will be necessary to determine whether or not the 
services rendered by appellants were essential for the preservation, administration, 
and protection of the funds of the Moscow Fire Insurance Company. We cannot 
agree with this argument. If the appellants are entitled to payment at all, they 
should receive it now. The value of the services rendered and their necessity have 
been determined by the judgment of August 22, 1934. That judgment was rendered 
on the merits after trial, and is final. 

Accordingly, the orders of Special Term should be reversed, with $20 costs 
and disbursements to the appellants upon each appeal, and the motions granted. 

Orders unanimously reversed, with $20 costs and disbursements to the appel- 
lants upon each appeal, and the motions granted. Settle orders on notice. All 
concur. 


STATE ex rel. TOBIN, Ins. Com’r v. INDEPENDENT LIFE INS. CO. 
OF AMERICA et al. 
Supreme Court of Tennessee. Jan. 7, 1937. 
100 Southwestern Reporter (2d) 228. 
1. REDEMPTION. 


Prospective purchaser of property of insurance company in course of settlement 
of its affairs by insurance commissioner under court’s supervision could not object 
to title on ground that insurance company would have no right of redemption, since 
proceeding was not one to sell realty for debt where debtor would have right of 
redemption (Code 1932, §§ 6100, 7736). 

(For other cases, see Insurance, Dec. Dig. § 50.) 


Appeal from Chancery Court, Davidson County; R. B. C. Howell, Chancellor. 

Suit by the State of Tennessee, on the relation of Joseph S. Tobin, Insurance 
Commissioner, against the Independent Life Insurance of America, wherein the 
Third National Bank intervened. From an adverse decree, the intervener appeals. 

Affirmed. 

Walker & Hooker, of Nashville, for appellant. 

E. J. Walsh, of Nashville, for appellee. 

Green, Chief Justice. 


_ From a decree dismissing its intervening petition herein on demurrer, the Third 

National Bank has appealed. The principal suit is one brought in the name of the 
State, on relation of the Insurance Commissioner, under Code, § 6100, to take 
possession of the property of defendant Insurance Company and settle its affairs. 
The commissioner was appointed receiver of defendant company and, reaching the 
conclusion that the company was insolvent, with approval of the court, the receiver 
entered into an agreement with the Standard Life Insurance Company of the South, 
reterred to as a reinsurance agreement and declaration of trust, whereby the 
Standard Life Insurance Company took over the assets and reinsured the policies of 
defendant company, and authority was conferred on the Standard Life Insurance 
Company to sell such assets and hold the proceeds in trust to pay policyholders, 
creditors, and stockholders of said Independent Life Insurance Company. 

_ In July, 1936, petitioner Third National Bank made a written offer to the com- 
missioner, as receiver, and to the Standard Life Insurance Company, as trustee 
aforesaid, proposing to purchase certain real estate in Nashville known as the 
Independent Life Building, for the sum of $275,000. The Standard Life Insurance 
Company, trustee, and the commissioner, receiver, submitted the offer to the court, 
and, after a full investigation of the matter by the court, the chancellor adjudged 
that the offer was to the best interests of all parties and that it be accepted. 

Somewhat later, petitioner Third National Bank filed this petition, pointing 
out that its aforesaid offer was conditioned on good title to the property being fur- 
nished, that further examination had disclosed two defects in the title of the Inde- 
pendent Life Insurance Company to the parcel of land involved and asking that 
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the petitioner be relieved of its offer, unless the court should be of opinion and 
decree that the two objections to the title were groundless. 

As heretofore stated, a demurrer was interposed to this petition by the commis- 
sioner, as receiver, and by the Standard Life Insurance Company, as trustee. 
Upon the hearing the chancellor found that the title of the Independent Life 
Insurance Company was good and the petition was accordingly dismissed. 

[1] The first objection made to the title offered petitioner is that the purchase 
contemplated by petitioner, and sanctioned by the court below, is for cash, and that 
petitioner is to be vested with absolute title without any right of redemption on the 
part of defendant Independent Life Insurance Company. 

Petitioner refers to section 7736 of the Code as follows: 7 

“Real estate sold for debt shall be redeemable at any time within two years 
after such sale: * * * 

“(2) Where it is sold under any decree, judgment, or order of a court of 
chancery, whether founded upon a foreclosure or a mortgage, or deed of trust, or 
otherwise, unless, upon application of the complainant, the court orders that the 
property be sold on a credit of not less than six months, nor more than two years.” 

The answer to this objection is that the proceeding in which the petition herein 
was filed was not a proceeding to sell real estate for debt. So far as the record 
before us shows, there was no matured indebtedness existing against defendant 
Independent Life Insurance Company at the time the bill was brought. The bill 
was filed to conserve the interest of policyholders, not by a creditor, but by an officer 
of the State to enforce a police measure enacted for the protection of the insuring 
oublic. The object of the bill was, under the statute, to settle the affairs of the 
Independent Life Insurance Company, the commissioner’s examination having led 
him to believe that the company was insolvent. Section 6100 of the Code is in 
these words: 

“If, upon examination, the commissioner is of opinion that any domestic insur- 
ance company is insolvent, or has exceeded its powers, or has failed to comply with 
any provision of the law, or that its condition is such as to render its further pro- 
ceedings hazardous to the public or to its policyholders, he shall apply to a court of 
competent jurisdiction, through the attorney-general, to issue an injunction restrain- 
ing it, in whole or in part, from further proceeding with its business. Such court 
may, in its discretion, issue the injunction forthwith or upon notice and hearing 
thereon; and, after a full hearing of the matter, may dissolve or modify such 
injunction or make it perpetual, and may make all orders and decrees needful 
in the premises, and may appoint receivers to take possession of the property and 
effects of the company and to settle its affairs, subject to such rules and orders as 
the court may from time to time prescribe, according to the course of proceeding 
in equity. The attorney-general shall be allowed compensation for his services 
out of the assets of the delinquent company.” 


The distinction we make between a suit like this and a suit to enforce a debt is 
illustrated by the Illinois cases. Locey Coal Mines v. Chicago, Wilmington & 
Vermillion Coal Co., 131 Ill. 9, 22 N.E. 503, 8 L.R.A. 598, was a creditor’s suit to 
enforce the payment of a judgment. A receiver was appointed for defendant com- 
pany and it was held that the court could not approve the receiver’s sale of real 
estate free from redemption because of a statute which conferred the right of 
redemption when land was sold “for the payment of money.” Blair v. Illinois Steel 
Co., 159 Til. 350, 42 N.E. 895, 31 L.R.A. 269, was a suit seeking, among other 
things, a dissolution of a corporation, and the ascertainment and enforcement of the 
individual liability of stockholders and directors. In this case the suit was held 
to be one under “the winding up statute” of Illinois, and it was ruled that the 
redemption statute did not apply to a sale made by the receiver. In other words, the 
latter suit was not one “for the payment of money.” 

There seems to be a disagreement as to the power of courts in suits to sell land 
“for debt,” “payment of money,” or such ends, to order a receiver’s sale of realty 
free from redemption. Such a question does not arise in a case like this one. See 
Hewitt v. Walters, 21 Idaho 1, 119 P. 705, Ann.Cas.1913C, 35; High on Receivers 
(4th Ed.), § 199 c, 53 C.J. 227, and cases referred to in these citations. 

[2] The second objection made to the title offered petitioner is that more than 
30 years ago this particular parcel of land, in which parties then minors had an inter- 
est, was sold in a proceeding in the chancery court of Davidson county. The 
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minors were more than 14 years of age and the petitioner refers us to section 9229 
of the Code providing that in proceedings in chancery to sell the property of infants 
“the infant, if over fourteen years of age, shall answer the bill in person.” 

As a matter of fact, a joint answer was filed in the old case by the guardian ad 
litem of these infants and the infants themselves, Both infants signed the answer, 
as well as the guardian ad litem. 

We think this was sufficient. Section 9229 of the Code does not provide that 
the infant shall file a separate answer, apart from the answer of the guardian ad 
litem, and we see no objection to the infant and the guardian ad litem joining. 

In Johnson v. Covington, 148 Tenn. 47, 251 S.W. 893, 897, the minor defendants 
over 14 years of age filed no personal answer at all. Only a guardian ad litem 
answered for them. This court said: 

“The court has jurisdiction of all the parties and of the subject-matter. The 
court himself appointed a guardian ad litem, who not only filed an answer for 
said minor defendants, but who represented them throughout the litigation. The 
record in that cause shows that the decree entered by the chancellor was a beneficial 
one for said.minor defendants. The only effect of filing personal answers would 
have been to acquaint the chancellor with their personal views relative to the sale 
of the 120-acre tract and the reinvestment of the funds in the 60-acre tract. After 
all, it was a question finally for the court, acting for them, to say what was for their 
best interest, and this he did.” 

[3] Section 8586 of the Code, the 30 years’ statute of limitation, upon the facts 
appearing, furthermore cuts off any claim that could be advanced in behalf of the 
minors aforesaid. 

We are of opinion that the chancellor’s decree was correct and the same is 
affirmed. 
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Key to the Topical Index 


Below will be found a synopsis of the main headings and sub-division 
the Topical"Index of The Insurance Law Journal. It will be observed neg 
main headings preceded by Roman Numerals follow a logical sequence begin- 
ning with the large question of Control and Regulation in General through the entire 
life of the policy from the time the contract is written until it is adjusted or 
otherwise matures. To use the topical index intelligently, the subscribers are 
urged to familiarize themselves with the main headings as outlined on this 
synopsis. Whatever topic is under consideration may be classified somewhere 
under the twenty main headings of the index. Having found the proper 
classification, proceed to the sub-title (preceded by a letter) under which there 
will be a still further sub-division under a section number. Our synopsis does 
not attempt to give the entire series of section numbers but only those which 
indicate the main sub-divisions. 

f Once you have found your subject under its proper number, that number 
is all you need to bear in mind in making a search through preceding volumes 
of The Insurance Law Journal for cases on this subject. 

_Consult this synopsis first, for a general idea of the main heading under 
which your question will logically fall. Then find the corresponding section of 


the Topical Index itself for specific cases. 


Insurance Companies. 


. Right to insure in general. (A) STOCK. 
. What constitutes insurance. 32. p 
existence. 
. Power to control and regulate. 33. Capital and stock. 
. Constitutional and statutory pro- 34. Stockholders. 


visions. 35. Officers. 
. Authority or license to do business. 36. Franchises and powers. 


. Unauthorized insurance. MUTUAL. 
. License fees and taxes. 37. Special 
Nii 37. ecia 
. Resources and securities. 38, Profits, diiiaede. ond earptus 
. Reports and statements. 39. Loses and assessments. 
. Supervision by public officers or 40. Guaranty obligations. 
courts. 41. Insolvency 
Conduct of business. 42. - Insolvency and its effect in 


general. 
2. Regulation of agents and brokers. 43. Rights of policy 
Reciprocal or interinsurance 7 


insolvency. 
associations, 44, 


I. Control and Regulation in General. | II. 


Incorporation, organization, and 
& 


funds. 


holders on 


proceedings 


27. Penalties for 


Ps Remedies and 
. Lleyds associations, 
%. State Insurance. 
. Boards of underwriters. 
. Foreign underwriters or 
ies and their agents. 
. —— What constitutes 
business”’. 
. —— Application of local laws. 
_—+5 Subiection to special require- 
ments. 
_ Retaliatory legislation. 
. —— Local authority or 
and license fees or taxes. 
‘ Local funds and securities. 
. —— Appointment and _ regulation 
of local agents. 
Reports and supervision and 
conduct of business. 
—— Effect of noncompliance 
with law. 


compan- 


“doing 


license 


25. —— Civil liability of agents. 


6. —— Actions. 

violations of regu- 
lation. 

: Discrimination in 

. Offenses by insurers. 

. Offenses by agents or brokers. 

. Offenses by persons dealing with 
insurers, 


rates, 


45. 

a Reorganization. 
47. — 
48. 


49. 
50. 


. Incorporation, 


. Constitutions and 
. Members. 

. Officers. 

. Franchise and powers. 
. Special 
. Profits. dividends and 
. Guaranty obligations. 
. Insolvency 


. —— Rights and 


. —— Remedies and 


on insolvency. —— | 
- Voluntary liquidation. 


Consolidation. 
— — Grounds for forfeiture of 
franchise or dissolution. 
——Proceedings to enforce dis- 
solution. 
Assets and _ receivers. 
Presentation and payment 
of claims. 
organization, an 
existence. 
—— Changing to joint-stock com- 
pany. 
by-laws. 


funds. 
surplus 


—— Insolvency and _ its effect 
in general. 

liabilities of 
members on insolvency. 
proceedings 
on insolvency. 
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. — Voluntary liquidation. 
. —— Reorganization. 
. —— Consolidation. 


. —— Assessments 
. —— Distribution of 


Ill. 
(A) 
73. 
74. 


Grounds for forfeiture of 
franchise or dissolution. 

Proceedings to enforce dis- 
solution. 

Assets and receivers. 
by receivers. 
assets and 
fund. 


Insurance Agents and Brokers. 
AGENCY FOR INSURER. 


The relation in general. 
Appointment or employment 
agent. 


. Implied agency. 
. Evidence as to agency. 


. Estoppel to 


deny agency. 


. Scope and extent of agency. 


. Duration 


and termination 


agency. 


. Authority and duties of agent 


. Individual 


to insurer. 
interest of officer 


agent. 


. Accounting by agent. 


. Liabilities of 


agents and_ their 


sureties. 


. Compensation of agent. 


. Breach of 
. Extent 


91. 


92. 
93. 


94. 
95. 


contract by principal. 
and 
of agents. 
In general. 
General or special agents. 
Assistants and clerks of 
agents. 
Effect of 
icy. 
Effect of 
ager: 
—— Evidence as to authority. 
Unauthorized and wrongful acts of 
agent. 
Ratification. 
Notice to agent. 


provisions of pol- 


instructions to 


AGENCY FOR APPLICANT OR 
INSURED. 


96. 


97. 


98. 
99, 


100. 
101. 
102. 


103, 
104. 
105. 
106. 
107. 


108. 
109. 


1 
1 


11 
113. 


10. 
11. Unauthorized 
of agent. 

. Ratification. 


Creation of agency. 

Creation of agency for both par- 
ties. 

—— In general. 

— Effect of 
icy. 

Evidence as to 

Scope and 
Duration 
agency. 
Authority and duties of agent as 
to principal. 

Agreements to insurance 
and liability thereunder. 
Compensation of agent. 

Breach of contract by principal. 
Extent and exercise of powers 
of agent. 

—— In general. 

—— Representation of both 
ties. 

Evidence as to authority. 
and wrongful acts 


provisions of pol- 


agency. 
extent of agency. 
and termination of 


procure 


par- 


Notice to agent. 


Insurable Interest. 


114, 


Necessity in general. 


exercise of powers’ 


115. 
116. 


117. 
118 


119. 


120. 


121. 


122. 
123. 


What constitutes interest in prop- 
erty. ; 
What constitutes interest 
man life or health. 
Estoppel to deny interest. 
Insurance without interest. 
Wagering policies in gen- 
eral. 
Effect of provisions of pol- 


in bu- 


icy. 

Necessity of interest to sustain 
assignment. 

Assignment of policy to person 
without interest. s 

Extinguishment of policy. 


V. The Contract in General. 


(A) 


NATURE, 


REQUISITES, AND 


VALIDITY. 


124. 


125. 


126. 
127. 


128. 


129. 
130. 


131. 
132. 


133, 


134. 
135. 


Nature of contract. 

What law governs. 

Subjects of insurance. 

Existence and condition of sub- 
ject-matter. , 

Executory agreements to insure. 

Powers of agents in respect cf 
contracts in general. 

Application or offer and 
ance. 

Validity of oral contracts. 

Binding slips or memoranda. 

Form and requisites of policy. 

Papers accompanying policy. 

Incorporation of constitution, by- 
laws, or rules of insurer. 


accept- 


. Delivery and acceptance of policy. 


. Payment of premium or 
. Validity 


dues. 
in general. 


. Legality of object. 
. Partial invalidity. 


+. Amount of insurance. 


. Estoppel or waiver as to defects 


2. Ratification of 


143. 


or objections. 

defective or in- 
valid contract. 

Reformation. 


. Modification. 


145. 


Renewal. 


CONSTRUCTION AND OPERA- 
TION. 


146. 


147, 
148. 
149, 


150. 
151. 
152. 


153. 
154. 
155. 
156. 


157. 
158. 
159. 
160. 
161. 


162. 
163. 


163%. 


164. 


Application of general rules of 
construction. 
What law governs. 
Executory agreements to 
Printed and written 
policy. 
Matter on margin of or 
attached to policy. 
Construing together policy and 
accompanying papers. 
Construing statutes and charter, 
by-laws, or rules of insurer as 
part of policy. 
Usages of business. 
Construction by parties. 
Evidence to aid construction. 
Parties to contract and relations 
between them. 
Subject-matter insured in general. 
Subjects of marine insurance. 
—— In general. 
Open or running policies. 
Property covered by insurance 
against fire or other cause of 
loss. 
— In general. 
Description of property. 
In general. 
Description of title or 
terest. 


_insure. 
portions of 


slip 


in- 
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. —— Description of location. 


166. 
167. 
168. 


169. 


170. 
171, 


172. 
173. 
174. 
175. 
176. 
177, 


178. 
179. 


Shifting risk. 
Titles insured. . 
Duties and obligations guaran- 
teed. 
Persons covered by life or acci- 
dent insurance. 
Amount of insurance. 

Amount fixed by policy in 

general. 

Valued policy. é 
—— Special provisions of policy. 
—— Proceeds of assessments. 
Commencement of risk. 

Term and duration of risk. 
—— Term fixed by policy 
general, 

Voyage or time policies of 

marine insurance. 
Entire or severable contract. 


in 


179%. Loans on policies. 


Vi. 


180. 
181. 
182. 
183. 
184. 
185. 


186. 
187. 
188. 
189. 
190. 
191, 


192. 
193. 
196. 
197. 
198. 


199, 
VII. 


Premiums, Dues and Assessments. 


Nature and grounds of obligation. 

Right of insurer to premiums. 

Persons liable for premiums. 

Amount of premiums. 

Rebates from premiums. 

Reduction of premiums by pro 
fits or dividends. 

Payment of premiums. 

Notes for premiums. 

Actions for premiums. 

Premium or deposit notes. 

Assessments. 

Power and duty to make assess- 
ment. 

Liability to assessment. 

Amount of assessment. 

Payment of assessment. 

Enforcement of assessment. 

Refunding or revovery of pre 
miums or assessments paid. 

Assignability of policies. 


Assignment or Other Transfer of 


Policy. 


200. 
201. 
202. 
203. 


204. 
205. 
206. 


206%. 


207. 
208. 
209. 


210. 
211. 


212. 
213. 
214. 
215. 


216. 
217. 
218. 
219. 
220. 
22 


22 
ee. 


223. 


. —— Transfer 


What law governs. 

Statutory restrictions on transfer. 

Right of insured. 

Right of insured to assign life 
or accident policies. 

Right of beneficiary. 

Consent of beneficiary. 

Consent of insured to assignment 
by beneficiary. 

Consent of mortgagee to assign- 
ment by owner. 

Consent of insurer. 

Validity of oral assignment. 

Form and requisites of assign- 
ment in writing. 

Consideration for assignment. 

Delivery and acceptance of as- 
signment. 

Validity of assignment in general. 

Construction of assignment. 

Transfer. 

Transfer of subiect of insurance 
without policy. 

Fraud in procuring transfer. 

Notice to insurer. 

Rights and liabilities of assignee. 

—— In general. 

Transfer to of 

insured property. 

to mortgagee of 
insured property. 

Transfer as 
security. 
Priorities. 


purchaser 


collateral 


VIII. 


224. Partial assignment. 
225. Reassignment. 


Cancellation, Surrender, Aban- 


donment, 


or Rescission of 


Policy. 


. Revocability of contract in gen- 


241 
242 
243 


e 


. Statutory provisions. 

. Right of insurer to cancel. 

. Notice to cancel. 

. Repayment of unearned premium 


on cancellation. 


. Delivery of policy for cancellation. 
. Acts constituting cancellation. 

. Validity of cancellation. 

. Ratification of invalid cancellation. 
. Evidence of cancellation. 

. Operation and effect of cancella- 


tion. 
Remedies for wrongful cancella- 
tion 


' Right of insured to surrender in 


general, 


. Right to surrender life or acci- 


. Acts constituting 


244. 


245. 


246. 
247 


248. 
249. 


dent policies. 

surrender and 
acceptance. 

Validity of surrender. 

Evidence of surrender. 

Operation and effect of surrender. 

Repayment and recovery of pre- 
miums or paid-up value on sur- 
render. 

Abandonment. 

Rescission. 

Rescission by insurer. 

Rescission by insured or bene- 
ficiary. 

Actions for rescission. 


IX. Avoidance of Policy for ee 


(A) 


(B) 


resentation, 


Fraud, or 


of Warranty or Condition. 
GROUNDS IN GENERAL. 


. Statutory provisions. 
. What law governs. 
. Representations. 


In_ general. 


. —— Falsity. 
.— Materiality. 


Effect of misrepresentation. 


. Concealment. 


. — Knowledge 


262. 
263. 
264. 
265. 
266. 


267. 


268. 


269. 


270 


In general. 
of by 
applicant or his 

Materiality. 

Effect. 
Fraud or false swearing 
taining insurance. 
Warranties. 

In general. 

Distinction between 
ranties and representations. 

Warranties as part of con- 
tract. 

Fulfillment or breach. 

Effect of breach. 
Conditions precedent. 

Effect of breach. 


facts 
agent. 


in ob- 


war- 


MATTERS RELATING TO 
PROPERTY OR INTEREST IN- 
SURED. 


271. Parties affected by avoidance of 


policy. . 
272. Subjects of marine insurance in 
general. 
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. Seaworthiness of vessel. 


. Description of building in gen- 


eral. 


. Situation of building. 


. Vicinity of other buildings. 
. Condition of building. 
78. Use of building. 


- Occupation of building. 
. Description and condition of 


goods, 


- Amount or value. 
. Title or interest of insured. 


. Incumbrances. 
. Solvency of debtors. 


Fidelity of employes and others. 


285. 
285%. Liability Insurance. 


286. 


287. 
288. 


Special circumstances affecting 
risk, 

Precautions against loss. 

Other insurance. 


MATTERS RELATING TO PER- 
SON INSURED. 


. Description in general. 


. Age. 
. Health and physical condition. 
. Medical attendance. 


. Family history. 


. Marriage. 
. Residence. 


. Occupation. 


Habits. 


. Interest of assured or beneficiary. 


Special peg affecting 
extent of risk. 


. Previous application for insur- 


ance. 


. Other existing insurance. 


X. Forfeiture of Policy for Breach of 
Promissory Warranty, 
nant, or Condition Subsequent. 


(A) GROUNDS IN GENERAL. 


302. 
303. 


304. 


306. 
307. 
308. 
309, 
310. 


311, 


Statutory provisions. 
Continuing or promissory repre- 
sentations. 
Continuing or promissory war- 
ranties. 
Conditions subsequent. 
Conditions in general. 
—— Fulfillment or breach. 
Effect of breach. 
Notice and proceedings to give 
effect to forfeiture. 
Parties affected by forfeiture of 
policy. 


MATTERS RELATING TO 
PROPERTY OR INTEREST IN- 
SURED. 


311%, Statutory provisions. 
312, Subjects of marine insurance in 


313. § 


general. 
Sailing, voyage, and navigation 
of vessel. 


. Deviation or other change of 


voyage. 


5. Illegality of voyage. 


. Buildings in general. 


7. Erection or occupation of neigh- 


boring buildings. 


. Change in condition of building. 


Change in use of building. 


. Illegal use of building. 


21. Suspension of business carried on 


in building. 
Change in occupancy of building. 


23. Building becoming vacant. 


. Falling of building. 


. Goods insured in general. 


XI. 


. Keeping or use of prohibited 
articles, 

. Removal of goods. 

. Change of title or interest. 

. Change of possession. 

. Incumbrances. 

. Solvency of debtors. 

. Fidelity of employes and others. 
Special causes increasing risk. 

. Precautions against loss. 

. Keeping books, papers, and safe. 

. Additional insurance. 


MATTERS RELATING TO PEB- 
SON INSURED. 


337. Change of residence. 

338. Travel. 

339. Change of occupation. 
340. Military or naval service. 
341. Change in habits. 

342. Additional insurance. 


ASSIGNMENT OF POLICY. 


NONPAYMENT OF PREMIUMS 
OR ASSESSMENTS. 


343. Restrictions on assignment in 
general. 
344. Agreement to assign. 
345. Necessity of consent of insurer. 
346. Sufficiency of consent of insurer. 
347. Assignment as collateral secur- 
ity. 
348. Invalid or inoperative assignment. 
349. Default as ground of forfeiture 
in general. 
350. Statutory provisions. 
351. What law governs. 
352. Notice of time for payment. 
356. Extension of time for payment. 
. Rights of insured after default. 
. — Necessity. 
. —— Sufficiency. é 
Evidence as to notice. 
In general. 
By agent or broker. 
59. Sufficiency of payment or tender 
to prevent forfeiture. 
.—— In general. 
To agent or broker. 
. Excuses for nonpayment. 
In_ general. 
. —— Reinstatement. 
—— Election between rights. 
367. Insurance for limited term 
or amount. 
368. Paid-up policy or value. 
369. Surrender value. 
370. Actions. 


Estoppel, Waiver, or Agreements 
Affecting Right to Avoid or 
Forfeit Policy. 


371. Application of doctrines of estop- 
el and waiver. 
372. What conditions may be waived. 
373. — of insurer to estoppel 
acts, conduct or statements 
a officers or agents. 
374. Powers of officers or agents 
respecting waiver. 
375. In general. 
. —— Effect of provisions of pol- 


icy. 
377. Knowledge or notice of facts in 
general. 
378. Knowledge of or notice to officers 
or agents. 





379. 


380. 
381. 
382. 
383. 


384, 
385. 


. Implied waiver in 
. Issuance and 


. Admission of 
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Insertion of false answers in 
application by agent or under 
his direction. 

Fraudulent or collusive acts of 
agent. 
Form and 
waiver. 

In general. 

—— Oral waiver. 

Waiver in writing. 

Indorsement on policy. 

- Waiver of provisions of pol- 
icy as to mode of waiver. 
Construction and operation 
of express waiver. 

general. 

delivery of policy 

without objection. 


requisites of express 


. Failure to assert forfeiture or to 


cancel or rescind policy. 
liability on policy. 


- Demand, acceptance, or retention 


396. 
397. 
398. 
399, 
400. 


401. 


XII. 
(A) 


405. 
406. 
407. 
408. 
409. 


410: 
411. 
412. 
413. 
414. 


415. 
416. 


417. 


of premiums or assessments. 


. Consent to assignment of policy. 
394. 
. Failure to state ground of objec- 


Promise to pay loss. 


tion relied on. 

Requiring, accepting, or retaining 
proofs of loss. 

Participating in 
loss. 

Election to restore or repair. 

Payment of loss. 

Provisions of policy against 
feiture. 

Status of nonforfeitable or paid-up 
policy. 


adjustment of 


for- 


Risks and Causes of Loss. 
MARINE 
402. 


403. 
404. 


INSURANCE. 


Marine risks in general, 
Perils of the sea. 
Perils of rivers, 
land waters. 
Enemies and pirates. 
Enemies and pirates. 
Thieves. 
Jettisons. 
Arrests, 
tions. 
Barratry. 
Collision 
Stranding. 
Proximate cause of loss. 
Cause inherent in subject-matter 
insured. 
Unseaworthiness of vessel. 
Negligence of owners, master of 


lakes and if 


and deten- 


restraints, 


and liability therefor. 


crew. 
Wrongful acts of owner, master 
or crew. 


INSURANCE OF PROPERTY 
AND TITLES. 


418. 
419, - 


420. 
421. 


422 


423, 


424. 
425. 


risk as to place. 
property 


Limitations of 
—— Situation of 
insured. 

Place of origin of cause of 


Explosion. 
Lightning, wind, 
other storms. 
Accident. 

Theft. 


tornadoes, and 


425%. Seizures and confiscations. 


26. 
427. 
428. 
429. 


Injury to or death of animals. 
Proximate cause of loss. 
Negligence of insured. 
Wrongful acts of insured. 


(Cc) 


XIII 


(A) 


GUARANTY AND INDEMNITY 
INSURANCE. 


430. 


431. 
432. 
434. 
436. 
437. 


Default or ‘other misconduct of 
officer or employe. 

Breach of contract guaranteed. 

Nonpayment of debt insured. 

Liability incurred. 

Negligence of insured. 

Wrongful acts of insured. 


LIFE INSURANCE. 


438. 
439. 


440. 
441. 


442. 
443. 
444. 
445. 
446. 
447. 
448. 


Cause of death in general. 
Death beyond prescribed 
of residence or travel. 
Time of death. 
Death while engaged in un- 

authorized occupation. 
Death caused by _ intemperance, 
Death in violation of law. 
Suicide. 

In_ general. 

—— Effect of insanity. 
Proximate cause of death. 
Death caused by beneficiary. 


limits 


ACCIDENT AND HEALTH IN- 


SU 
449. 


450. 
451. 
452. 
453. 
454. 
455. 
456. 
457. 


458. 
460. 
461. 


462. 
463. 
464. 
465. 
466. 


467. 


RANCE. 

What constitutes accident 
eral. 

Diligence required of insured. 
Risks and exceptions. 
Risks of travel, railroads end 
other conveyances. 
Risks of occupation 
ment. 


Bodily 


In gen- 


or employ- 


infirmities or disease. 
External, violent and accidental 
means of injury. 
External and visible signs of in- 
jury. 
Poison or contact 
substances. 
Inhaling gas. 
Intoxication. 
Voluntary or unnecessary 
ure to danger. 
Violation of the law. 
Fighting or provoking 
Intentional injuries. 
Suicide or self-inflicted injuries 
Proximate cause of injury oF 
death. 
Limitations as to time of death 
or disability caused by accident 


with poisonous 


expos: 


assault 


Extent of Loss and Liability of 
Insurer. 
MARINE INSURANCE: 


468. 
469. 
470. 
471. 
472, 


473. 
474. 
475. 
476. 
477. 
478. 


479. 
480. 
481. 


482. 
483. 
484. 
485. 


Actual total loss. 
Constructive total loss. 
Abandonment. 
Partial loss in general. 
Limitation of liability 
randum clause. 
Value of subject-matter. 
—— In general. 
—— Valued policies. 
Insurance of part of value. 
General average contribution. 
Exception of particular average 
or partial loss. 
Effect of other insurance. 
Amount of interest of insured. 
Duties of owners, master, OF 
crew after loss. 
Salvage. 
Repairs. 
—— In _ general. 
Deduction of one-third new 
for old. 


by memo- 





mits 


Key To The Topical Index 


486. Wages of crew. 

487. Expenditures. 

488. In general. 

489. ——— Under use and labor clause 
of policy. 

490. Damages incurred or paid. 

491. Advances and interest, exchange 
and commissions thereon. 

492. Deductions and offsets. 


INSURANCE OF PROPERTY 
AND TITLES. 


493. Total loss. 
494. Partial loss in general. 
495. Limitation of liability. 
496. Limitation of liability to amount 
of assessment. 
. Value of property destroyed. 
In general. 
Valued policies. 
. Insurance of part of value. 
. Amount of damage to property. 
. Amount of interest of insured. 
. Effect of other insurance. 
. Duties of insured after loss. 
. Expenditures. 
. Loss of rent and profits. 
Deductions and offsets. 
508%. Loss by default or other mis- 
conduct of officer or employee. 


GUARANTY AND INDEMNITY 
INSURANCE. 


509. Loss by breach of contract guar- 
anteed. 

511. Loss of debt insured. 

512. Liabilities incurred. 

512%. Effect of other insurance. 

513. Expenditures. 

514. Damages incurred or paid. 


LIFE INSURANCE. 


515. Amount payable on death. 

516. Amount payable on disability be- 
fore death. 

517. Amount of incontestable or paid- 
up policy. 

518. Limitation of liability. 

519. Torreon in dividends or pro- 
ts 

520. In general. 

521. —— Policies in mutual compan- 
ies. 

22. Share in tontine fund. 

522%. Effect of other insurance. 

23. Deductions and offsets. 

523%. Election between rights. 


ACCIDENT AND HEALTH IN- 
SURANCE. 


524. Total disability. 

525. Confinement to house or bed. 

526. Partial disability in general. 

527. Particular injuries specified in 
policy. 

528. Immediate, continuous or per- 
manent disability. 

529. Death from accident. 

530. Limitation of liability. 

531. Classification of risk. 

531%. Effect of other insurance. 

532. Deductions and offsets. 


Notice and Proof of Loss. 


533. Effect of requirements of policy 
in general. 

534. Statutory provisions. 

535 Necessity of notice. 

536. Necessity of statement or proof 
of loss. 


537. Persons who may give notice «: 
make proof. 
538. Persons to whom notice or proof 
may be given or made. 
539. Time for notice and proof. 
541. Protests and surveys on marine 
losses. 
540. Sufficiency of notices. 
542. Statements or proofs of loss of 
or damage to property. 
543. Proofs of death or injury to 
insured. 
544. Production of documentary ¢vi- 
dence. 
545. Verification of statement or 
proofs. 
546. Certificate of magistrate or other 
officer. 
547. Certificate of physician attending 
insured. 
5474. Inspection of insured property 
after loss. 
548. Examination of insured. 
549. Inspection of person of insured 
after injury or death. 
. Effect of statements and proofs 
in general. 
. Defects and amendments. 
2. Misstatements or omissions. 
. Fraud or false swearing. 
. Estoppel or waiver. 
In general. 
Powers of officers or 
agents. 
s Express waiver, 
. — Implied waiver in general. 
. —— Denial of liability. 
Failure to object or to state 
ground of objection. 
. — Adjustment of loss and 
negotiations for settlement. 
Payment of loss. 


XV. Adjustment of Loss. 


563. Effect of provisions of policy in 
general. 

564. Appointment of adjusters. 

565. Powers and proceedings of adjus- 
ters. 

566. Effect of adjustment. 

567. Appraisal or arbitration. 

568. Demand of appraisal or arbitra- 
tion. 

569. Agreement for appraisal or 
arbitration. 

570. Appointment of appraisers or 
arbitrators. 

571. Appointment of umpire. 

572. Proceedings on appraisal or 
arbitration. 

573. Expenses of proceedings on 
appraisal or arbitration. 

574. Validity and effect of appraisal or 
award. 

. Failures of appraisal or arbitra- 
tion. 
. Estoppel or waiver as to adjust- 

ment or arbitration. 

577. Unauthorized and wrongful acts 
of adjusters. 

578. Refusal to adjust or arbitrate 
loss. 

579. Settlement between parties. 


Right to Proceeds. 


580. Policy payable to owner of prop 
erty or interest insured. 

581. Policy payable to or for benefit 
of mortgagee of property in- 
sured. 
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582. Policy for benefit of parties inter- 
ested in property insured. 

583. Life or accident policy. 

584. Life or accident policy designat- 
ing beneficiary. 

585. Rights of persons desig- 
nated in general. 

586. Vested interest of benefic- 
iary. 

587. —— Change of beneficiary. 

588. ——— Surrender of policy and 
issue of new policy. | 

589. po of beneficiary. 

590. hts of creditors. 

591. Life sae for benefit or credi- 


tor. 
591%. Indemnity insurance, 
592. Policy rocured with money 
wrongtully obtained or stolen. 
593. Assignee of policy before loss. 
594. Assignment of claim for loss. 


Payment or Discharge, Contri- 


bution, and Subrogation. 


. Election to rebuild or replace 
property. 
. Place of payment. 
. Time of payment. 
. Interest on amount of loss. 
. Mode and sufficiency of payment 
. Effect of payment. 
. Recovery of payment. 
. Damages for refusal of payment 
. Release or discharge from liabil- 
ity. 
. Contribution between insurers. 
. Subrogation of insurer. 
On payment of loss in gen- 
eral. 
Under assignment of rights 
of insured. 


Actions on Policies. 


. Nature and form of remedy. 

. Remedy on Lloyds policies. 

. Statutory provisions. 

. Grounds of action. 

. Conditions precedent in general. 


615. —— In _ general. 

616. Set-off and counterclaim. 
616%. Conclusiveness of adjudication 
in action against insured. 

617. Jurisdiction. 

618. Venue. 

619. Special statutory limitations. 

620. Limitations by provisions of pol- 


icy. 

621. —— Time before action can be 
maintained. 

622. —— Time within which action 
must be brought. 

623, Waiver of limitation. 

624. Parties. 

625. Process. 

626. In general. 

627. —- foreign insurance com- 


nies. 
628. Bistasation, complaint, or pceti- 
tion. 


629, —— Form and reauisites in gen- 


630. ——— Insurable interest. 

631. —— Setting forth or annexing 
policy and accompanying docu- 
ments. a . ‘ 

632. Description, situation, and 


condition of subject-matter, 

33. ——— Title or interest of insured. 

634. Performance or waiver of 
conditions. 

635. Loss and cause thereof. 

636. ——— Other insurance. 

637. —— Assignment of policy. 

638. ——— Nonpayment. 

639. Anticipating defenses. 

640. Plea, answer, or affidavit of 
defense. 

641. Replication or reply and subse. 
quent pleadings. 

642. Demurrer. 

643. Amended and supplemental plead- 


ings. 

644. Bill of particulars. 

645. Issues, proofs and variance. 

646. Presumptions and burden of 


proof. 
647. Admissibility of evidene. 
648. —— In general. 
649. ——— Insurable interest. 
650. ——— Application for insurance. 
651. —— Policy or other contract. 
652, —— Existence and condition of 
subject-matter. 

653. Interest or title of insured. 
654. Performance or breach of 
warranty or condition. 

654%. Payment of premiums. 
655. Fraud or misrepresentation. 

657. Increase of risk, 

658. —— Loss or damage to property, 
and cause thereof. 

659. —— Death of or injury to person 
insured and cause thereof. 

660. ——— Valuation of property. 

661. —— Amount of loss, 

662. Notice and proof and 
adjustment of loss. 

663. Persons entitled to proceeds, 

664. Estoppel or waiver. 

665. Weight and sufficiency of evi- 
dence. 

666. Amount of recovery. 

667. Conduct of trial. 

668. pesstions for jury. 

669. Instructions. 

670. Verdict and findings. 

671. New trial. 

672. Judgment. 

673. Execution and enfarcement of 
judgment. 

674. Appeal and error. 

675. Costs and attorney’s fees. 


676. Power and right to reinsure risk. 
677. The contract in general. 

678. —— Requisites and validity. 
679. Construction and operation. 
680. Premiums. 

681. Cancellation or surrender. 

682. Avoidance or forfeiture of con- 


683. Risks and causes of loss. 

684. Extent and liability of reinsurer. 

685. Notice and proof of loss to rein- 
surer. i 

686. Actions on contracts of rein- 
surance. 


XX. Mutual Benefit Insurance. 


CORPORATIONS AND AS850O- 
CIATIONS. 


687. Nature and status in general. 
688. Exemption from general laws 
regulating insurance. 





689. 
690. 
691. 


692. 
693. 
694. 
695. 
696. 
697. 


698. 
699. 
700. 
701. 


702. 
703. 
704. 


705. 
706. 


Key To The Topical Index 


Special constitutional and statu- 
tory provisions. 
AuBoriy or license to do busi- 


Reauiation and supervision of 
business. as 
Incorporation and organization. 
Constitutions and by-laws. 
Membership. 
Officers and agents. — 
Powers of association in general. 
Superior, subordinate, and affili- 
ated bodies. 
Special funds. 
Reinsurance. 
Insolvency and dissolution. 
—— Insolvency and its effect in 
general. 

Rights and _ liabilities of 
members on insolvency. 
—— Remedies and proceedings 
on insolvency. 
— Reorganization. 
—— Consolidation. 
—— Grounds for dissolution. 


THE CONTRACT IN GENERAL. 


7.- Proceedings to enforce dis- 


‘solution. : 
Assets and receivers. 
—— Assessments by receivers. 


. —— Distribution of assets and 


funds. 


. Nature of the contract. 
. What law governs. 
3. Application and acceptance. 
. Form and requisites of certificates 


of membership. 
Application as part of contract. 


. Charter or articles of incorpora- 


tion as part of contract. 


. Constitution. by-laws, or rules 


as part of contract. 


. —— Existing provisions, 
. —— Subsequent provisions or 


amendments. 


. Delivery and acceptance of cer- 


tificate. 


. Payment of dues. 


Validity in general. 


be iecccumanee. fraud, or 


breach of warranty. 


. Estoppel or waiver as to defects 


or obligations. 


. Modification and reformation. _ 
. Construction and operation in 


general. 


726%. Classification of risk. 


727. 
72 

729. 
730. 


730%. 


731. 


732. 
733. 


734. 
735. 
736. 
737. 
738. 


739, 
740. 
741. 
742. 
743. 


Assignment or other transfer. 


8. —— In general. 


—— As collateral security. 
Cancellation, surrender, abandon- 
ment ‘or rescission. 

Actions for breach of contract. 
Nature and grounds of obliga- 
tion. 

Grounds of assessment. 

Power and duty to make assess- 


ment. 

Liability to assessment. 

Amount of assessment. 

Levy of assessment. 

Notice of assessment. 

Waiver of objections to assess- 
ment. 

Time for payment. 

Mode and sufficiency of payment. 
Effect of payment. 

Actions for dues or assessments. 
Refunding or recovery of dues 
or assessments paid. 


DUES AND ASSESSMENTS. 
FORFEITURE OR SUSPEN- 
SION. 


BENEFICIARIES AND BENE- 
FITS. 


744. Nature and grounds in general. 
745. Statutory provisions against for- 
feiture. , 
. Effect of suspension of subordi- 
nate body. 
. Effect of expulsion or suspension 
of member. 
. Violations of terms or conditions 
of contract. 
. Nonpayment of dues or assess- 
ments. 
. —— Default as a ground of for- 
feiture in general. 
Notice of time for payment. 
Extension of time for pay- 
ment. 
. — Sufficiency of payment or 
tender to prevent forfeiture. 
. —— Excuses for nonpayment. 
. Estoppel or waiver affecting right 
of forfeiture. 
. Notice and proceedings to give 
effect to forfeiture. 
. Effect of forfeiture or suspension. 
. Reinstatement. 
. — Rights in general. 
. —— Payment of arrears. 
. —— Health and condition of in- 
sured. 
. — Proceedings. 
. —— Waiver of objections. 
Effect. 
. Remedies for relief against for- 
feiture. 
. Status of beneficiaries in general. 
. Insurable interest of beneficiarv. 
. Persons who may be beneficiaries. 
In general. 
— Statutory provisions. 
71. ——— Provisions of charter or bv- 
laws. 
. Designation of beneficiary. 
. —— In general. 
. — Revocation. 
By will. 
. Failure of beneficiaries. 
. Invalid or ineffective designation. 
. Failure to make designation. 
. Change of beneficiary. 
. —— Right to change in general. 
. —— Consent of association. 
. —— Rights of beneficiary pre- 
viously designated. 
— Vested interest of benefic- 
lary. 
Mode of changing designa- 
tion. 
. Death of beneficiary before 
insured. 
. Loss or contingency on which 
= benefits become payable. 
787. In general. 
788. Suicide. 
789. Notice and proof of loss. 
790. Discretion of association as to 
allowing benefits. 
791. Amount of benefits. 
792. Adjustment of loss. 
793. Rights of beneficiaries to pro- 
ceeds. 


ACTIONS FOR BENEFITS. 
795. Rights of representatives of 


insured. f 
796. Rights of representatives of bene- 
ficiary. 





797. 
797¥ 
798. 
799, 
800. 
801. 


802. 
803. 
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Rights of creditors. 


4. Assignment of claim for loss. 


Payment of benefits. 

Interest on amount of benefits. 
Damages for refusal of payment. 
Release or discharge of associa- 
tion from liability. 

Nature and form of remedy. 
Provisions of charter, by-laws, 
or certificate of membership. 

Right of action in general. 
Resort to courts for settle 
ments of disputes. 


. Grounds of action. 

. Conditions precedent in general. 
. Demand. 

. Defenses. 

; — 


enue. 


. Limitations. 

. Parties. 

. Process and appearance. 
. Pleading. 


816 


817. 


818. 
819. 
820. 
821. 
822. 


823. 
824. 
825. 
826. 
827. 
828. 
829. 


830. 
831. 
832. 
833. 
834. 


Evidence. 

—— Presumptions and 

of proof. 

—— Admissibility. 
Weight and sufficiency, 

Amount of recovery. 
In general. 
Limitation to 

assessment or fund. 

Trial. 

Conduct in general. 
Questions for jury. 
Instructions. 

—— Verdict and findings. 

Judgment. 

Execution and 

judgment. 

—— In general. 

—— Against particular fund. 
Performance of specific acts. 

Appeal and error. 

Costs. 


burden 


particular 


enforcement of 





‘Topical Index 


TOPICAL INDEX 


i Control and Regulation in General. 

§ 2. WHAT CONSTITUTES INSURANCE, 

2—*‘‘Insurance”’ is contract by which one party for compensation called ‘‘premiums’’ assumes 
particular risk of other party and promises to pay to him or his nominee certain or 
ascertainable sum of money on specitied contingency; an agreement by which one party 
for consideration promises to make certain payment of money on destruction or imjury 
to something in which other party has interest. Agreement by glazier with customers 
in city to service glass store fronts and replace broken glass tor stated period and specified 
consideration held not “contract of insurance” or “accident policy” within Insurance 
Act so that person engaged in such business was entitled to injunction prosecution of 
civil proceedings against him for violation of insurance act. Moresh vy. Kegan, County 
Prosecutor, et al. (N. J.) : eee Cae ta etw ee 

§ 3. POWER TO CONTROL AND REGULATE. 

3—Regulation of insurance companies and their policy provisions is within police power of 
state which within reasonable limits prescribe terms of policy. Union Mut. Life Co. of 
Iowa v. Bailey. (Colo.) 1507 

3—State having constitutional right to regulate business of insurance had right to provide 
what kind and character of insurance contracts could be made. New York Lite Ins. 
Co. v. Boling et al. (Miss.) f ae 304 

3—State cannot interfere with insurance contract made outside state. " Rybasack v. Travelers’ 
me. Ce. 6. TS . . 1560 

§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS 

4—Statute, relating to penalty and attorney’s fees where insurer fails to pay within certain 
time, is highly penal and should be strictly construed. Taylor v. Mutual Life Ins. Co. 
of New York. (Ark.) . sone eas: OOM 

4—Statute rendering life policy incontestable for fraud after two years held reasonable 
exercise of state’s police power. Union Mut. Life Co. of lowa v. Bailey. (Colo.) 1507 

4—Act providing that unless signed and written application for industrial life insurance is 
obtained parol testimony should not be admissible in suit on policy to prove any state- 
ments made by applicant held controlling in suit filed and tried after passage, not- 
withstanding policy in suit was issued before passage of act, since act is remedial. 
Sawyer v. Liberty Industrial Life Ins. Co., Inc. (La.) 

4—Statute under which willful misrepresentation as to ill health of insured at time of appli- 
cation will void policy held not to repeal statute providing that knowledge of agent of 
insurer or collector of premiums shall be imputed to insured and subsequent issuance 
of policy waives right to claim forfeiture of policy on ground that answers in applica- 
tion concerning health of insured are false. Succession of Dekan v. Life Ins. Co. of 
Virginia. (La.) ... 1227 

4 - incenee law governing automobile liability ‘policies held unaffected by subsequent 
legislation for compulsory motor vehicle insurance. Maryland Casualty Co. v. Martin 
et al. (N. H.) ; : .1452 

4—Provisions of Insurance Act imposing penalties for violations thereof held required to 
be strictly construed as “penal statute.’ Moresh v. O’Regan, County Prosecutor, et 
al. (N. J.) Chime hele 208 

4—Statute estopping insurer when medical examiner or agent recording «answers of applicant 
issues certificate of health or declares applicant fit subject for insurance or so reports 
to company cannot be constitutionally applied to policy on life of one who had died 
before its enactment. Horsfield v. Metropolitan Life Ins. Co. (Pa.) 1608 

§ 12. REGULATION OF AGENTS AND BROKERS. 

12—Evidence held to authorize revocation of licenses of corporation as insurance broker 
and adjuster where writien agreement with insurers and other evidence showed that pre- 
miums paid for transmission to insurers were used for corporation’s general expenses. 
Evidence that insurance brokers received large salaries and overdrafts from only bank 
account of corporation of which they were officers and directors, and that they knew 
corporation was insolvent and was in default to insurers for premiums paid to corporation 
as broker held to authorize revocation of licenses under statute authorizing such revoca- 
tion for personal fault of directors or officers in misconduct of corporation. Statute 
authorizing revocation of insurance broker’s license where broker was “personally at 
fault” in misconduct of corporation of which he was officer or director did not require 
use of precise quoted words in formal findings. Leterman v. Pink. (N. Y.) 

§ 13. LLOYDS ASSOCIATIONS. 

13—-Lloyds insurance organization composed of underwriters who make contracts through 
attorneys in fact and who are required by law to contribute 50 per cent. of subscription 
and evidence balance by demand note held an “insurance company” within Arkansas laws. 
Under statute requiring insurance companies to have subscribed capital of not less than 
$100,000 and paid-up capital of not less than $50,000. If Lloyds insurance organization 
has available capital of $100,000, of which $50,000 is paid in, it may do business, though 
it has no capital stock. Statute regulating insurance business, though not specifically 
mentioning Lloyds organizations, does not prohibit them from doing business in the state. 
Lloyds America v. Harrison, Insurance Com’r. (Ark.) 1773 

§ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 

§ 16. WHAT CONSTITUTES “DOING BUSINESS.” 

16—Where foreign life insurer which broadcast advertising program over Colorado station 
under contract whereby radio company forwarded to insurer all inquiries, insurer delivering 
policy to applicant in Colorado was ‘“‘transacting business” in Colorado, so that statutory 
provision rendering policy incontestable after two years became part of policy notwith- 


1815 
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standing provision of policy rendering it contestable for fraud. Union Mut. Life Co. 
of Iowa v. Bailey. (Colo.) ; Sed 1507 


§ 17. —— APPLICATION OF LOCAL NEWS 

17—Foreign insurance corporations cannot enter a state and establish authorized agencies 
for solicitation and transaction of business as matter of legal right, but by comity, and 
such corporations are subject to same statutory restrictions as exist in such state for 
conduct of similar domestic corporate enterprises. As matter of public policy, foreign 
insurance corporations having authorized agents to solicit business must transact such 
business under laws of state where policy is sold. Hartliep Transit need for Use of 
Snow et al. v. Central Mut. Ins. Co. of Chicago. (lIll.) 1413 

§ 18. - SUBJECLION TO SPECIAL REQUIREMENTS. 

18—State may prohibit foreign insurance companies from doing business within its limits 
and impose such conditions as it pleases on doing business by them within its borders. 
Rybasack v. Travelers’ Ins. Co. CN. J.) 1560 


§ 20. —— LOCAL AUTHORITY OR LICENSE AND LICEN SE FEES OR TAXES. 

20—Annual tax imposed upon fire insurance companies engaged in business in state based upon 
gross premiums received on insurance written within state held ‘“‘privilege”’ or “franchise”’ 
tax, where tax statute provided for revocation of company’s certificate to transact business 
upon failure to pay tax. Continental Ins. Co. vy. Smrha, (Neb.) : 1151 

§ 21 - LOCAL FUNDS AND SECURITIES. 

21—Attorney’s asserting claims for legal services rendered in protection, preservation, and 
administration of funds of Russian fire insurance company in United States held entitled 
to priority over claim cf United States under assignment from Soviet States. Attorneys 
who recovered judgment on claims for legal services in protecting and administering 
surplus funds of Russian fire insurance company held entitled to immediate payment 
without waiting for adjudication of claim of United States to surplus funds as assignees 
from Soviet State and without waiting for redetermination as to value of and necessity 
for their services. Moscow Fire Ins. Co. of Moscow, Russia, et al. v. Bank of New 
York & Trust Co. et al. (N. Y.) 

§ 27. PENALTIES FOR VIOLATIONS OF REGULATION. 

27—Statute prohibiting life insurance company doing business in state from making or per- 
mitting distjnction or discrimination between insured individuals of same class and equal 
expectation of life is penal statute, which must be strictly construed. Rybasack v. 
Travelers’ Ins. Co. (N. J.) oe . 1560 


§ 28. —— DISCRIMINATION IN RATES. 

28—Statute prohibiting life insurance company doing business in state from making or per- 
mitting distinction or discrimination between insured individuals of same class and equal 
expectation of life held inapplicable to life insurance contracts made outside state, words 
“doing business in this state’’ meaning writing of business or making of contracts in state. 
Rybasack v. Travelers’ Ins. Co. (N. J.) 1560 


II. Insurance Companies. 
(B) MUTUAL COMPANIES 


§ 41. INSOLVENCY AND DISSOLUTION, 

§ 50. - ASSETS AND RECEIVERS. 

$0—Purchaser of claim of insurance company against company’s agency for premiums collected 
held not a creditor barred, by failure to file proof of debt and by existence of decree 
barring creditors, from recovering funds paid to Teceiver of company in settlement of 
claim, Claim by purchaser of insurance company's claim against com any’s agency for 
remiums collected, brought against receiver of company for funds paids to satisfy claim 
eld not barred by laches, in absence of showing of unexplained or unexcused lapse of 
time, or of prejudice to receiver, in view of evidence that receiver and attorneys were 
informed of assignment of claim, and that receiver subsquently refused to deliver fund. 
Fred L. Emmons, Inc., et al. v. Union Indemnity Co. (N. J.) 1777 

$0—Prospective purchaser of property of insurance company in course of settlement of its 
affairs by insurance commissioner under court’s supervision could not object to title on 
ground that insurance company would have no right of redemption, since proceeding 
was not one to sell realty for debt where debtor would have right of redemption. State 
ex o Tobin, Ins. Com’r v. Independent Life Ins. Co. of America et al. (Tenn.) 1781 


$§ 52. INCORPORATION, ORGANIZATION, AND EXISTENCE. 

52— fiefusal to approve amendment to articles of incorporation of mutual assessment associa- 
tion authorizing association to write life policies held illegal where approval was refused 
in reliance on unconstitutional statute. Approval of articles of incorporation of mutual 
assessment association must come from Commissioner of Insurance and Attorney General 
and not from the court. National Benefit Acc. Ass’n v. Murphy, Commissioner of Insur- 
ance, et al. (Iowa) 

$2—Mutual and commercial insurance companies are governed by different laws, and by-laws 
of mutual company are integral part of insurance contract. Lohr v. Farmers Alliance 
Ins. Co. (Kan.) , eens eee 

52—Under statute exempting from statutes applicable to general insurance companies farmers’ 
mutual fire insurance companies organized solely for purpose of mutually insuring 
members’ property and assessing members for losses, company of such nature was not 
free from liability under general rules of jurisprudence and substantive law. Beall et 
al. v. North Missouri Farmers Mut. Ins. Co. (Mo.) ; 1063 

$2—County farmers’ mutual fire insurance company is exempt ‘from general insurance law. 
Western & Southern Life Ins. Co. v. New Motels County Farmers’ Mut. Fire Ins. 
Gh, Gee ‘GERAD 2.005 : . 1066 
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lll. Insurance Agents and Brokers. 
(A) AGENCY FOR INSURER. 


§ 73. THE RELATION IN GENERAL, 

73—Although neither license to insurance agent nor statute under which it is issued define 
authority of insurance agents, agents must be authorized in writing by insurance company. 
West v. Metropolitan Life Ins. Co. (Kan.) a 266 

73—Insurance broker, intrusted by insurer with delivery of policy and collection of premiums 
thereon without any direction from insured, is to be regarded as insurer’s agent for 
such purpose. Gilbert v. Malan (Central Mut. Ins. Co. of Chicago, Garnishee). (Mo.) ..1442 

73—General principles of law of agency apply to insurance companies or associations. Adams 
v. Lasalle Life Ins. Co. (Tex.) .... er ee ‘ ace ... 944 

§ 74. APPOINTMENT OR EMPLOYMENT OF AGENT. 

74—Purpose of group policy is to furnish protection to insured, and ordinarily does not 
make employer who paid premiums, or part thereof, and holds master policy, agent of 
insurer. Lancaster v. Travelers’ Ins. Co. (Ga.) ; ' 1184 

§ 76.. EVIDENCE AS TO AGENCY. 

76—Division by fire insurer’s agent of commission on fire policy with person procuring 
application for policy is not of itself sufficient to show that person procuring application 
is the insurer’s subagent. Insured’s administratrix suing on fire policies had burden of 
proving that person taking applications for policies and turning such applications over to 
insurer’s agent was insurer’s subagent, as respects whether insurer was bound by infor- 
mation given to person taking applications relating to ownership of property insured. 
Kobzina v. Empire State Ins. Co. (IIl.) ; 1691 

76—In action for disability benefits of group policy, evidence that man representing himself 
as agent of insurer denied liability on policy held admissible after showing that person 
denying liability had in his possession letter which insured had written to insurer, 
since —— showing was sufficient to establish agency. Aitna Life Ins. Co. v. Tipps. 
(Tex. eta oie aK ; ; ; Ee a 

76—Company having authority to write, countersign, cancel, and rewrite policies of liability 
insurance for insurer held, under evidence, an “insurance agent,’’ and to have acted as 
alter ego of insurer in negotiating particular policy. Miller et al. v. United Pacific 
Casualty Ins. Co. (Wash.) 

§ 78. SCOPE AND EXTENT OF AGENCY. 

78—Insurer which permitted its general agent for large territory to hold himself out as 
possessing authority to agree to pay out of proceeds of industrial life policy the funeral 
expenses to undertaker burying insured held bound by such agreement. Kassly et al. v. 
Metropolitan Life Ins. Co.  (IIl.) ‘ . 543 

78—Evidence of declarations, admissions, and acts of insurer’s agent, acting within scope of 
his authority, held admissible in action on fire insurance policy. AStna Ins. Co. of 
Hartford, Conn. v. Robinson et al. (Ind.) 1694 

78—Although neither license to insurance agent no statute under which it is issued define 
authority of insurance agents, agents must be authorized in writing by insurance company. 
West v. Metropolitan Life Ins. Co. (Kan.) 266 

§ 80. AUTHORITY AND DUTIES OF AGENTS AS TO INSURER. 

80—Premiums paid to insurance broker for transmission to insurer are trust funds which 
broker may not intermingle with his general funds, but must promptly transmit to insurer. 
Leterman v. Pink. (N. Y.) . 


$ 83. LIABILITIES OF AGENTS AND THEIR SURETIES. 
(1). In general. 

83(1)—In insurer’s action to recover delinquent balance from agency upon termination of 
agency, whether admission of indebtedness in instrument executed by member of agency 
referred to indebtedness from third person, and not to one against agency allegedly released 
by insurer, held for jury. In insurer’s action to recover delinquent balance from agency 
upon termination of agency, agency held not entitled to general charge as to count for 
money had and received, where there was evidence that agency had collected some 
premiums which had not been sent to insurer. Penney & Binford v. Hudson Ins. Co. 
(Ala.) : eh ‘ : ; shafusies cua o7 

83(1)—Insurer’s letter to agent stating that insurer needed to curtail advance account, but 
would not ask agent to pay off advances already made, which were evidenced by notes, 
and would credit renewal commissions against them, held “release” or “renunciation” 
of any obligation to pay notes except through credits by renewal commissions. Where 
insurer wrote letter to agent that insurer needed to curtail advance account, but would 
not ask agent to pay off advances already made, which were evidenced by notes and 
would credit renewal commissions against them, trial court’s refusal of general charge 
requested by insurer in action on notes held not error, since agent, even if not entitled 
to general charge, was at least entitled to have question of effect and intention of letter 
submitted to jury. Carns v. Commonwealth Life Ins. Co. (Ala.) . ‘ ivestaae 


(2). For failure to cancel or reduce policy. 
83(2)—-Where insurer under terms of policy is entitled to cancel policy or reduce its amount, 
it may direct agent to cancel or reduce amount of policy whereafter agent has duty 
forthwith to do so, and is liable to insurer for amount required to pay in settlement 
of loss if he negligently delays in obeying instructions and loss occurs thereby. Fire 
insurer’s agents having instruction to coma promptly when so requested and that agents 
would be personally liable for loss resulting from failure to carry out instructions held 
under duty to promptly reduce amount of risk on policy according to insurer’s directions, 
so that delay in so doing was at risk of agent, notwithstanding agent’s request to insurer 
to reconsider order for reduction of risk, pending which loss occurred. Insurer’s letter 
to agent reaffirming direction to reduce amount of risk on fire policy and explaining 
reason for such direction in reply to request of agent for reconsideration of direction 
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to reduce risk held not “‘waiver’’ of insurer’s right to insist on agents’ compliance with 
orders of insurer or right to hold agents liable for risk or liability incurred by reason of 
delay. In action by insurer against agent for failure to reduce risk on fire policy as 
requested before loss occurred, evidence respecting practice of agent in locality having 
right to request reconsideration of orders for cancellation held inadmissible where practice 
did not rise to dignity of custom, and no showing was made that custom, if any, was 
brought to knowledge of insurer. Phoenix Ins, Co. vy. Heath et al, (Utah) J 
§ 84. COMPENSATION OF AGENT. 
(2). Right to commissions. 

84(2)—Under insurance agent's contract with insurance company that be was to hold the 
company harmless from claims of any sub-agent employed by him and that the company 
should deduct any indebtedness of the agent then existing or which might thereafter accrue 
before any commission should be payable to him, no obligation arose against the com- 
pany in favor of the agent so long as the agent made agreements with subagents employed 
by him which subjected the company to liability to such subagents and such liability 
remained undischarged. Matthews v. Manhattan Life Ins. Co. (Ga.) 

(3). Compensation of subagents. 

84(3)—In action by insurer’s general agent against subagent on account for amount of polic- 
ies delivered for which subagent was charged, pursuant to custom under contract between 
agent and subagent which was terminated prior to insolvency of insurer and commence- 
ment of action, subagent held not entitled to set-off in amount of unearned premiums 
due policyholders on policies written by him during life of contract. Fred P. Thomas 
Co. v. Weil. (Ohio) — i: 

(4). Commissions on renewals. 

84(4)—Where insurance agency contract provided that if agent should switch, or attempt to 
switch policyholders, contract should immediately terminate and all commissions 
accrued or to accrue thereunder should be forfeited to insurer, agent attempting to 
switch policyholders after termination of agency contract could not recover renewal 
commissions. Pankey v. Federal Life Ins. Co. (Ill.) 

(6). Actions for compensation, 

84(6)—In insurance agent’s action for renewal commissions accruing after termination of 
agency, evidence held to sustain jury’s finding that agent had attempted to switch policy- 
holders from defendant insurer to other insurers in violation of contract. Pankey vy. 
Federal Life Ins. Co. (IIll.) 

§ 86 EXTENT AND EXERCISE OF POWERS OF AGENTS. 

§ 87. —— IN GENERAL. 

87—Where insurer has delegated to local body or officer some duty to be performed for 
insurer, insurer is bound by acts of agent within scope of delegated duties. Adams v. 
Lasalle Life Ins. Co. (Tex.) ia ote ... 944 

§ 8s GENERAL OR SPECIAL AGENTS. 

88—"Insurance agent,’’ as distinguished from “general agent,” is individual authorized in 
writing by insurance company which is lawfully qualified to transact business of insur- 
ance, to negotiate or effect contracts of insurance. West v. Metropolitan Life Ins. Co. 
(Kan.) : 3 ; a 266 

88—Local rec ording agent who was licensed by state, and whose authority from insurer to 
act as “agent for transaction of company’s authorized business in Texas” was approved 
by state, held to have authority to transact all company’s business authorized under 
permit from state. Home Ins. Co. of New York v. Roberts et al. (Tex.) 1389 

89. ———- ASSISTANTS AND CLERKS OF AGENTS. 

89— Acts of clerks or employees of duly constituted insurance agent in performing incidental 
and clerical services, being with express or implied authority of agent, are in legal effect 
his own. Grand Lodge Colored Knights of Pythias of Texas v. Carter et al. (Tex.)..1307 

89—Acts of individual intrusted by insurer’s agent with business of procuring insurance, 
countersigning policies and contacting insurer’s branch office were acts of agent, and, 
in turn, acts of insurer. Miller et al. v. United Pacific Casualty Ins. Co. (Wash.) 


§ 90. ———- EFFECT OF PROVISIONS OF POLICY. 

90—Agent of insurer whose authority was limited by terms of group policy held without 
authority to constitute employer agent of insurer to receive premiums. Lancaster v. 
Travelers’ Ins. Co. (Ga.) 1184 

§ 92. ——- EVIDENCE AS TO AUTHORITY. 

92—In action on life policy, evidence held insufficient to establish that agents who took 
application for policy were “general agents,’’ as distinguished from “insurance agents,” 
or “soliciting agents,”’ so as to be authorized to agree to oral modifications of written 
— or effect oral contracts of insurance. West v. Metropolitan Life Ins. Co. 

an 

92—Life insurance agent’s power to take application for insurance, to collect premium, and 
to forward application to company for its acceptance or rejection did not show authority 
of agent to bind company to contract of insurance. Zielinski et al. v. General American 
Life Ins. Co. et al. (Mo.) 

92—In action to recover damages for multilation and unlawful autopsy performed on plain- 
tiff’s dead brother, evidence that the person procuring the order to perform the autopsy 
and surgeons to perform it was claim adjuster for defendant in complete charge of its 
adjustment department, and settled most cases without direction from defendant, held 
sufficient to authorize finding that claim adjuster was agent of defendant acting within 
scope of his employment where no evidence was introduced controverting evidence as 
to his authority. Love et al. v. AStna Casualty & Surety Co. et al. (Tex.) ‘ 1005 


§ 94. RATIFICATION. 
94—Where insurer’s claim adjuster procured the order and surgeons to perform an autopsy, 
even if claim adjuster was not acting within the scope of his employment, insurer, by 
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later paying the surgeons and accepting and using the surgeons’ report of the autopsy, 
ratified the acts of claim adjuster. Love et al. v. Atna Casualty & Surety Co. et al. 
(Tex.) a TASS 

§ 95. NOTICE TO AGENT. 

95—Insurer held charged with agent’s knowledge that contractor procuring fire policy desired 
to protect his interest as mechanic’s lienholder. Falkenberg v. Industrial Fire Ins. Co. 
et al. (Ohio) ‘ , ws ey .1371 

95—Where insurer has delegated to agent some duty to be performed in its behalf, knowl- 
edge or notice relevant to transaction involved, acquired by such agent in connection 
therewith, is imputed to insurer. Insurer is charged, as matter of law, with knowledge 
of acts of agent within his official duties, and knowledge or notice acquired by agent in 
performance of such duties is, as matter of law, imputed to principal. Adams v. Lasalle 


1005 


Life Ins. Co. (Tex.) 
(B) AGENCY FOR APPLICANTS OR INSURED. 


§ 96. CREATION OF AGENCY TO PROCURE INSURANCE IN GENERAL. 
96—Insurance broker is no longer agent for either party after obtaining of valid insurance 


contract unless constituted such agent by one of parties. Gilbert v. Malan (Central Mut. 
Ins. Co. of Chicago, Garnishee). (Mo.) ; 

§ 97. CREATION OF AGENCY FOR BOTH PARTIES. 

§ 98. —— IN GENERAL. 

98—Insurance broker, unless otherwise authorized, represents insured and, unless other- 
wise shown by evidence, is to be regarded as insured’s agent. Insurance broker may 
enlarge relationship with insurer so as to become its agent in one or more of matters 
involved in connection with application, issuance, and delivery of policy and collection 
of premitims thereon. Insurance broker is not required to be agent of same party through- 
out, but may be agent of insured in some of matters involved in issuance of policy and 
collection of premiums, and agent of insurer in other matters. Gilbert v. Malan (Cen- 
tral Mut. Ins. Co. of Chicago, Garnishee). (Mo.) 1442 
Fact that fire policy insuring coal breakers was delivered to insured by agent of insurer, 
who was also director and stockholder of insured, did not render policy void, where 
agent’s relation to insured was disclosed to insurer which urged agent to obtain part of 
insurance carried by insured for insurer. John Conlon Coal Co. v. Westchester Fire 
Ins. Co. of New York. (U. S.) ; : ; 

§ 100. EVIDENCE AS TO AGENCY. 

100—-Evidence sustained finding that insured’s employer, in filling out application and securing 
automobile public liability policy for insured, was acting as agent for insured and not as 
agent for insurer. Purcell v. Pacific Automobile Ins. Co. (Cal.) 1732 

100—As respects insurer’s liability under automobile liability policy, evidence held to establish 
that insurance broker to whom application for such policy was sent here, soliciting agent 
was not agent of insured in applying for insurance, where he was not known by insured, 
had never been authorized by insured to transact any business for him, and where 
delivery of policy and collection of premiums by broker was under direction of insurer. 
Gilbert v. Malan (Central Mut. Ins. Co. of Chicago, Garnishee). (Mo.) 1442 

§ 112. RATIFICATION. 

112—Where insurer with knowledge that its agent was director and stockholder of insured 
acquiesced in insurance agreement executed by agent whereby coal breakers were insured 
against fire, insurer ratified insurance agreement and could not deny liability under 
policy on ground agent represented two principals. John Conlon Coal Co. v. Westchester 
Fire Ins. Co. of New York. (U. S.) 

Insurable Interest. 
NECESSITY IN GENERAL, 

Person has unlimited insurable interest in his own life, payable to whom he desires, 
but one taking out policy of insurance for his own benefit on life of another must have 
nsurable interest in continuance of life of such insured. National Life & Accident 
Ins. Co. v. Middlebrooks. (Ala.) 

114—-In obtaining industrial life and funeral benefit policies, insured was entitled to designate 
any person as beneficiary therein, regardless of whether beneficiary lacked pecuniary or 
otherwise insurable interest in life of insured. Tinsley v. Washington National Ins. 
Co. (Mo.) 

114—Statute prohibiting taking insurance on life of another unless such person has insurable 
interest in insured’s life does not prohibit insured from taking out policy on own life 
and specifying as beneficiary a person having no insurable interest in insured’s life. 
Pashuck v, Metropolitan Life Ins. Co. (Pa.) ‘ 908 


§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 
(2). Persons having insurable interest in general. 
115(2)—Different persons, such as mortgagor and mortgagee and lessor and_lessee, may 
have separate insurable interests in same property. Alexander et al. v. Security-First 
Nat. Bank of Los Angeles et al. (Calif.) .. +1024 
115(2)—Contractor procuring fire policy to protect his mechanic’s lien on_insured premises 
held to have “insurable interest.” Falkenburg v. Industrial Fire Ins. Co. et al. (Ohio)1371 
115(2)—Father of minor owner of automobile who was principal owner of company in con- 
nection with business of which minor used automobile and who had signed conditional 
bill of sale for automobile and company of which father was principal owner held to 
have insurable interest in minor’s automobile. Hinton v. Carmody et al. (Wash.) 188 
(4). Landlord and tenant. s : ‘ 
115(4)—Lessee is under no obligation to procure insurance for benefit of his lessor, insuring 
against fire or other risks in absence of special provisions of lease. Alexander et al. 
v. Security-First Nat. Bank of Los Angeles et al. (Calif.) ; 
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§ 116 WHAT CONSTISUTES INTEREST IN HUMAN LIFE OR HEALTH. 
(1). In general. ; 

116(1)—-Berudeiars ad no insurable interest in the life of the wife of his wife’s brother. 
Person has unlimited insurable interest in his own life, payable to whom he desires, but 
one taking out policy of insurance for his own benefit on life of another must have 
insurable interest in continuance of life of such insured. One has insurable interest for 
his own benefit only in life and health of general blood relationships of husband and wife, 
parent and child, grandparent and grandchild, and brothers and sisters. Life policy, which 
was delivered to and kept by beneficiary who had himself named as beneficiary, paid all 
premiums and sought benefits for himself was taken out by beneficiary for his own benefit 
and was void as against public policy, where insured was sister-in-law of beneficiary. 
National Life & Accidents Ins. Co. v, Middlebrooks. —(Ala.) ; 

116(1)—Person has an insurable interest in his own life for the benefit of his estate, or to 
any one whom he might appoint by will or any other mode. Wolen v. Metropolitan 
Life Ins. Co. Ill.) ba abe Vo seed RACE LRM te Slits be’) de bites: Ey Tee 

116(1)—Relationship of son-in-law to insured in industrial life policies held sufficient to 
constitute an insurable interest in son-in-law, when considered with fact that son-in-law 
had provided insured with home, and took care of him. Chandler v. American Life 
& Accident Ins. Co. (Mo.) ; : scat ie anata scat , isa ae 

116(1)—Fact that beneficiary’s relationship to insured was merely that of childhood friend 
held not to preclude recovery by beneficiary on industrial life and funeral benefit policies 
taken out by insured. Tinsley v. Washington National Ins. Co. (Mo.) 

§ 118. INSURANCE WITHOUT INTEREST. 

§ 119. - WAGERING POLICIES IN GENERAL. 

119—Statute prohibiting taking out insurance on life of another unless beneficiary named 
has insurable interest in insured’s life was enacted to prevent wagering contracts on 
life of another by one having no insurable interest therein. Pashuck v. Metropolitan 
Life Ins. Co. (Pa.) : ; a ; ee 

§ 122. ASSIGNMENT OF POLICY TO PERSON WITHOUT INTEREST. 

122—Insured under life policy containing provision for disability benefits held entitled to 
enjoin payment of disability benefits to employer to whom policy was assigned as bene- 
ficiary and to recover amount of benefits paid employer for insured’s disability, in absence 
of showing of insurable interest in employer, since transaction would be contrary to 
public policy as wagering contract. Turner v. Davidson et al. ((Ga.) .... ess 


V. The Contract in General. 
(A) NATURE, REQUISITES AND VALIDITY. 


§ 124. NATURE OF CONTRACT. 

124—Life insurance contracts are choses in action, Progressive Life Ins. Co. v. Dean. (Ark.) 

124—-Insurance against property loss is a special agreement of indemnity with person insur- 
ing against such loss or damage as he may sustain, and is not in issuance of the 
specific thing without regard to ownershipp. Alexander et al. v. Security-First Nat. 
Bank of Los Angeles et al. (Calif.) ...1024 

124—Statutory definition of term “life insurance” is not exhaustive, and contract may be 
one of “life insurance” though payable in goods or services of value. Contract of life 
insurance must contain element of risk in so far as particular individual contract is 
concerned. Contract wherein corporation, for fixed sum paid in cash or in installments, 
agreed to render funeral services for purchaser or member of his family and to allow 
purchaser to buy funeral merchandise for definite price, held not “life insurance” con- 
tract, nothwithstanding that performance was contingent on death and that consideration 
was payable in installments, and hence sale of contracts by corporation did not constitute 
contempt as violative of injunction against sale of life policies. South Georgia Funeral 
Homes, Inc.. et al. v. Harrison. (Ga.) 788 

124—" Life policy” is ordinarily one issued to be paid on death of insured after payment of 
stipulated annual premiums. Perkins v. Associated Indemnity Corporation. (Wash.)..1013 

§ 129. POWERS OF AGENTS IN RESPECT OF CONTRACTS IN GENERAL. 

129—Agent who had previously dealt with contractor, whose interest in buildings constructed 
or under construction had been satisfactorily insured, held authorized to issue fire 
policy intended to protect contractor’s interest as mechanic’s lienholder. Falkenberg 
v. Industrial Fire Ins. Co. et al. (Ohio) 

129—-Power of a local agent to withhold a policy implies a power to deliver it. Welch v 
New York Life Ins. Co. (S. C.) 

§ 130. APPLICATION OR OFFER AND ACCEPTANCE. 

(2). Necessity of acceptance and approval. 

130(2)—Application for insurance constitutes no more than offer or proposal which must be 
accepted by insurer before there is a binding contract, and, when application states terms 
and conditions on which proposal may ripen into completed contract, such terms and 
conditions must be met before contract takes effect, in absence of either express waiver 
in ates OF estoppel by insurer. Zielinski et al. v. General American Life Ins. Co 
et a (Mo. 

130(2)—-Where application for ‘life policy and receipt for first premium both stated that 
insurance should take effect from date of application, provided application was approved 
at insurer’s home office, policy applied for held not to have become effective. where 
applicant died hefore home office approved application. Arcuri v. Prudential Ins. Co 
of America. (N. Y 7 ; 

(4). Effect of delay. 

130(4)—Application to insurer for issuance of policy or for assumption of particular kind 
of risk necessarily contemplates doing of something by insurer by way of acceptance. 
hence insurer’s mere delay in passing on application will not ‘warrant inference of 
acceptance of application, in absence of showing of estoppel or waiver in nature of 
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estoppel by insurer. Insurer’s mere delay in passing on application will not warrant 
inference of acceptance, though premium may have been received and retained by insurer 
pending final action on application, save as retention of premium may operate as 
estoppel against insurer on theory that it assumed attitude wholly inconsistent with sub- 
sequent contention that no contract of insurance had ever come into existence. Insurer’s 
delay in acceptance or rejection of application amounts to no more than silence as to 
its final intention, which can properly operate as assent and estop insurer to deny 
acceptance only when it has had effect to mislead. Insurer may retain application and 
premium for such unreasonable and unwarranted time, with delay wholly unexplained 
and unaccounted for, and under such circumstances as to justify legitimate inference that, 
notwithstanding lack of formal acceptance, it had nevertheless actually accepted application 
and had assumed risk so as to have rendered it liable for loss subsequently occurring. 
As respects liability for delay, when applicant died before formal action on application 
for double indemnity coverage, subject matter of proposed insurance no longer existed, 
and life insurer could not thereafter have conducted itself so as to have prejudiced either 
applicant or beneficiary and thereby to have raised estoppel to assert that no double 
indemnity contract had been consummated. Life insurer’s receipt of application and 
premium for double indemnity coverage and retention thereof, and failure to act during 
13 days terminating with insured’s death, held not to warrant recovery of double indemnity 
on ground of estoppel, in absence of showing that delay was without reasonable excuse. 
Life insurer held not liable for double indemnity on theory of waiver in nature of 
estoppel arising from 13 days’ delay in accepting application for double indemnity 
coverage, where insurer was engaged in process of obtaining additional information as to 
whether insured drove delivery truck in addition to clerking in grocery store, though 
inspection report disclosed that insured did not drive truck, so that his application would 
probably have been accepted had he lived. Zielinski et al. v. General American Life 
Ins. Co. et al. (Mo.) aide sith Pesdd role diate te ote ware aie : ; 
(7). Offer to insure and acceptance. 

130(7)—Insurer’s agent’s alleged oral gift of fire insurance for certain time which covered 
date of fire which destroyed property held not operative where insured failed to elect 
before the fire whether he would accept condition imposed to make gift effective, which 
was execution of application for transfer of insurance which had been issued to previous 
owner of property, and execution of note for unmatured premium installments. tna 
Ins. Co. of Hartford, Conn. v. Eblen. (Ky.) ae dock ae wets 

§ 131. VALIDITY OF ORAL CONTRACTS. 

(2). Authority of agent. 

131(2)—-In absence of proved authority so to do, insurance agent cannot agree to oral modi- 
fications of written application for insurance, or effect oral contract of insurance, in such 
manner as to bind insurer. West v. Metropolitan Life Ins. Co. (Kan.) 


§ 132. BINDING SLIPS OR MEMORANDA. 

132—Where applicant for life policy receives receipt for premium payments providing that 
insurer will not be liable unless insured is in sound health at date of delivery of policy, 
but also that insurer will be liable if insured, while in sound health, pays not less than 
four weekly premiums at time of application and application is approved, insurer is 
liable upon compliance with such conditions, independent of issuance of a policy. Inter- 
state Life & Accident Co. v. Stonecypher. (Ga.) . s 

132—Contracts for temporary life insurance to be effective until issuance of policy may be 
created by “binding receipt” given insured by insurer where insurer and insured so 
intend. Stonsz v. Equitable Life Assur. Soc. of the United States. (Pa.) 


§ 133. FORM AND REQUISITES OF POLICY. 
(1). In general. 

133(1)—Statute providing that no life policy should contain provision for any mode of 
settlement, at maturity, of less than amount insured on face of policy, has for purpose 
the rendering of contracts as to benefits from life policy simple and easily. understood 
and to prevent misleading of the unwary by promises of insurance in certain amounts on 
face of policy so limited and conditioned thereafter as to have slight or no actual value. 
Life policy stating amount of policy to be $1,000 and with double indemnity of $2,000 
in event of death, during ae period, by violent and accidental means, and 
providing for automatic extension of policy on failure to pay premium, but limiting pro- 
vision for double indemnity to instances where there was no default in payment of pre- 
mium, was not misleading as forbidden by statute providing that no life policy should 
contain provision for any mode of settlement at maturity of less than amount insured on 
face of policy. Statutes setting out provision that substantially must be contained in all 
policies of life insurance do not require life policies to make provision for extended 
term insurance after default in payment of premiums, Life policy providing for extended 
insurance giving insured, after default in payment of premium, privilege either to sur- 
render policy and withdraw cash value, or to exchange policy for paid-up policy, in 
accordance with table in policy setting out loan and cash values in amount of paid-up 
insurance and terms of extended insurance available on default, complied with statutes 
providing that certain provisions substantially must. be contained in all life policies. 
Great Southern Life Ins. Co. v. Cunningham (Tex.) 


$§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 


(1). Necessity of delivery. s P F s ; 
136(1)—Failure of insurer to deliver accident and health policy prior to injury to insured 
held not to effect insured’s right of recovery thereunder. Southwestern Casualty Co. v. 


Leach. (Tex.) 


(2). Sufficiency and effect of delivery. ‘ : . 
136(2)—Agent employed only to procure fire policies in specified amounts on insured’s 


property held without authority to substitute one policy for another, and hence delivery 
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of substitute policy to agent was not delivery to insured. Royal Exchange Assur. of 
London v. Luttrell et al. (Colo.) ; 1355 
136(2)—Where life policy application required policy should ‘be ‘ ‘received” by insured before 
becoming effective, policy held not in effect at time of insured’s death, which occurred 
after insurer’s agent showed policy to beneficiaries and told them not to pay premium at 
that time, and before agent returned to deliver policy and collect premium, especially 
where policy provided agent could not waive or modify paley's provisions. Katchmer 
et al. v. Prudential Ins. Co. of America. (Pa.) ; .1277 
(4). Effect of condition as to delivery while insured is in good ‘health. 
136(4)—Clause in life policy that insurer assumes no obligation unless on date of delivery 
of policy insured is alive and in sound health is, in legal effect, a ‘‘warranty” under 
statute. National Life & Accident Ins. Co. v. Cummings. (Ala.) 1499 
136(4)—Expression “good health” as used in application for life policy means apparent good 
health without ostensible or known or felt symptom of disorder, and does not exclude 
existence of latent unknown defects. National Aid Life Ass’n v. Persing et al. (Okla.) 896 
136(4)—Where life policy provided that it should not become effective until delivered to 
insured while he was in good health, insured’s illness at time policy was approved by 
insurer without knowledge thereof and insured’s death prior to mailing of policy rendered 
it ineffective. National Aid Life Ass’n v. Gregory. (Okla.) 1261 
136(4)—Provision of policy requiring that insured be in ‘“‘good health” on date of issuance 
or reinstatement requires that insured must have no grave, important, or serious 
disease and be free from any ailment that seriously affects general soundness or health- 
fulness of system, but mere temporary indisposition which does not tend to weaken or 
undermine constitution does not render policy void. Home State Life Ins. Co. v. Jen- 
nings. (Okla.) ee 
136(4)—Sound health clause in life policy ‘ordinarily operates as “condition precedent” upon 
which contract is dependent. Where medical examination was made of applicant, sound 
health clause in life policy did not apply to diseases applicant may have had at time of 
examination, but was restricted to diseases contracted between examination and issuance 
of policy, and hence policies could not be avoided on ground applicant was not in sound 
health when policies were issued, in absence of evidence of change between time of exam- 
ination and issuance. Prudential Ins. Co. of America v. Kudoba et al. (Pa.) 
136(4)—Right of insurer to avoid liability on policy on ground that insured was not in good 
health when policy was mailed to and received by him is not statutory but contractual. 
Adams v. Lasalle Life Ins. Co. (Tex.) 
136(4)—Under law of Texas, agreement that no liability ‘shall be incurred under life ‘policy 
until policy is delivered to insured while in good health is valid, and insured’s ignorance 
of his disease does not validate policy. Bankers Life Co. of Des Moines, Iowa v. Sone 
ae. (v. 3) ws j 1171 
§ 137. PAYMENT OF PREMIU MS OR DUES. 
(1). Necessity of payment to bind company. 
137(1)—Life policy could not be considered effective at date of insured’s death, where first 
premium was not paid, on ground that insurer’s agent allowed beneficiary to “‘keep’’ the 
premium money for few days, since such transaction would be equivalent to delivery of 
policy on credit or constituting beneficiary a bailee or trustee of the money, which would 
confer advantage prohibited by statute. Katchmer et al. v. Prudential Ins. Co. of 
America. (Pa.) iaveke utes hci ping ; ne 1277 
§ 138. VALIDITY IN GENERAL. 
(1). In general. 
138(1)—Conditions and stipulations in automobile fire policy, not contrary to statute or 
public policy, are binding on both insured and insurer. St. Paul Fire & Marine Ins. 
. v. Ce I. T. Corporation, (Ga.) 1405 
138(1)—In determining whether policy provision conflicts with general law, test is whether 
provision provides for or permits something prohibited by statute. Weinroth v. New 
Coc Mfrs. Ass’n Fire Ins. Co. (N. J.) 1456 
138(1)—Contractor procuring fire policy which, though describing him as mortgagee, was 
intended by both contractor and agent to protect contractor’s interest as mechanic’s 
lienholder, held entitled to recover thereon, as against contention that contract was void 
because made with owner who never authorized issuance of policy to her. Falkenberg 
v. Industrial Fire Ins. Co. et al. (Ohio) ‘ss : 1371 
(2). Discrimination between insurants 
138(2)—Where insured had right to borrow on 20- year payment life policy, provision genyins 
option to convert policy to paid-up policy solely because loan was outstanding held void, 
under statute for discrimination between insurants. McCain et al. v. Lamar Life Ins. 
Co. (Miss.) 1542 
§ 141. ESTOP P EL OR Ww: AIVER AS TO DEFECTS OR OBJECTIONS 
(1) nm genera 
141(1)—Waiver of condition of health and accident policy that policy would not take effect 
in case insured was not in good health at time policy was delivered held not to result 
from acceptance of premiums by insurer without knowledge of breach of condition. 
Curry v. Washington National Ins. Co. (Ga.) 
141(1)—Knowledge of loss by insurance agent, at time she mailed to insurance company 
application and premium which she had previously neglected to mail and at time she 
secured, countersigned, and delivered policy and secured proof of loss and _ retention 
premium, must be imputed to insurer. Celina Mut. Casualty Co. .v. Baldridge. (Ind.)..1421 
141(1)—-Life insured’s retention of double indemnity premium until June 30th, following 
insured’s death on May 28th, held not to estop insurer from denying acceptance of 
double indemnity risk, where proofs of death were received by insurer on June 29th and 
premium was tendered contemporaneously with denial of liability for double indemnity. 
Zielinski et al. v. General American Life Ins. Co. et al. (Mo.) 323 
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141(1)—Letter of beneficiary’s attorneys, notifying insurer of claim for amount due his 
client under insurance contract, made by insured’s agent, because of insured’s death, 
held not to warrant jury’s finding that insurer ratified agent’s unauthorized oral contract 
to put insurance in force immediately on payment of premium by failing to tender back 
premium before trial of action on policy; such letter stating no claim or facts informing 
insurer of basis for claim of such oral contract. State ex rel. Mutual Life Ins. Co. of 
Baltimore v. Shain et al. (Mo.) ah a 846 

(2). Payment of first premium. 

141(2)—Though automobile collision insurance policy was procured by agent and executed 
and delivered after loss occurred where insurer with knowledge of the loss received and 
deposited retention premium provided by the policy, it waived the irregularity. Celina 
Mut. Casualty Co. v. Baldridge. (Ind.) 1421 

141(2)—-Insurance agent held not authorized to waive payment of premium and bind company 
thereby where written application provided that company should incur no liability until 
application had been received, approved, and policy issued and delivered, and full first 
premium paid. West v. Metropolitan Life Ins. Co. (Kan.) 266 


(4). Estoppel of insured. 
141(4)—Beneficiary suing on life certificate was estopped from asserting that illiterate insured 
signed application and certificate without knowing he warranted his good health, by 
insured’s failure to ask that application and certificate be read to him by persons present 
when he signed them who were able to read them. Sovereign Camp of the Woodmen 

of the World v. Daniel. (Ariz.) 


§ 143. REFORMATION. 
(3). Fraud and mistake in general. 
143(3)—Where insured had applied for, paid premiums for, and been paid sickness benefits 
at rate of $25 a week during period of several years, insurer held entitled to reform 
policy, which erroneously stated that benefits should be $45 per week, to express intention 
of parties, notwithstanding insured’s subsequent claim under letter of policy. United 
States Fidelity & Guaranty Co. v. Beckman. (Mich.) 1339 
143(3)—-Where insurance company, in issuing annuity contract, made a mistake as to the 
amount of the annuity, conflict between amount fixed on face of policy and tables of 
optional annuity payments held not to charge assured with notice of the mistake, so as to 
authorize reformation. Equitable Life Assur. Soc. of United States v. Saurman. (Pa.)..1612 
143(3)—Where applicant requested agent to cancel automobile liability policy on coupe and 
write similar policy on sedan owned by different party, but agent over objection of appli- 
cant illegally attempted to transfer insurance to sedan by indorsement on original policy, 
owner of sedan held entitled to reformation of policy in suit thereon. Miller et al. v. 
United Pacific Casualty Ins. Co. (Wash.) 179 
(7). Necessity of reformation. 
143(7)—-Showing sufficient to sustain reformation held unnecessary to justify recovery on 
automobile liability policy containing, in addition to all covenants requested, visions 
not agreed upon in course of oral application for policy of full coverage, since insurer 
waived unauthorized provisions. Ames v. Employers Casualty Co. (Cal.) 172 
143(7)—Failure of state court in suit between insured and insurer to reform automobile 
liability policy and correct apparent error in description of truck held not ground for 
reversal of judgment for injured parties against insurer, since reformation of policy 
was unnecessary to correct mere matters of description. St. Paul Mercury Indemnity 
Co. of St. Paul v. Long et al. (U. S.) 
(8). Right to reformation. 
143(8)—Insurer on compulsory motor vehicle liability policy which had been dated back by 
insurer in ignorance that insured had been involved in accident prior to issuing policy 
but within effective time of policy as dated back, and insurer thereafter having issued 
certificate of insurance. held not entitled to reform policy so as to make effective date 
subsequent to accident and defeat recovery by persons involved in accident with insured. 
Royal Indemnity Co. v. Granite Trucking Co. e+ al. (Mass.) 
§ 144. MODIFICATION. 
(1). In general. 
144(1)—Under term policies providing for conversion of policies into life policy with pro- 
visions that commuted value of new policy “including accidental death benefits or 
disability income if applied for” should not exceed amount of insurance under term 
policy at time of conversion, insured held entitled on request only to life policy totaling 
umount of term policies, including death benefits and disability income, as against con- 
tention insured was entitled to policy for amount of term policies, and, in addition, 
vccidental death benefits and disability income. Holzinger v. Prudential Ins. Co. of 
America. (Wis.) 
(2). Powers of agents and brokers. 
144(2)—-In absence of proved authority so to do, insurance agent cannot agree to oral modi- 
fications of written application for insurance, or effect oral contract of insurance, in 
such manner as to bind insurer. West v. Metropolitan Life Ins. Co. (Kan.) 
(BY CONSTRUCTION AND OPERATION. 
§ 146. APPLICATION OF GENERAI, RULES OF CONSTRUCTION. 
(1). In general. 
146(1)—Liability policy covering coal truck wherein insurer agreed to pay all claims for 
damages resulting from use of truck in transportation of merchandise, including loading 
and unloading, and to defend suits for damages, even if groundless, on behalf of insured 
should be given reasonable construction in accordance with intention of parties. Morgan 
v. New York Casualty Co. (Ga.) 1113 
146(1)—Principles applicable to interpretation of other contracts govern interpretation of 


1823 





The Insurance Law Journal, Vol. 88 


insurance contracts. All parts of insurance contract are to be considered together to 
ascertain meaning and intent of parties. Webster v. Inland Supply Co. et al. (Ill.)..1408 
146(1)—Ordinarily, insurer’s liability is measured by express terms of its written contract, 
though such terms may be waived through action of agents. Lincoln Parks Arms Bldg. 
Corporation, for Use of Schroeder v. United States Fidelity & Guaranty Co. (Ill.) ...1464 
146(1)—In determining liability of insurer on policy insuring motorists against injuries and 
death sustained while riding in automobile covered by automobile liability policy, policy 
must read as a whole. Hauser v. Michigan Mut. Liability Co. (Mich.) 
146(1)—In absence of fraud and questions of public policy, controversies arising out of 
contractual relations, such as those between insurer and insured, must be determined 
from contract as made, not by new ones contrived for parties by courts. Schroeder v. 
Metropolitan Life Ins. Co. (Mont.) 
146(1)—Terms of insurance contract, like those in ‘other contracts, are to. be construed in 
their plain and ordinary sense unless contract indicates contrary. Muzio v. Metro- 
politan Life Ins. Co. ie. Fa 997 
146(1)—In interpreting “binding receipt” issued by insurer at time of life and disability 
Ad application, fundamental issue is the intention of the parties. Stonsz v. Equitable 
Assur. Soc. of the United States. (Pa.) 363 
146(1)—Insurance contracts, like others, must be construed ‘according to terms used, to be 
taken and understood, in absence of ambiguity, in their plain, ordinary, and popular sense. 
Kittles v. General American Life Ins. Co. (S. C.) 911 
146(1)—Accident policy and fire policy to which it was attached constituted two distinct con- 
temporaneous contracts where contingencies of liability, terms, premium rates, and some 
of the conditions of each differed, notwithstanding both policies would be construed 
together as one contract. Southland Life Ins. Co. v. Johnston,. (Tex.) . 625 
146(1)—Meaning or intention of parties to insurance contract must be arrived ‘at by looking 
to all of its parts and different instruments constituting it. Acme Life Ins. Co. v. 
White. (Tex.) .. 1289 
146(1)—Relation between insured and_ insurer is purely contractual, insured’s right being 
measured by terms of policy. Lindsey v. Prudeutial Ins. Co. of America. (U. S.) 479 
146(1)—Entire sentence of double indemnity provision of life policy must be construed 
together. Meaning of double indemnity provision of life policy which should be adopted 
is one which insurer had when it sold policy and which insured entertained when he paid 
his premiums. New York Life Ins. Co. vy. Kassly. (U. S.) 1481 
146(1)—Insurance contracts are to be construed according to sense and meaning of terms 
which parties have used, and, if terms are unambiguous, they are to be taken in their 
plain, ordinary, and popular sense. Parties to automobile liability policy are charged 
with knowledge of contents of contract and ix by clear and unambiguous terms thereof. 
Johnson v. Hardware Mut. Casualty Co. Vt.) ete ‘ ; BX 740 
146(1)—-All parts of insurance policy must, R possible, be harmonized and given effect. 
Liability of insurer is fixed by terms of life policy, and its terms must control if they 
ome a and free from ambiguity. Miller v. Penn Mut. Life Ins. Co. of Philadelphia. 
(Wash. ) 16 
146(1)—Parties have right to embody in their insurance contract whatever terms they wish, 
and courts should not ae to make contract for them. Rosenblum v. Sun Life Assur. 
Co. of Canada. (Wy puwahabaagitecsdalens 
(2). Longuese | policy. 
146(2)—In action on life policy, insurer is entitled to commonly accepted definition of word 
used as basis for decision. Palumbo v. Metropolitan Life Ins. Co. (Mass.) 1231 
146(2)—Words “furnish,” “due,” and “proof,” used in group policy, will ms given ordinary 
meaning in absence of meaning given in policy. ®tna Life Ins. Co. v. Tipps. (Tex.) 640 
146(2)—When general terms are used in double pindemnity provision of life policy, they must 
be given their commonly accepted meaning. New York Life Ins. Co. v. Kassly. (U. S.)..1481 
146(2)—Language used in particular clause of insurance policy will be given its ordinary and 
usual meaning when such meaning is consistent with policy as a whole. Haddad v. John 
Hancock Mutual Life Ins. Co. (W. Va.) ; certs ; 643 
(3). Liberal or strict construction. 
146(3)—Any ambiguity in policy is to be interpreted most strongly against insurer, where 
uncertainty is not removed by other rules of interpretation. Sampson v. Century Indem- 
nity Co. (Cal.) 
146(3)—Insurance policies should be liberally construed in favor of insured, but such rule 
of construction does not permit giving effect to one sentence of policy and complete 
ignoring of the entire paragraph dealing with same subject matter. Henricks v. Metro- 
politan Life Ins. Co. (Cal.) 
146(3)—Court would hesitate to adopt such construction of policy. insuring against loss of 
truck due to collision or upset, as would defeat natural assumption of insured, who 
also took out policy covering loss of truck by fire, that he was protected against loss 
thereof as result of collision and upset caused by fire. Fogarty v. Fidelity & Casualty 
Co. (Conn.) : 1110 
146(3)—Doubts arising in interpretation of policy should be resolved in favor of insured. 
Sovereign Camp, W. O. W. v. Lee. (Fila.) . 786 
146(3)—Although insurance contracts should be so construed as to carry out true intention 
of parties, policies will be liberally construed in favor of objects sought to be accomplished, 
and avainst insurer, and, where policy is fairly suscentible of more than one construction. 
interpretation which is most favorable to insured will be given effect. Metropolitan Life 
Tns. Co. v. Evans. (Ga.) 1192 
146(3)—Forfeitures are not favored in construing insurance contracts. Prudential Ins. 
Co. of America v. Calloway. (Ga.) 1197 


146(3)—Any ambiguity in insurance contract will be construed most strongly against insurer. 
Rule that insurance contract is to be construed most favorably to insured or to one 
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claiming to be insured does not authorize perversion of language of contract. Webster 
v. Inland Supply Co. et al. (Ill) ...... ....1408 
146(3)—Provision of policy which is ambiguous or of doubtful meaning must be construed 
most strongly against insurer. Borovicka v. Bankers Indemnity Ins. Co. Ill.) 1658 
146(3)—Insurance contract will be construed in case of doubt most stronyly against insurer. 
When insurance policy is susceptible of two constructions, the court will adopt that which 
sustains the indemnity, rather than that which forces a forfeiture. Guardian Life Ins. 
Co. of America v. Barry. (Ind.) 1515 
146(3)—Where language of insurance policy is ambiguous, it should be construed strictly 
against insurer and liberally in favor of insured, particularly where ambiguous language 
is in clauses providing for forfeitures. Rhode Isiand Ins. Co. v. Wurtman. (Ky.) 687 
146(3)—Ambiguous insurance contract must be given that construction which is most favor- 
able to insured. Wilson v. Sovereign Camp, W. O. W. (Ky.) ... 1214 
146(3)—Where language of policy permits two rational interpretations, that more "favorable 
to insured is to be taken. Palumbo v. Metropolitan Life Ins, Co. (Mass.) oe 1231 
146(3)—In case of ambiguity, construction of policy will be adopted which is most favorable 
to insured is to be taken. Palumbo v. Metropolitan Life Ins. Co. (Mass.) 
146(3)—Language of policy prescribed by statute providing indemnity and protection against 
loss only to insured and to any person responsible for operation of insured’s motor 
vehicle with express or implied consent should be construed liberally to accomplish 
purpose of Legislature to protect travelers on highway from injury by motor vehicle. 
ickinson v. Great American Indemnity Co. et al. (Mass.) 1734 
146(3)—Rule that policy will be construed most strongly in insured’s favor is applicable 
where wording is not insurer’s but is taken from statute or source for which assured 
is responsible. Double indemnity rider attached to life policy, providing that insurance 
under rider should not cover any person under age of 18 years nor over age of 60 years, 
would not be construed against insurer where language was required by statute. Bay 
Trust Co. v. Agricultural Life Ins. Co. (Mich.) ... .1537 
146(3)—Questions answered in an application for insurance prepared and submitted by insurer 
are to be strictly construed against insurer. Houston v. Metropolitan Life Ins. Co. (Mo.) 567 
146(3)—Life policies are liberally construed in favor of insured and against insurer, but such 
contracts are otherwise subject to same rules of construction that apply to/contracts gen- 
erally, and.such liberal construction must not be carried to point of abrogating vital 
provisions of contract, and substituting new ones contrived by courts. Schroeder v. 
Metropolitan Life Ins. Co. (Mont.) ; = ara 
146(3)—Insurance of contracts should he liberally construed in favor of the insured. 
DeVore v. Mutual Life Ins. Co. of New York. (Mont.) op «+ eoee 
146(3)—Ambiguous clauses in life policy will be construed in favor ‘of insured. Mills et al. 
v. Metropolitan Life Ins. Co. (N. C.) 74 
146(3)—Court will adopt construction of language of policy most advantageous - to insured. 
Kordulak v. Prudential Ins. Co. of America. (N. J.) .. ..1563 
146(3)—Words of indemnity policy must be most strongly construed against insurer. 
Jackson Floor Covering, Inc. v, Maryland Casualty Co. of Baltimore. (N. J.) ...1472 
146(3)—Ambiguity in automobile liability policy is to be strictly construed against insurer 
responsible for form of policy. American Lumbermen’s Mut. Casualty Co. of Illinois 
v. Wilcox et al. (N. Y.) 714 
146(3)—Terms of insurance contract are not to be interpreted with extreme literalism pro- 
ductive of absurd results by way of relieving or burdening the insurer. Muzio v. 
Metropolitan Life Ins. Co. (N. Y.) 997 
146(3)—Ambiguity in life policy written by insurer will be resolved against insurer especially 
where various judicial constructions have been placed on language in question before policy 
was written. John Hancock Mut. Life Ins. Co. v. Snyder. (Ohio) 
146(3)—Where language of insurance contract is fairly susceptible to more than one con- 
struction, that most favorable to insured should be adopted. Atlas Life Ins. Co. v. 
Spitler. (Okla.) 
146(3)—Where “binding receipt” issued by insurer at time of life and disability policy 
application is clearly established as temporary contract of insurance, it is favorably 
regarded by courts, whether oral or written. Doubt arising as to effective date of life 
policy containing disability provision must be resolved in favor of insured. Stonsz 
v. Eauitable Life Assur. Soc. of the United States. (Pa.) 
146(3)—Since insurance policies usually contain explicit provisions as to termination or 
forfeiture, no additional grounds therefor will be implied or read into the contract. 
Policy will be viewed in licht most favorable to insured in case of doubt or ambiguity. 
Interpretation of policy which would work forfeiture must be avoided, if possible. Gold 
v. Commercial Casualty Ins. Co. (Pa.) 1140 
146(3)—Where terms of insurance contract are ambiguous, court will adopt that one which is 
more favorable to insured. Kittles v. General American Life Ins. Co. (S. C.) 911 
146(3)—Where application for life policy provided for charge of unpaid premiums in 
accordance with automatic premium loan provision in policy, and policy provided for 
charge of such premiums to end of current policy year in event of written request when 
no default existed, and nonforfeitable provision of policy provided for automatic paid-up 
term insurance in event of default if insured had not elected to have premiums charged 
against loan value of policy, insurance contract was ambiguous and was required to be 
construed most favorably to insured. Laster v. American National Ins. Co. (Tenn.) 
3)—Provisions inserted in contract by insurer which defeat, diminish, or forfeit insurance 
will he construed — against insurer, and even slight circumstances will be seized 
upon as indicative of an intention of insurer to waive forfeiture. Home Ins. Co. of 
New York v. Young et “ (Tex.) : 
146(3)—In case of ambiguity, construction of policy will be adopted which is most favorable 
to insured, since language employed in contract is that of insurer, and hence any fair 
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doubt as to meaning of its own words should be resolved against it. Acme Life Ins. 
Co. v. White. (Tex.) Lie eerenibwy as Fe ame aeediaas 6: ects ak .. 1289 
146(3)—Rule that insurance policy must be construed most favorably to assured does not 
operate where there is no ambiguity and policy is capable of only one logical construction. 
Amicable Life Ins. Co. v. Scott. (Tex.) i 1632 
146(3)—Marine policies should be strictly interpreted against insurer. Lanasa Fruit 
Steamship & Importing Co., Inc. v. Universal Ins. Co. (U. S.) .. : 1092 
146(3)—Ambiguity in double indemnity provision of life policy must 
insurer who chose the language thereof. Words ‘accidental means” and “accidental 
injury” when used in same sentence in double indemnity provision of life policy must 
be construed in light of rule that ambiguity must be aeiboed against insurer, and in 
accordance with common and general understanding of their meaning. New York Life 
Ins. Co. v. Kassly. (U. S.) ; : 1481 
146(3)—Group life policy will be construed most strongly against insurer. Bucher v. 
Equitable Life Assurance Society of the United States. (Utah) : Spiess 957 
146(3)—Generally, where terms of insurance contract are ambiguous or fairly susceptible of 
two different constructions, that construction will be adopted that is most favorable to 
insured. Johnson v. Hardware Mut. Casualty Co. (Vt.) . 740 
146(3)—Insurance contract will be construed most favorably to insured only when there is 
an unexplained ambiguity in language of contract. Rule that insurance policies are 
construed in favor of insured and most strongly against insurer should not be permitted 
to have the effect to make a plain agreement ambiguous, and then interpret it in favor 
of insured. Miller v. Penn Mut. Life Ins. Co. of Philadelphia. (Wash.) 1640 
146(3)—Doubtful language in policy is to be construed strictly against insurer and liberally 
in favor of insured. Chitwood v. Farm Bureau Mut. Automobile Ins. Co. (W. Va.)..1132 
§ 147. WHAT LAW GOVERNS. 
(1). In general. 
147(1)—In action on fire policy which was a Maryland contract, law of Maryland held to 
govern right of parties. Jefferis v. London Assurance Corporation. (U. §.) . 685 
(2). Place of contract. 
147(2)—-Generally, insurance contract is deemed to be executed at place where last act is 
done which is necessary to make the contract binding, and, if policy does not become 
binding until countersigned by authorized agent at place of delivery, or until delivery 
to insured, place of delivery is considered place of the contract. Law of Iowa held to 
govern determination of liability of insurer under automobile liability policy which was 
delivered to insured in Iowa after premium was paid and policy countersigned by insurer’s 
authorized agent in Iowa, since policy constituted an Iowa contract. Hartliep Transit Co. 
for Use of Snow et al. v. Central Mut. Ins. Co. of Chicago. (MIl.) » sans 
147(2)—Automobile liability policy issued in Massachusetts to resident thereof, and 
contemplating performance at least in some measure in Massachusetts, should be con- 
strued according to Massachusetts law. Maryland Casualty Co. v. Martin et al. 
im. '¥.) oa . 1452 
147(2)—-In suit by beneficiary on life policies delivered in Ohio where both insured and 
beneficiary resided, where alleged transaction between insured and general agent of 
insurer extending policies occurred, and where insured died and beneficiary resided at 
time of insured’s death, rights of parties held governed by law of Ohio. Lemon v. 
Prudential Ins. Co. of America. (S. D.) - ‘ 
147(2)—-Where insured made application for disability policy to insurer’s agent in New Jersey 
and insured was citizen thereof, paid all premiums to agent in New Jersey, and policy 
provided that it would not go into effect until first premium was paid, which was paid 
in New Jersey when application was made before policy was approved in New York by 
insurer, policy held a New Jersey contract. Equitable Life Assur. Soc. of the United 
States v. Nikolopulos. (U. S.) 
(4). Effect of provisions of policy on application. 
147(4)—-Under automobile liability policy providing that it was effective in all states, and that 
state laws should supersede all policy provisions conflicting with state laws, insurer held 
suable in Louisiana in advance of obtaining judgment against insured motorist even 
though, by terms of policy and laws of state where policy was executed, judgment was 
required to be obtained against insured motorist before cause of action arose against 
insurer. Duncan v. Ashwander et al. (La.) 716 
§ 150. MATTER ON MARGIN OR ON SLIP ATTACHED TO POLICY. 
150—Insurance contract includes printed form policy, declarations therein, and any indorse- 
ments thereto. Webster v. Inland Supply Co. et al. (TIl.) 1408 
150—-Provisions may be incorporated in salicles by slips or riders which will be construed 
with printed provisions of policy, but slip or rider will prevail if there is an irreconcilable 
conflict with printed provisions of policy. Unless rider on policy is irreconcilable with 
printed clause, such clause must stand; but rider will control if it is inconsistent and 


irreconcilable with printed clause. Miller v. Penn Mut. Life Ins. Co. of Philadelphia. 
(Wash.) 1640 


§ 151. CONSTRUING TOGETHER POLICY AND ACCOMPANYING PAPERS. 
(1). In general. 

151(1)—In action for total and permanent disability benefits under supplementary contract 
attached to life policy, application, policy and supplementary contract were to be construed 
together to determine rights of parties. Provision of life policy that application contain- 
ing statements about insured’s occupation should form part of and basis of contract held 
to require that supplementary contract for total and permanent disability benefits 
attached to policy be interpreted in light of such statements. Adamaitis v. Metropoli- 
tan Life Ins. Co. (Mass.) 

151(1)—Where agreement in receipt for first premium on life policy covering death, double 
indemnity for accidental death, and disability, provided that insurance should take effect 
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as of day of receipt if applicant was insurable risk on that day in opinion of home office 
and application was otherwise acceptable for amount and at rate of premium applied for, 
disability occurring before issuance of policy held covered by interim insurance, not- 
withstanding policy subsequently issued did not contain double indemnity clause and 
premium for disability benefits was higher than estimated by insurer’s agent. Stonsz v. 
Equitable Life Assur. Soc. of the United States. (Pa.) 
(2). Application as part of the contract. 

151(2)—Life policy which provided for fixed weekly premiums and which was issued by 
company which was not shown to have been organized under Assessment Act held 
“stock insurance company policy,’’ and not within assessment life insurance statute requir- 
ing application to be attached or incorporated in policy, if policy was to be contestawe. 
Spudeas v. National Life & Accident Ins. Co. (Ill.) .... 1200 

151(2)—Under Iowa statute, failure to attach application for automobile liability policy to 
policy contract, although not invalidating policy, precludes insurer from pleading, alleging, 
or proving falsity of application or any representation made therein as defense to any 
action under the policy. Hartliep Transit Co., for Use of Snow et al. v. Central Mut. 
Ins. Co. of Chicago. (IIl.) aur ; 

151(2)—Application for life policy which was not referred to in policy could not be accepted 
as part of contract. Application for policy to become part of contract must be incorporated 
in policy by reference or otherwise. Schroeder v. Metropolitan Life Ins. Co. (Mont.)..1248 

151(2)—Where application for life policy, stating that policy should not be effective unless 
insured was in sound health on its delivery, was not attached to policy, and no such 
provision was contained in policy, which provided that it should constitute entire agree- 
ment, insurer could not avoid liability on policy on ground that insured was not in sound 
(ney _ time policy was delivered. Metropolitan Life Ins. Co. v. Lodzinski et al. 

151(2)—Where application for life insurance policy for $5,000 provided that additions or 
amendments made by the company were ratified by receipt of the policy, and the company 
issued an additional policy for $10,000 making the necessary additions to the application 
and attached copy of application to each policy and both policies were accepted by applicant, 
application was part of second policy under statute requiring copy of application to be 
attached. Petaccio v. New York Life Ins. Co. (Pa.) 

151(2)—-Insurer held not entitled to avoid liability on life policy on ground stipulation in 
application provided that policy was to be void if insured was not in good health when 
policy was delivered where application containing such provision or a copy thereof 
was not attached to policy as required by statute. Insurer’s liability because of imputed 
knowledge of insurance agent that insured had cancer held not avoided because insured 
signed application agreeing to be governed by by-laws of insurer which provided that 
knowledge of agent of ineligibilty of applicant would not be imputed to company where 
application containing such provision or a copy thereof was not attached to policy as 
required by law. Adams v. Lasalle Life Ins. Co. (Tex.) ‘ 

§ 152. CONSTRUING STATUTES AND CHARTER, BY-LAWS, OR RULES OF 

INSURER AS PART OF POLICY. 
(1). Charter and By-Laws. 

152(1)—Mutual and commercial insurance companies are governed by different laws, and 
by-laws of mutual company are integral part of insurance contract. Lohr v. Farmers 
Alliance Ins. Co. (Kan.) 1036 


(3). Statutes and ordinances. 
152(3)—Statutes authorizing injured party to recover from insurer of party causing the 
injury must be read into contract of insurance. Employers Ins. Co. of Alabama, Inc. 
v. Brock. (Ala.) 1726 
152(3)—Provisions of statute prohibiting the deferring of disability payments due under 
life policy for longer period than 30 days from notice and proof of disability become part 
of all policies issued in state. Stern v. New York Life Ins. Co. (Ta.) 1535 
152(3)—Pertintent provisions of statutes in force when farmers’ mutual fire insurance com- 
pany policy is executed become part of contract of insurance, and any provision in policy 
contrary to such statutes is void. Western & Southern Life Ins. Co. v. New Madrid 
County Farmers’ Mut. Fire Ins. Co., Inc. (Mo.) ... 1066 
152(3)—Chapter of Public Laws dealing with fire insurance contracts and suits thereon is 
not a penal statute, but derives operative force by virtue of section making chapter part 
of every contract of insurance to which it is applicable and by virtue of express stipulation 
in policies making it part of contract. Bean v. Philadelphia Fire & Marine Ins. Co. 
(N. H.) ; 1718 
152(3)—Statute giving injured person benefit of insurance covering one responsible for injuries 
is for benefit of person injured and not solely for benefit of insured, and its coverage is 
deemed to be contained in policies omitting statutory provision or containing contrary 
terms. Rikowski et al. v. Fidelity & Casualty Co. of New York. (N. J.) i 1458 
152(3)—In case of conflict between provision of life policy and statute, provision most favor- 
able to insured or those claiming under him will govern. John Hancock Mut. Life 
Ins. Co. v. Snvder. (Ohio) 77 
152(3)—Any provision of life policy purporting to limit paid-up insurance, cash surrender 
value, or term of extended insurance to sum or period less than that provided by statute 
is invalid. Atlas Life Ins. Co. v. Spitler. (Okla.) 
152(3)—Statute of state in which life policv is issued regarding falsity of statements in 
application for insurance becomes part of contract. Equitable Life Ins. Co. of Iowa v. 


Carver et al. (U. S.) 


§ 155. EVIDENCE TO AID CONSTRUCTION. 7 : ¥ 
155—Where insurer’s name was typewritten in blank contained in printed form in indorse- 
ment to truck carrier’s liability policy, presumption arose that insurer did not prepare 
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indorsement. Indorsement adding coverage for theft to truck carriers’ liability policy 
would not be held to limit theft coverage to losses incurred within state on mad that 
insurance commissioner prepared indorsement and that he intended to so limit coverage, 
where only support for contention was presumption arising from face of indorsement 
that insurer did not prepare indorsement, since such presumption did not raise an 
inference that indorsement was prepared by commissioner. Barnard vy. Old Colony Ins. 
Co. (N. H.) ; 
155—Since fraud is never presumed, court could not presume that agent or insurer intended 
to take premium for fire policy without giving applicant protection desired by him as 
mechanic's lienholder. Falkenberg vy. Industrial Fire Ins. Co. et al. (Ohio) 
§ 156. oe TO oe AND RELATIONS BETWEEN THEM. 
(1). n general. 
156(1)—Failure of mutual fire policy to specifically designate plaintiffs as persons insured 
did not prevent plaintiffs from becoming leonved. where contracting parties intended that 
plaintiffs were to be covered by term used in policy to designate insured. Mutual fire 
policy which described insured as the ‘Press Becker Est. as per mentioned in will” held 
to insure plaintiffs, where plaintiffs were persons mentioned in will. While person not 
named as insured cannot have benefit of insurance unless there is language in fire policy 
to show that it was intended to cover his interest, person need not be specifically named 
in such policy if he is otherwise sufficiently referred to. Becker et al. v. Farmers’ Mut. 
Fire Ins. Co. of Rock Tp., Jefferson County. (Mo.) Pees 1056 
156(1)—Relation between parties to executed contract of insurance is ‘that of one " contracting 
to another contracting party, rather than that of trustee and cestui que trust. 
» vy. Pilot Life Ins. Co. (U. S.) 494 
157. SU BJECT-MATTER INSURED IN GENERAL. 
157—Insured may not recover if unable to bring himself within terms of policy, since such 
ns determine insurer’s liability. Weinroth v. New ve Mfrs. Ass’n Fire Ins. 
(N. J.) , Bidvene 
§ , wunaet OF MARINE INSURANCE. 
§ 159. IN GENERAL. 
159—Pontoons held not included in category either of “hulls’’ and “barges,’”’ or of “hulls”? and 
“cargoes,” within marine peeey. Conners Marine . v. Northwestern Fire & Marine 
Ins. Co. -) 
§ 161. PROPERTY COVERED BY INSURANCE “AGAINST FIRE OR ‘OTHER 
CAUSE OF LOSS 
§ 164. —— DESCRIPTION OF TITLE OR INTEREST. 
(2). Property held in trust or on commission. 
164(2)—Purchaser of cotton from customers of gin company held entitled to recover on fire 
policy insuring gin company against “loss on cotton, their own or held in trust or 
on consignment for which assured may be liable,” for loss of cotton by fire, where gin 
company permitted customers and purchasers to store cotton on its premises for a reason- 
able length of time and carried insurance thereon for the benefit of customers and pur- 
chasers as inducement to have cotton ginned at its ginnery, and cotton was purchased 
from customers and stored on premises of gin company. Pacific Fire Ins. Co. v. Murdoch 
Cotton Co. (Ark.) 
§ 175. COMMENCEMENT OF RISK. 
175—Group life policy, providing that employee failing to file written application for insur- 
ance on or before completion of one month of service would be insured from fourteenth 
day of calendar month following date of application provided employee was actually at 
work on such day, held to permit insurance to become effective as to any employee 
only if health permitted him to be actually at work on specified date following making of 
application. Boyer v. Travelers’ Ins. Co. (Calif.) 
175—Insurer of motor carrier against accidental loss by fire held not liable for destruction of 
goods shipped prior to effective date of policy to shipper as consignee and destroyed on 
return trip from point of consignment after refusal by shipper because of damage during 
carriage and request for return to shipping point subsequent to effective date of, policy, 
since redelivery arrangement was continuation of original shipment. Roadway Express, 
Inc. v. Fidelity & Guaranty Fire Corp. (Ohio) 
175—Where whole life policy substituted for endowment policy provided that date specified 
as “‘the date hereof” should be the date of old policy, such date must be taken to be date 
referred to in provisions authorizing insurer to declare policy void in case of certain 
conditions or happenings at or prior to “the date hereof.” Metropolitan Life Ins. Co. 
v. Lodzinski et al. (N. J.) 
175—Letter dated November 20th accepting application for insurance and stating that insurance 
was in force from that date held not to vary terms of policy, which gave no protection 
from accident until the 15th day after the acceptance of application, so as to permit 
insured to recover under policy for accident suffered November 23d. Where insured’s 
injury was received three days after contract was consummated, he was not entitled to 
recover disability benefits under accident and health policy which’ gave no protection from 
accident until the 15th day after acceptance of application. Southwestern ay Co. 
v. Leach. (Tex.) 
§ 176. TERM AND DURATION OF RISK 


177. ——- TERM FIXED BY POLICY IN GENERAL. 
177—Under group life policy providing for payment of benefits for total and permanent 
disability and for issuance of ordinary life policy on application within 31 days after 
“termination of employment,” insurance of employee held not terminated by employee’s 
absence from work because of disability caused by illness, where employee was not dis- 
charged, such absence not constituting “termination of employment”’ within policy. 
Metropolitan Life Ins. Co. v. Pope. (Ark.) ‘ wes ea abe eo% 7 
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177—Actuarial unsoundness of writing renewable term policies at uniform premium rate 
could be considered, in connection with ambiguous clauses in policy, in determining 
whether policy was renewable term contract or life contract. Genes v. Washington 
National Ins. Co. (La.) . ; Paeabaty a a oa 

177—Motion for peremptory instruction by each party does not constitute waiver of jury trial 
on part of either. National Aid Life Association v. Partlow. (Okla.) ‘ 

177—Under group life policy and certificate insuring life of employee and providing for 
payment of benefits on due proof of total and permanent disability for period of six 
months, total and permanent disability for period of six months prior to termination of 
employment and policy lield to have matured policy so that liability of insurer became 
fixed on expiration of six months from inception of disability, and was not affected by 
subsequent termination of employment. Under group policy insuring life of employee 
and providing for payment of benefits on proof of total and permanent disability for 
period of six months, termination of employment and insurance coverage held to have 
operated prospectively and not in derogation of acquired rights. General American 
Life Ins. Co. v. Bryson. (Okla.) 

177—Policy providing for termination at particular time terminates at that time without any 
notice. Accident policy for twelve-month period terminated at expiration of period for 
which premium had been paid, where additional premium for additional twelve months 
was not paid before expiration of period during which policy was effective. Accident 
policy for twelve-month period which provided for renewal with consent of insurer 
expired at termination of twelve-month period without any notice of cancellation by 
insurer. Perkins v. Associated Indemnity Corporation. (Wash.) 

§ 179%. LOANS ON POLICIES. 

179'4—Where provision in policy gives insured right to borrow on policy, insured is entitled 
to loan under conditions stated in such provision and has right to maintain action for 
damages in case insurer refuses to make loan in accordance with policy. Insured held 
not entitled to damages for refusal by insurer to loan him money as stipulated in life, 
health, and accident policy, where insured did not allewe that he was unable to borrow 
elsewhere, nor that he would be subjected to inconveniences or losses of special nature 
for which compensation could not be computed in action at law. Columbian Mut. Life 
Assur. Soc. v. Whitehead. (Ark.) 1635 


179%—Under 20-year payment life policy giving insured right to borrow and providing that 
failure to repay loan or interest should not void policy, no subsequent agreement could 
impose any additional burden on insured in respect to loan unless supported -by other 
consideration than mere making of loan. McCain et al. v. Lamar Life Ins. Co. (Miss.)..1542 


1791%4—Where insured voluntarily assigned life policy taken out by father as security for 
father’s indebtedness to insurer, no fiduciary relationship existed between parties as 
respects insurer’s duty to disclose contents of policy not known to insured relating to 
nonforfeiture privileges when insured could no longer pay premiums. Indebtedness 
owing to insurer by insured’s father who had taken out life policy for insured became 
lien on policy where insured voluntarily assigned policy to insurer as security for 
indebtedness. Moore v. Pilot Life Ins. Co. (U. S.) 


VI. Premiums, Dues and Assessments. 


§ 186. PAYMENT OF PREMIUMS. 
(1). In general. 
186(1)—Insurer does not have right to reject timely payment of premiums on ordinary life 
policy, but does have right to reject payment of premiums for benefit, health, and accident 
policies. Perkins v. Associated Indemnity Corporation. (Wash.) ‘ 1013 
(2). Time of payment. 
186(2)—Stipulation in policy specifying anniversary date of policy for payment of premiums 
in accordance with request and direction of insured in application is controlling, and 
provision clearly and definitely governs date when premium is due and date from which 
grace period begins to run. Timmer v. New York Life Ins. Co. (Ia.) 
(3). Payment to agent or broker. 
186(3)—Insured who accepts life policy giving powers to agent to collect renewal premi ms 
only upon a receipt furnished and signed by general officers and countersigned by agent 
written in face of policy has notice that agent’s power in collecting is limited, and, 
generally, insured cannot rely on assumption of agent to act without being in possession 
of proper receipt, since apparent authority cannot be established by statements or conduct 
of agent, and principal is liable only for that appearance of authority caused by itself. 
Huber v. New York Life Ins. Co. (Cal.) 
(5). Payment by note. 
186(5)—A premium note may constitute payment or it may merely evidence the debt represent- 
ing the premiums, the test being the intention of the parties. Southwestern Life Ins. Co. 
v. Powers. (Tex.) sik ie ati haa a j 
§ 188. ACTION FOR PREMIUMS. 
(1). In general. 
188(1)—-Where statute providing for lien to secure premiums on policies to protect growing 
crops provided no method for enforcing lien, suit in equity held proper remedy to 
enforce lien. Merchants Fire Assur. Corporation of New York v. Watson. (Mont.) 1365 
§ 195. LEVY AND COLLECTION OF ASSESSMENT. 
(1). In general. 
195(1)—Where insured was in default on assessment of mutual insurance company on date 
of levy of another assessment to pay expenses incurred subsequent to his default, insured’s 
failure to pay such additional assessment did not preclude recovery by him on fire policy, 
where original assessment on which he defaulted was paid prior to occurrence of loss, since 
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additional assessment was unauthorized while he was in default. Wright et al. v. 
Wrightstown-Morris Farmers Mut. Ins. Co. (Wis.) 434 
§ 198. REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS PAID. 
(1). Grounds of recovery in general. 
198(1)—Payment of premiums on life policies under protest was involuntary and could be 
recovered, where insurer had been paying disability benefits under policies and demanded 
payment of premiums threatening forfeiture of policies without complying with provision 
requiring insurer to give insured opportunity to furnish due proof of right to continuance 
of benefits. Pacific Mutual Life Ins. Co. of California v. McCaskill. (Fla.) Sica 
198(1)—-Insured held not precluded from recovering premium under total and permanent dis- 
ability clause of life policy providing for waiver of premiums in case of such disability 
by fact that premium had been borrowed from insurer on the policy, since loan value of 
patio was reduced by amount of premium loan. DeVore v. Mutual Life Ins. Co. of 
New York. (Mont.) f en 1555 
198(1)—Where insurer wrongfully canceled life feature of industrial policy, insured held 
entitled to recover amount of premiums paid. Insured held not entitled to recover 
premiums paid for sick and accident insurance feature of industrial policy when insurer 
wrongfully canceled such feature, where insured did not account for benefits under policy 
which insured had accepted and retained. National Life & Accident Ins. Co. v. Hamilton. 
(Tenn.) on - seek fj as Sad ooales ac oe 
198(1)—That insured, claiming nonliability for premium because of provision waiving premium 
after proof of disability, paid premium under protest held insufficient to authorize 
recovery in absence of fraud or duress. Ignatovig v. Prudential Ins, Co. of America. 
(CU. $.) ‘ ; ; ; 479 
(6). Actions. 
198(6)—Evidence held to support judgment for insured on total and presumably permanent 
disability and premium waiver provisions of life policy on ground that insured, who was 
suffering from urticaria and acute angio neurotic edema and eczema, was totally and pre- 
sumably permanently disabled from carrying on his mercantile business within provisions 
of policy. New York Life Ins, Co. v. Razzook. (Okla.) 
198(6)—In action based on insurer’s wrongful cancellation of industrial policy, instruction 
that if insurer breached the insurance contract insured would be entitled to recover 
amount paid in as premiums and in addition to that interest on the sum paid held 
erroneous. National Life & Accident Ins. Co. vy. Hamilton. (Tenn.) 623 


VII. Assignment or Other Transfer of Policy. 

§ 199. ASSIGNABILITY OF POLICIES. 

199—Execution of life policy in Illinois and death of insured in Tllinois subjected parties 
to policy to pertinent statutory provisions and judicial pronouncements of Illinois with 
respect to policy and its assignability, notwithstanding insurer was a Missouri corporation. 
Insurance policy is not negotiable either by the common law or the statute of Illinois so 
as to vest legal title in assignee. In Illinois, life policy is chose in action and is gov- 
erned by the same principles applicable to choses in, action in general, and is assignable 
in equity only. Missouri State Life Ins. Co. v. Langreder. (U. S.) 1485 

§ 202. RIGHT OF INSURED TO ASSIGN IN GENERAL, 

202—Insurer may prescribe conditions on which policy can be assigned by provision in policy, 
and insured is bound thereby, but assignment, however informal, is binding between 
assignor and assignee, although validity of assignment may be called in question by insurer 
and others legally interested in policy. Belknap et al. v. Northwestern Mut. Life Ins. 
Co. et al. (Vt.) ree 13 

§ 203. RIGHT OF INSURED TO ASSIGN LIFE OR ACCIDENT POLICIES. 

203—Where life policy was made payable to insured’s estate, insured’s son to whom insured 
assigned policy without consideration held entitled to proceeds thereof as against claim 
of estate, since under such policy all rights normally held by beneficiary belonged to 
insured and could be assigned. Chartrand v. Chartrand et al. (Mass.) 

203-—Where life policy reserves right of insured to change beneficiary, insured may during 
his lifetime, extinguish beneficiary’s expectancy by substituting another or by assigning 
policy. Goodale v. Wilson et al. (Me.) 

§ 205. CONSENT OF BENEFICIARY TO ASSIGNMENT BY INSURED. 

205—Under provision of life policy reserving right in insured to change beneficiaries without 
their consent, expectancy of beneficiaries held subject to defeasance by insured, either by 
technical change of beneficiary, or partially and contingently by assignment on valid con- 
sideration. Belknap et al. v. Northwestern Mut. Life Ins. Co. et al. (Vt.) 1328 

§ 207. CONSENT OF INSURER. 

(1). Necessity of consent. 

207(1)—Fire policy is contract whose terms govern any action brought on it and is in its 
nature a personal agreement insuring not property but owner against loss or damage by 
fire, and hence cannot be changed after issuance by substituting one who later purchases 
property for insured named in policy, except upon insurer’s consent. National Union 
Fire Ins. Co., Pittsburgh, Pa. v. Epstein et ux. (Ariz.) 

7 (2). Sufficiency and effect of consent. 

207(2)—Conditions and provisions in insurance policy that assignment thereof and insured’s 
consent thereto shall be evidenced by writing, unless waived in writing indorsed on policy, 
can be dispensed with by oral consent of insurer or its agents. AZtna Ins. Co. of Hartford, 
Conn. v. Robinson et al. (Ind.) 


§ 208. VALIDITY OF ORAL ASSIGNMENT. 

208—Parol assignments of insurance policies, accompanied by delivery, are valid. Conditions 
and provisions in insurance policy that assignment thereof and insured’s consent thereto 
shall be evidenced by writing, unless waived in writing indorsed on policy, can be 
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dispensed with by oral consent of insurer or its agents. AStna Ins. Co. of Hartford, Conn. 
v. Robinson et al. (Ind.) 

§ 210. CONSIDERATION FOR ASSIGNMENT. 

210—Assignment of life sw is a contract, which must be supported by sufficient considera- 
tion. Consideration for note for which life policy was assigned held to have carried over 
and become consideration for assignment of policy sufficient to — a 
Belknap et al. v. Northwestern Mut. Life Ins. Co. et al. (Vt.) ay Ree 

§ 212. VALIDITY OF ASSIGNMENT IN GENERAL. 

212—Where named beneficiary made purported assignment of her interest in former husband’s 
life policies after husband’s death without consideration and under mistaken belief as to 
value of policies, such beneficiary’s subsequent revocation of assignment rendered it 
a ~— it had never been acted upon by insurer. Aitna Life Ins. Co. v. wae 
et a 

§ 215. TRANSFER OF SUBJECT OF INSURANCE WITHOUT POLICY. 

215—Insurance indemnifying against property damage is not a_ substitute for the property 
in absence of special contract. Insurance indemnifying against property loss does not 
pass with title to property. Alexander et al. v. Security-First Nat. Bank of - 
Angeles et al. ( 

§ 218. RIGHTS AND "LIABILITIES OF ASSIGNEE. 

§ 219. —— IN GENERAL, 

219—In Illinois, assignee of life policy is wunout authority to surrender policy without consent 
of insured. Missouri State hit fe Ins. Co. v. Langreder. (U. S.) : 1 

§ 222. TRANSFER AS COLLATERAL SECURITY. 

222—Insured who assigned life policy containing provision for disability benefits to employer 
as security for debt would be entitled to enjoin further payment of disability benefits 
to employer after amount of benefits paid exceeded amount of debt for which policy was 
assigned as security, and to recover amount of excess benefits paid employer over amount 
of debt. Turner v. Davidson et al. (Ga.) 

222—Evidence supporting finding that insured assigned life policy containing double indemnity 
clause to creditor to secure repayment of money advanced prior to and subsequent to 
assignment warranted decree awarding creditor total amount advanced to insured both 
before and after assignment. Mutual Life Ins, Co. of New York v. Bailey et al. (IIl.) 

222—Where life policy contained general clause that insurer would, upon surrender of 
policy, pay cash surrender value of policy, assignee of policy under an assignment by 
insured and sole beneficiary, “as interest may appear,” for security for debt owed by 
insured, held entitled, upon insured’s default in payment of debt, to cash surrender value 
of policy sufficient to pay debt, where insured could have borrowed on os more than 
enough to pay the debt. Wilson v. Prudential Ins. Co. of America. (Pa.) 

222—Life policy assignee, which did not act for over two years on insured’s oral authorization 
to surrender policy and receive cash surrender value in payment of loan to secure which 
policy had been assigned, thereby waived right to surrender policy without further 
authorization from insured, notwithstanding that assignee was unable to find insured in 
order to make demand for such further authorization. If life policy assignee is unable 
to find insured to obtain authorization to surrender policy and receive net cash surrender 
value in payment of loan to secure which policy had been assigned, judicial proceedings 
should be instituted to sanction such surrender. Missouri State Life Ins. Co. v. 
Langreder. (U. S.) .1485 

222—Where insured oni life policy may assign policy and change beneficiary, assignee ‘of 
policy as security for a debt has prior right to so much of proceeds as may be required 
to discharge debt. Expectancy of beneficiaries named in life policy giving insured right 
to change beneficiary to relatives or Ce Nae em held no bar to right of insured to sub- 
sequently assign poticy to secure indebtedness, since such beneficiaries had no vested 
interest in policy. Provision of life policy that insured could not make himself or his 
estate beneficiary of policy held not to preclude him from assigning policy as security 
io a Yee Massachusetts Mut. ™ Ins. Co. v. Bank of California, N. A., et al. 


§ 229. NOTICE TO CANCEL. 
(1). Necessity of notice. 

229(1)—Second mortgagee’s act in tendering for cancellation fire policy issued on second 
mortgagee’s application did not affect first mortgagee’s right to notice of cancellation under 
policy provision that policy should continue in force for benefit only of mortgagee for 
ten days afer poetics to mortgagee of cancellation. Kennedy, to Use of Bogash v. 
7Etna Ins. Co. S.) 

229(1)—Provision a as policy specifying given number of days for cancellation of policy 
may be waived by parties, even in case where public has an interest such as in case of 
gener covering common motor carrier, provided canceled policy is immediately replaced 
»y similar policy of a solvent and reliable insurer. Automobile Ins. Co. of Hartford, 
Conn., et al. v. Southern Transp. Co. et al. (Tex.) 5 a ; 


VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 


§ 226. REVOCABILITY OF CONTRACT IN GENERAL. 

226—Ljife insurance trust agreement authorizing insured to withdraw any policy from custody 
of trustee at any time, and reciting that trust should be irrevocable without reservation 
of interest in insured or his estate, held irrevocable only as to policies not withdrawn at 
time of insured’s death, and hence withdrawal of policies from custody of trustee 
effected revocation of trust as such policies. Renhable Life , Aa. Soc. of the United 
States v. Janssen et al. (N. J.) ‘ 


§ 226. REVOCABILITY OF CONTRACT IN ‘GENERAL. 
226—Right to cancel automobile fire policy can be exercised only because it is reserved in 
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policy and can be exercised only as provided therein. St. Paul Fire & Marine wa 


. v. C. L. T. Corporation for use of Houston. (Ga.) 

§ 228. RIGHT OF INSURER TO CANCEL. , : 

228—As regards insurer’s right to bring suit in equity to cancel life policy because of fraud 
in procurement, “contest” within purview of provision of policy that it should be noncontest- 
able after certain time, means present contest in court, not notice of repudiation or of 
contest to be waged thereafter. Insurer can maintain equitable suit to cancel life policy 
because of fraud in procurement where insured dies during noncontestable period, since 
beneficiary, by postponing action on icy until after noncontestable period expires, might 
defeat insurer’s right to contest policy because of fraud. Where insured died | 
contestable period of life policies, suits in equity to cancel life policies because of frau 
in procurement, brought nearly 1% years before contestable period expired, held main- 
tainable by insurer, as against contention that, even if equitable relief was available, 
insurer resorted to it at too early a time. Suits in equity for cancellation of life policies 
because of fraud in procurement held not required to be dismissed because of fact that, 
peboeeent to filing of bills and before expiration of contestable period, beneficiaries 
brought suits at law on policies. Trial court, in determining whether to hold one lawsuit 


in abeyance to abide the outcome of another, must weigh circumstances, such as condition 
of court calendar, and whether one party was precipitate, or other party dilatory, and must 
weigh benefits which would be derived from holding one suit in abeyance, against 
hardship such action would cause, and ascertain a balance. American Life Ins. Co. v. 
Stewart et al. e 

$ 229. ee TO CANCEL. 


Necessity of notice. s 

229(1)—Provision in fire policy that insurer might cancel policy by giving insured five days’ 
written notice of cancellation held not waived by insured when fire occurred before 
insured knew insurer desired to cancel policy. Royal Exchange Assur. of London v. 
Luttrell et al. (Colo.) : 

229(1)—-Notice of cancellation is necessary to terminate life policy and like indeterminate 
contracts. Perkins v. Associated Indemnity Corporation. (Wash.) .... 

(2). Sufficiency of notice in general. 

229(2)—Fire licy held not canceled on five days’ notice within policy which provided 
policy might be canceled at any time by insurer giving insured five days’ written notice 
of cancellation, where letter written to insured advising him to return policy for can- 
cellation was written on March 2d and was received by insured in evening of March 4th 
or morning of March Sth, and fire occurred on morning of March 4th. Where insured 
requested agent to procure fire policies on insured’s property, insurer which later 
attempted to cancel policy under five-day notice provision contained therein held liable 
on policy where notice of attempted cancellation was written to insured March 2d and 
substitute policy was inclosed, and was received on evening of March 4th or morning of 
March 5, and fire occurred on morning of March 4th. Royal Exchange Assur. of London 
v. Luttrell et al. (Colo.) 

229(2)—Where automobile fire policy quvesiet that notice of cancellation, mailed to address 
of insured stated in policy should be sufficient notice and where insurer mailed notice to 
such address of insured within time to reach insured more than five days before auto- 
mobile was destroyed by fire and unearned premium was tendered to insured two days 
after automobile was destroyed, policy held canceled before loss, even though insured 
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did not receive notice. St. Paul Fire & Marine Ins. Co. v. C. I. T. Corporation. (Ga.).1405 


( Notice to agent or broker. 
229(3)—Agent, who was to procure policies of fire insurance for insured in a specific amount 
on insured’s property but was not authorized to maintain or replace insurance held without 
authority to accept notice of cancellation of policy, to waive five-day notice required by 
policy, or agree to cancellation of policy, since, in absence of previous course of dealing 
or other circumstance from which such authority could be implied, agent was insured’s 
agent only until policies were delivered to and accepted by insured. Royal Exchang 
Assur. of London v. Luttrell et al. (Colo.) 5 dea a 
(4). Authority of agent to waive notice. 
229(4)—Agent, who was to procure policies of fire insurance for insured in a specific amount 
on insured’s property but was not authorized to maintain or replace insurance held 
without authority to accept notice of cancellation of policy, to waive five-day notice 
required by policy, or agree to cancellation of policy, since, in absence of previous 
course of dealing or other circumstance from which such authority could be implied, 


agent was insured’s agent only until policies were delivered to and accepted by ieures. 


5 Royal Exchange Assur. of London v. Luttrell et al. (Colo.) 5 
230—Generally, there can be no cancellation of accident 
premium. Dent v. Monarch Life Ins. Co. (Mo.) 


$ 232. ACT CONSTITUTING CANCELLATION. 

232—Under accident policy provision for cancellation upon written notice being mailed to 
insured’s last-known address with check for unearned portion of premium, mailing of 
letter containing notice and unearned premium held _ sufficient to effect cancellation of 
parce. whether or not letter was received by insured. Dent v. Monarch Life Ins. Co. 

°. ; 

$ 234. RATIFICATION OF INVALID CANCELLATION. 

234—Where agent without authority attempted to substitute one fire policy for another and 
fire occurred before insured received notice of cancellation of original policy and sub- 
stitute policy, attempted ratification of agent’s unauthorized acts would have been 
ineffectual, since insurer’s liability became absolute when fire occurred. Where insured 
received notice of insurer’s desire to cancel fire policy after fire occurred together with 
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a substitute for original policy, retention by insured of substitute policy held not ratification 
of attempted cancellation of first policy. Where insured received notice of cancellation 
of fire policy after fire occurred, together with policy intended as substitute for original 
policy, bringing suit on substitute policy held not a ratification of attempted cancellation 
of original ey, so as to release original insurer of liability. Royal Exchange Assur. of 
London v. Luttrell et al. (Colo.) 

§ 235. EVIDENCE OF CANCELLATION. 

235—Burden is on party case cancellation of automobile fire policy as a defense to prove 
it. St. Paul Fire & Marine Ins. Co. v. C. I. T. Corporation. (Ga.) 1405 

235—Evidence as to conversation and correspondence between first mortgagee and attorney 
for second mortgagee, which applied for and paid premiums on fire policy, wherein 
attorney advised first mortgagee of second mortgagee’s intention to abandon proper 
and cancel policy, held insufficient to authtorize Toding that first mortgagee acquiesce 
in cancellation so as to relieve insurer of necessity of giving first mortgagee notice of 
cancellation regncet by potter. Kennedy, to Use of Bogash v. Aitna Ins. Co. (U. S.) ..1686 

§ 236. OPERATION A EFFECT OF CANCELLATION. 

236—Insurer held not entitled to destroy certificate issued under group life policy or any 
part thereof by canceling group policy after occurrence of permanent total disability 
for which benefits were provided by certificate and policy. Johnston et al. v. Travelers’ 
Ins. Co. (Ga.) 1 

236—Where method of giving notice of cancellation is provided in automobile fire policy and 
insurer gives notice of cancellation as therein provided, policy is canceled and as to loss 
occurring thereafter insurer is not liable. St. Paul Fire & Marine Ins. Co. v. C 
Corporation. (Ga.) 

236—In action on group disability policy, where it was shown that disability arose during life 
od policy, _— coneeiiotion of policy was immaterial. Pete v. Metropolitan _, 
ns. Co. Dire 

§ 237. REMEDIES FOR WRONGFUL CANCELLATION. 

237—Whether insured, suing for present value of annuity on ground that insurer had 
ae life policy, was totally and permanently disabled within disability clause of 
policy, held for jury. In action by insured for present value of annuity on ground that 
insurer had repudiated life policy, submitting question of repudiation to jury held error, 
where insurer merely notified insured that it would no longer pay disability benefits, 
since such notice did not constitute repudiation. Mere denial of liability under contracts 
of indemnity, unaccompanied by other attending facts and circumstances indicating abandon- 
ment, does not constitute renunciation of such contracts by insurer. Insured whose 
disability continued after insurer refused further payment of benefits under life policy 
held not entitled to recover present value of annuity, where insurer had not repudiated 
policy, but only benefits which had accrued to date of trial with interest on each delin- 
quency from date due until date of trial and thereafter on whole amount until paid. 
United Fidelity Life Ins. Co. v. Dempsey. (Ark.) ‘i 

237—In action on life policy with contention that insurer lapsed policy wrongfully, plain- 
tiff’s evidence held insufficient for jury where insured was notified of lapse seventy-six 
days after his premium note became due and forty-five days after policy lapsed according 
to plaintiff’s theory, and died two years later, in absence of evidence that insured made 
any attempt to pay any further premium thereon or to reinstate policy, that lapsing 
of policy prevented his further action, or that he ever considered that he was insured after 
term covered by his note. Williams v. Liberty National Life Ins. Co. (Mo.) 

237—In action for alleged fraudulent cancellation of life, health, and accident policy, refusal 
to grant nonsuit as to punitive damages on ground of total failure of evidence tending to 
support alleged fraud held not error, where insured was old, ignorant, and trusted 
insurer’s agent, who misinformed insured as to preenl disability necessary to entitle 
insured to benefits. Evidence in action on life, health, and accident policy relating to 
alleged injury sustained by insured about four years before trial held admissible on issue 
of actual damages sustained because of wrongful cancellation of policy, where insured 
connected injury with her physical condition at time of cancellation of contract, and 
also at time of trial of case, by showing that injuries affected her physical condition at 
time of cancellation of contract. Where insurer wrongfully revokes its policy and refuses 
to be bound thereby, insured may elect whether to enforce contract or to treat it as 
rescinded. Complaint in action on life, health, and accident policy, for actual and punitive 
damages for alleged fraudulent breach thereof on ground that insurer cancel policy 
and refused to accept further premiums thereon while policy was in full force and effect 
held to state cause of action based on actionable breach of contractual obligation. Refusal 
to grant motion for nonsuit in action on life, health, and accident policy for actual and 
punitive damage for alleged wrongful cancellation thereof held not error, where conflicting 
testimony was susceptible of inference that tender of premiums was made and refused by 
insurer during grace period, especially where motion was not based on ground that there 
was a total failure of evidence of cancellation by insurer. In action for alleged fraudulent 
cancellation of life, health, and accident policy, charge relating to customary practices held 
not erroneous as inapplicable, where charge was pertinent to issue whether tender of 
premiums was made while policy was in force. Charge that insurer’s failure to furnish 
insured with application blank for benefits under life, health, and accident policy would be 
fraudulent breach of contract which would entitle insured to recover both actual and 
punitive damages held not erroneous as misleading. Charging at reauest of insured in 
life, health. or accident policy with respect to mortuary table as related to life expectancy 
of individual or ordinary human average held not error as against contention tables did 
not apply to persons under disability, since such table is not conclusive, but is to be con- 
sidered as to evidence of health and habits of insured. In action for alleged fraudulent 
cancellation of life, health, and accident policy, evidence held to sustain verdict for 
insured for actual and punitive damages. In action for alleged fraudulent cancellation 
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of life, health, and accident policy, reducing verdict for $1,600 for actual damages by 
$100, held justified under evidence. Alexander vy. Durham Life Ins. Co. (S. C. 
237—Insurer which wrongfully breached life policies with disability clauses by re using to 
accept payment of annual premiums when tendered held liable for total premiums paid 
* with interest at legal rate, less pringion! and interest owing on policy loans held by 
insurer, where insured could procure life insurance but could not procure insurance with 
disability clauses. Measure of damages for wrongful breach of insurance ——s, must 
be determined on facts of each case. Rogers v. Jefferson Standard Life Ins. Co ©) 
237—Evidence whether insurer fraudulently breached life policy, so as to rmit ona of 
punitive damages, held for jury. Calder v. Commercial Casualty Ins. Co. (S. C.).. 
237—Evidence that applicant for single premium endowment policy gave insurer’s agent 
single premium in cash and received receipt therefor, but that agent lost the money and 
did not deliver the policies, and that insurer knowing the facts did not correct the sit- 
uation, held to authorize verdict for insured on issue of fraudulent breach of contract 
to insure, since agent was insurer’s agent and payment of premium to agent constituted 
ayment to insurer. Where applicant bought oe single premium endowment policies 
rom insurer’s agent, paying cash despite polic ‘provision that such premium could be 
paid only by bank draft or certified check, and insurer issued two of such policies on 
receipt of check from agent, question as to waiver of policy provision held for jury in 
action for insurer’s refusal to issue other policies after agent had lost the rest of the cash, 
since agent was insurer’s general agent and her knowledge of method of payment was 
Caputer to insurer. Issue of punitive damages held properly submitted to jury in action 
for refusal of insurer to issue single premium endowment policies, where money for such 
policies was paid to insurer’s agent but never forwarded to insurer, and evidence justified 
inferences that agent never intended policies to be delivered, and that higher official of 
peer mig have learned such facts from insurer’s records. Welch v. New York Life 
ns » te 
237—Where insurer purchased the sick and accident business of a predece »ssor and attempted 
to give insured one of their own life policies as substitute for her old policy with such 
predecessor, telling her that such old policy was canceled, but insured kept the old policy 
and paid premiums thereon, insurer held not liable for fraudulent cancellation and 
breach of old policy, since, as long as premiums were paid, no attempted cancellation 
could be effective. Cunningham v. Independence Ins. Co. Ss. C) a 
237—Rule that suit will not lie for anticipatory breach of insurance contract unless there is 
breach of the entire contract by insurer applies only to feature of contract that is under 
investigation, where such feature is complete within itself, and is not so related to another 
feature of the contract so that both rights must stand or fall together. Suit for damages 
for anticipatory breach of insurer’s obligation under disability clause of life policy held 
to lie at instance of insured, where insurer disclaimed any liability under disability clause 
and purported to cancel it, even though insurer did not purport to cancel the life 
insurance. In insured’s suit for damages for ees breach of insurer’s obligation 
under disability clause of life policy, based insurer’s purported cancellation of 
disability clause, beneficiary in the life feature Z the insurance contract held not “neces- 
sary party.” In suit for damages for anticipatory breach of insurer’s obligation under dis- 
ability clause of life policy on ground insurer cancelled disability clause, insured held 
entitled to be fully compensated in damages for wrong suffered by cancellation of the 
insurance. In disabled insured’s suit for damages for anticipatory breach of insurer’s 
future obligation under disability clause of life policy, based upon insurer’s purported 
cancellation of disability clause, measure of damages held to be sum representing aggregate 
of present value of insured’s future monthly payments during his life expectancy, as 
shown by accredited mortality tables. In suit for damages for anticipatory breach of 
insurer’s obligation under disability clause of life policy, liability of insurer which allegedly 
ee ‘r — disability clause held for jury. Needham v. American National 
ns. Co 
§ 243. OPERATION AND EFFECT OF SURRENDER. 
243—Surrender and cancellation of life policy providing for disability benefits held not to 
ee * for such benefits already accrued. Magaliff v. ae York ite Ins. Co. 


§ 244. REPAYMENT AND RECOVERY OF PREMIUMS OR PAID. UP VALUE 
ON SURRENDER 

244—In suit for cash surrender value of life policy, heirs and estate of deceased'brother of 

insured who had paid premiums on policy and obtained loans thereon without consent of 


insured held not “necessary parties,’”’ where insured sought no relief from heirs and 


estate. Security Mutual Life Ins. Co. v, Brunson, (Miss.) 

244—Insurer on industrial policies covering lives of minor children and containing the usual 
facility of payment clause by which insurer could pay the one equitably entitled to the 
proceeds of the insurance held liable to mother of the children for the surrender value 
of the policy where insurer attempted to pay mother the surrender value but the. father 
had obtained the proceeds by indorsing the mother’s name without her consent, as 
against contention that father was paid under the facility of payment clause, since there 
was either a valid election to recognize the mother as entitled to receive the surrender 
value or insurer practically construed the contract in favor of mother as one authorized 


100 
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to receive the surrender value. Kashdan v. Metropolitan Life Ins. Co. et al. (N. Y.)..1567 


244—Under fire, windstorm, and plate glass policy authorizing insurer to retain premium 
based on “short rate,” if policy was canceled by insured, and to retain “pro rata”’ 
premium which was lower than short rate, if policy was canceled by insurer, insured, 
which had not oe oan at time it canceled policy, held required to od ha, 3) 
for protection received based on the short rate plan. State Fair of Texas v. (Tex.) 


§ 246. RESCISSION BY AGREEMENT OF PARTIES. 


246—Primarily, employer and insurer are contracting parties in group life policy, and employer 
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has right to continue or refuse to continue policy, and refusal to continue icy under 
executed agreement with insurer will not continue any right in holders of certificates issue 
thereunder to hold insurer liable thereon for loss occurring after euneciatien of master 
policy. Agent whose authority is limited by terms of group policy held without authority 
to continue policy in force after cancellation thereof unless insurer agrees to such con- 
tinuation or there has been an acceptance of premiums paid to keep policy in force. 
Holder of certificate issued under group life policy containing provision for agence of 
disability benefits held not entitled to recover disability benefits under licy after 
cancellation of master policy, notwithstanding acceptance of payments by cones er, where 
employer did not act as agent for insurer in acceptance of premiums. Lancaster v. 
Travelers’ Ins. Co. (Ga.) 
Where common motor carrier, first insurer, and second insurer agreed that old policy 
issued by first insurer represented coverage to July 20, 1931, and that new policy issued 
by second insurer represented coverage from and after that date, second insurer held 
liable under new policy for fire occurring July 21, 1931, notwithstanding Railway Com- 
mission rejected new policy on ground that old policy could not be canceled until 30 days’ 
notice had been served in compliance with commission’s rule and terms of policy. Rule 
of Railway Commission —s: 30 days notice before existing fire policy covering 
common motor carrier can be canceled is inapplicable where insurance policy issued by 
solvent and reliable insurer is by agreement of parties substituted for an existing policy. 
Automobile Ins. Co. of Hartford, Conn., et al. v. Southern Transp. Co. et al. (Tex.)..1750 

§ 249. ACTIONS FOR RESCISSION. 

249—Evidence held to support decree annulling life policies, requiring beneficiary to surrender 
them to insurer and insurer to pay beneficiary balance of premiums paid on policies on 
ground of intentional false representations as to material matters by insured in application 
for policies. Home Life Ins. Co. v. Heins. (N. 

249—Where insurer in bill to avoid life policy alleges ‘actual fraud in its procurement, bill 
must be dismissed unless allegation is proved, notwithstanding proof of misrepresentations 
not constituting actual fraud which would otherwise be sufficient to avoid policy. Metro- 
politan Life Ins. Co. v. Lodzinski et al. (N. J.) 881 

249—In insurer’s suit to cancel riders to life policies providing | for increased disability 
benefits, application and report of medical examination which were not attached to policies 
held inadmissible to prove fraud, since provision for disability benefits and provision 
for paying insurance on life, though contained in same policy, are severable and distinct 
contracts. Mutual Life Ins. Co. of New York v. Stroehmann et al. (U. S.) ta 


IX. Avoidance of Policy for Misrepresentation, Fraud or Breach of War- 
ranty or Condition. 

(A) GROUNDS IN GENERAL. 

§ 250. STA TeRy PROVISIONS. 


In general. 
250(1)—Statute denying insurance company defense based on false and fraudulent statements 
in application unless matter misrepresented actually contributed to death of insured in 
judgment of jury held not unconstitutional as applied to foreign life insurance company 
doing business in state as depriving company of property without due proce - - law or 
denying equal protection of laws. New York Life Ins. Co. v. Strong. (Okla. 15 


252. REPRESENTATIONS. 
,253. —— IN GENERAL. 


False answers in application for insurance, to be available as defense to policy, must 
“2 shown to have been made with intent to deceive, to relate to matters intrinsically 
material to risk, and to have been relied on by insurer, Nationa? Lite & Accident 
Ins. Co. v. Cummings. (Ala.) . 
253—‘‘Representation”’ is not, strictly speaking, part of contract of insurance, or of “essence 
of it, but rather something collateral or preliminary, and in nature of inducement to it. 
Schroeder v. Metropolitan Life Ins. Co. (Mont.) Ae 7 
§ 255. MATERIALITY 
255—Misrepresentation or concealment, to avoid life policy, must be both material 
fraudulent. Zoch v. Metropolitan Life Ins. Co. (N. J.) ards Wea Sieve 
§ 256. EFFECT OF MISREPRESENTATION. 
(1). In general. 
256(1)—-False statement in application for insurance need not be sole inducement to the 
contract nor chief influence inducing insurer to action in order to be available as defense 
in action on policy, if as a contributory influence it operated on mind and conduct of 
insurer to any extent. National Life & Accident Ins. Co. v. Cummings. (Ala.) 
(2). Knowledge and intent of applicant. 
256(2)—Statutory provision that failure to state material fact, if not done fraudulently, shall 
not avoid contract althought willful concealment of fact which would enhance risk 
would avoid policy, held inapplicable where untrue answers were given in application for 
fe olicy which materially affected risk. National Life & Accident Ins. Co. v. 79 
(Ga. 3 
256(2)—Misrepresentation in application for life policy will not avoid policy unless fraud- 
ulently made where there is no warranty as to truth of representations, or no provision 
that policy is conditioned upon truth of poptegentationy or that falsity thereof will avoid 
policy. Houston v. Metropolitan Life Ins. Co. (Mo.) 567 
256(2)—-Misrepresentation or concealment, to avoid life policy, must be both material and 
fraudulent. Zoch v. Merges Life Ins. Co. (N. J.) 587 
256(2)—In action at law on life policy, misrepresentation in material matter in application 
must have been made acne to void pon. wares v. New York wae, Ins. 
Co. (U. S.) ne ol 19 
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§ 257. CONCEALMENT. 

§ 258. —— IN GENERAL. . - . 

258—Generally, in absence of fraud, failure of insured to disclose a fact with reference to 
which no questions are asked is not such a concealment as will avoid a policy. C. I 


Corporation v. American Central Ins. Co. (Calif.) ............-.0-e cece eeeees ee >. 11402 
258—Misrepresentation or concealment, to avoid life policy, must be both material and 
fraudulent. Zoch v. Metropolitan Life Ins. Co. (N. J.) ......... cece cece eee eees 587 


258—Exercise of utmost good faith is required of parties about to enter into insurance contract, 
and suppression of material facts which party is bound in good faith to disclose is 
uivalent to false representation. Moore v. Pilot Life Ins. Co. (U, S.) ............ 494 
258—Failure of insured’s agent, in making oral application for fire policies, to disclose that 
insured’s title was encumbered by second mortgage and judgment lien, held not conceal- 
ment of material facts invalidating policies, where no questions respecting matter were 
asked, and insurance agent had knowledge of general condition of property, its location, 
and worth. Koch et al. v. Transcontinental Ins. Co. et al. WE eo EE sect eee unt 709 


( ce ss 
259. KNOWLEDGE OF FACTS BY APPLICANT OR HIS AGENT. 
259—Insured’s failure to inform insurance agent that judgment for foreclosure of mortongs 
and sale had been entered against property at time of oral copeensinn for fire policies held 
not to avoid policies on ground of concealment, where fact of such judgment was not then 








known to insured. Koch et al. v. Transcontinental Ins. Co. et al. (Wis.) .......... 709 
§ 260. MATERIALITY. : , ; P 
260—Misrepresentation or concealment, to avoid_ life Rolie. must be both material and - 

fraudulent. es ee eg oi eee scene tccvseuesiees 587 


och ‘ee 
§ 262. FRAUD OR FALSE SWEARING IN OBTAINING INSURANCE. 
262—Fact that insured obtained new policy in place of old policy rather than cash surrender 
value of old policy because of persuasion of soliciting agents of insurer held not to absolve 
insured of fraud in obtaining new policy while she was in last stages of tuberculosis. 
Metropolitan Life Ins. Co. v. Lodzinski et al. Sn 2a CC ease ess ee Se ge ad <» 00 
§ 263. ARRANTIES. 
265. DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS. 
265—Statements attached to life policy as part and basis thereof relating to previous illness 
and treatment by physician are deemed warranties as to truth of answers to questions 
propounded, and any material variation therein, whereby nature or extent or character 
of risk is changed, will avoid policy, whether statement was made in good faith or 
willfully or fraudulently. National Life & Accident Ins. Co. v. Gordon. (Ga.) ...... » 793 
265—In suit on life policy providing that in absence of fraud statements contained in appli- 
cation should be deemed representations and not warranties, whether policy was invalidated 
by incorrect answer in application as to whether applicant had suffered from certain 
named diseases depended on whether applicant answered question in good faith. Day v. 
National Reserve Life Ins. Co. (Kan) Ss eae pa SR ia ate kate Ba ees che 816 
265—Statement in application for insurance to effect that applicant is in sound health and 
has not consulted a doctor within a given period is a “representation” and not a “war- 
ranty” difference between the two being that falsity of statement in representation does 
not vitiate policy unless material and of such character as may be presumed to have 
influenced insurer, whereas, in other case, falsity of statement voids policy whether 
material or not. Fox v. Life Ins. Co. of Virginia. (La.) be Aes ee 294 
265—Misrepresentation renders policy void on ground of fraud while noncompliance with 
warranty operates as express breach of insurance contract. Schroeder v. Metropolitan 
I, “NEN ad ics lonley vi pode se erkaceenicaies' sk ee iaa eS af . ....1248 
265—Even though application for life policy contained clause to effect that statements in 
application should form basis of contract of insurance, such statements, in absence of 
fraud, must be deemed representations and not warranties under express provisions of 
policy, and hence misstatements would be ineffectual to avoid policy unless fraudulently 
made. Houston v. Metropolitan Life Ins. Co. (Mo.) ; <2 567 
265—Misrepresentations made by insured in application to avail insurer as defense reauire 
showing by insurer that statements were not only untrue, but that they were willfully 
false, fraudulent, misleading, and made in bad faith. where statements in application are 


representations as distinguished from warranties. Atlas Life Ins. Co. v. Holt et al. 
OD bit tc Ros ar ne Yb igs lini ads ema wean Kh he weer 356 
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nolicv unless contained in written application of which copy was indorsed on or attached 
to policy, statements by insured in application are to be construed as representations and 
not warranties in absence of fraud. New York Life Ins. Co. v. Strong. (Okla.) 1574 
265—In insurance application “‘representations’’ must be honest belief of insured and need 
only be substantially true, while “warranties” must be strictly true irrespective of horecty 
of statement. Parties to insurance contract may agree that statements will he treated 2s 
representations. Golichtly et al. v. New York Life Ins. Co. (U. S.) 10 
& 266. WARRANTIES AS PART OF CONTRACT. 
266—Warranty must be part and parcel of insurance contract. made so hy express agreement 
of parties on fare of policy. Schroeder v. Metropolitan Life Ins. Co. (Mont.) 1248 
$ 267. —— FULFILLMENT OF BREACH. 
267—“Warranty” in policy is in nature of condition precedent and must be strictly complied 
with or literally fulfilled, though not actually material to risk, to entitle insured to 
recover on nolicv. Schroeder v. Metropolitan Life Ins. Co. (Mont.) 1248 
§ 268 EFFECT OF BREACH. 
268—Material misrepresentations in application for life policy, even though innocently mode. 
will avoid policv where representations are warranted to he true. or policy is either 
canditioned nnon their truth. or provides that falsity of representations will avoid policy. 








Houston v. Metropolitan Life Ins. Co. (Mo.) 
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268—Under Rhode Island common law, life policy procured by material false representation 
by insured which he warranted to be true is vordable by insurer, irrespective of whether 
representation contributed to insured’s death. Columbian Nat. Life Ins. Co. v. Industrial 
Trust Co. et al. (R. I.) ame . ies dees i widieeae fees es ee 

§ 271. PARTIES AFFECTED BY AVOIDANCE OF POLICY. 

271—Failure of mortgagee to give insurer notice of change of ownership of insured property 
as required by standard mortgagee clause in fire policy, where any changes of ownership 
directly or indirectly from the insured owner, whether occurring before or after issuance 
of policy, came to knowledge of mortgagee either before or after issuance of policy, would 
defeat recovery under mortgagee clause. Wright et al. v. Firemen’s Ins. Co. of Newark, 
ne Get & G. x Sheth aerere 

(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


§ 281. AMOUNT OR VALUE. 

281—False statement by insured inserted in policy as to cost to insured of insured automobile 
held to invalidate automobile fire and theft policy providing that insured warranted truth 
of statements contained therein, and that policy should be void if statements were untrue. 
Weinroth v. New Jersey Mfrs. Ass’n Fire Ins, Co. (N. J.) 

§ 282. TITLE OR INTEREST OF INSURED. 

. Construction and effect of provisions of policy. 

282(1)—Provision that untrue representation as to ownership of insured property renders 
fire policy void from inception of policy is valid, and breach thereof precludes recovery 
on policy unless there is a waiver or estoppel which precludes insurer from setting up 
such provision as a defense. Kobzina v. Empire State Ins. Co. (Ill.)....... 

282(1)—Fire policy is valid only if insured has insurable interest in property both at time 
of issuance of policy and at time of loss, unless upon his subsequent purchase of property 
insurance is transferred to him with insurer’s consent. Becker et al. v. Farmers’ Mut. 
Fire Ins. Co. of Rock Tp., Jefferson County. (Mo.) 

(2). Character of title or interest in general. 

282(2)—Insured who acquired title to mortgaged property by means of credit transaction 
in which insured’s brother-in-law transferred property to company which had loaned 
money thereon which transferred property to insured held “sole and unconditional 
owner” of property, and hence entitled to recover under fire policy for loss of building 
as against contention that moral hazard was increased because insured did not have 
pecuniary interest in property. Insured who acquired title to mortgaged property which 
formerly stood in name of her brother-in-law, by means of credit transaction, held entitled 
to recover on fire eer even if property was put in insured’s name for purpose of 
avoiding claims of brother-in-law’s creditors, since fact that title would -be voidable b 
creditors was not available to insurer. France v. Firemen’s Ins. Co. of Newark, N. J. 


diately upon execution of deed notwithstanding that deed contained condition subsequent 

upon nonperformance of which title would have been divested. Becker et al. v. Farmers’ 

Mut. Fire Ins. Co. of Rock Tp., Jefferson County. (Mo.) ... su ate eee 
(5). Title in husband or wife. 


282(5)—Where husband and wife are joint owners of proptrey, husband cannot take out fire 
policy as the sole owner. Kobzina v. Empire State Ins. Co.  (IIll.) 
(6). Effect of mortgage or other lien. 
282(6)—Existence, when fire policy is issued, of bill of sale executed by insured conveying 
insured property to secure debt, precludes recovery on -— providing that it shall be 
( 


void unless insured has sole and unconditional ownership of property insured. Peoples 
Credit Clothing Co. v. Scottish Union & National Ins. Co. (Ga.) ......... 

282(6)—Mortgagor’s title after judgment of foreclosure and order of sale, and during period 
of redemption, but before sale, held that of “‘unconditional and sole ownership,” within 
fire policy provision rendering policy void unless insured’s interest should be that of 
“unconditional and sole ownership.” Koch et al. v. Transcontinental Ins. Co. et al. 


(Wis.) 
(13). Vendor and purchaser of poe property. 

282(13)—Warranty. that conditional buyer of truck made down payment of specific sum con- 
tained in theft policy covering truck, and insuring conditional buyer and conditional 
seller’s assignee, held not breached because of fact payment consisted of secondhand 
truck at valuation fixed by parties to the sale, since acceptance of used truck as part 
payment for new one was common practice, and insurer had duty, if it desired to know 
whether specified amount was paid in meney to make specific inquiry. C. I. T. Cor- 
poration v. American Central Ins. Co. (Calif.) apie: i a ea j ; 

§ 283. INCUMBRANCES. 

(2). Effect of statutory provisions. 

283(2)—Under statutes, encumbrances on realty not indorsed on farmers’ mutual fire policy 
will render policy void unless insurer waives failure to indorse. Encumbrances not indorsed 
on. farmers’ mutual fire policy rendered policy void under statute providing that if 
premises be encumbered, the policy shall be void unless true title of assured and encum- 
brances be expressed thereon, notwithstanding that there was no written application for 
policy. Under statute providing that policy issued by farmers’ mutual fire insurance 
company should be void if premises be encumbered unless encumbrance be expressed 
thereon, acceptance of farmers’ mutual fire policy containing provision against encum- 
brances is equivalent to declaration that assured is unconditional and sole owner of 
nremises, notwithstanding that no application for policy may have been executed. Western 
ne Life Ins. Co. v. New Madrid County Farmers’ Mut. Fire Ins. Co., Inc. 
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(3). Existence and nature of incumbrances, 

283(3)—Deeds of trust given prior to issuance of farmers’ mutual fire policy, by one of two 
artners owning land, held “encumbrances,” within statute providing that, if premises 
be encumbered, ple shall be void, unless true title of assured and encumbrances be 
expressed thereon. estern & Southern Life Ins. Co. v. New Madrid County Farmers’ 
taal ha CREA SA ERE G Si-bs +a e LENE DEERE REL EO SS 

§ 286. SPECIAL CIRCUMSTANCES AFFECTING RISK. 2 

286—Fire policies procured because of threats to dynamite house omnis insured property, 
and without disclosure of such facts, held void for concealment of facts known to 
material to risk. Renewal fire policy issued prior to knowledge by insured of threats to 
dynamite house containing paaperty insured held not void for concealment of material 
fact, though policy did not take effect till after insured had acquired such knowledge. 


066 


Great American Ins. Co. of New York v. Clayton. (Ky.).........ccccccccccccscecees 1040 


§ 288. OTHER INSURANCE. 
(1). In general. 

288(1)—To constitute “other insurance,” within provision of policy which makes such addi- 
tional insurance a bar to its own validity, insurance must be upon same subject matter 
and interest. Cova v. Bankers & Shippers Ins. Co. of New York. (Mo.) ............ 

288(1)—Insurer held not relieved of liability under fire policy on ground that insured at time 
of application falsely represented that there was no other insurance on property, where 
other policy contained standard mortgagee clause and lapsed as to insured, according 
to its terms, for failure to pay assessment, notwithstanding mortgagee paid assessment upon 
emand, since such other policy was void as to insured and was not revived by mortgagee’s 
payment, even if insur reimbursed mortgagee. Willits v. Camden Fire Ins. Ass’n. 


(C) MATTERS RELATING TO PERSON INSURED. 
§ 291. HEALTH AND PHYSICAL CONDITION. 
(1). In general. 
291(1)—Alleged misrepresentation in application for life policy as to insured’s prior health 
and medical treatment by failure to disclose that insured had previously suffered from 
hyperacidity and ulcer of stomach held not to require cancellation of policy or preclude 
recovery thereon where cause of insured’s death was pneumonia. National Reserve Life 
a oR. I, 6 16. oh ain @AAIY 0. bE EMO, BASE ON-EIA Ob SR ARP SO OU ER SOS 
291(1)—Rule, that statute providing that matter misrepresented in securing life policy must 
contribute to contingency on which policy is to become due to avoid policy applies to 
warranties and representations and to both innocent and fraudulent misrepresentations, 
held not to defeat recovery on life policy on which liability was sought to be avoided on 
sae 3 insured had misrepresented her health. Houston v. Metropolitan Life Ins. 
0. 0. a aia 
291(1)—False representations by insured in life policy application as to health and attendance 
by physician and hospitalization within five years preceding application held material to 
risk se that policy, issued by insurer in reliance upon such statements, was void. Sam- 
son v. Metropolitan Life Ins. Co. a as ; are ; a : 
291(1)—Representations in insured’s application for life policy that his health was not 
impaired, that he had never suffered from certain enumerated diseases, and that he had 
never had accident or injury, held material representations, falsity of which was ground 
for cancellation of policy. eserve Loan Life Ins. Co. v. McCoy. (U 5 a 
291(1)—False representation in application for health and accident policy relating to pre- 
vious condition of insured’s health held to preclude recovery by insured for accident in 
which he was scalded, as against contention that there must be casual connection between 
false représentation and loss. Mutual Ben. Health & Accident Ass’n v. Alley. (Va.) 
(3). Knowledge and intent of applicant. 
291(3)—If insured with actual intent to deceive failed to disclose that he had suffered an 
attack of sleeping sickness, consulted physician, and suffered partial stroke of paralysis 
and permanent residual impairment and control of one arm and one leg, insurer would 
be entitled to cancellation of life policies. Statements in application for life insurance 
regarding prior illness and consultations with physicians are material, as regards insurer’s 
right to cancel policy for fraud. Equitable Life Ins. Co. of Iowa v. Carver. et al. (U. S.) 
(4). Representations as to the existence of specific diseases. 
291(4)—Statement in application for life policy that insured does not have disease of such 
known incurability and fatal character as tuberculosis, where false, will void policy issued 
thereunder. National Life & Accident Ins. Co. v. Cummings. (Ala.) ; . 
291(4)—Ordinarily, insurance policy will be forfeited for false response of insured to insurer’s 
request for information relative to specific disease of applicant. Dickerson v. Pacific 
Mutual Life Ins. Co. of California. (W. Va.) . ; ay 
(5). Good or sound health. 
291(5)—“‘Sound health” as used in condition of life policy was term used to assert that 
applicant was free from any eee affliction of serious nature tending to undermine 
constitution of subject, and did not apply to temporary indispositions. Stipulation in life 
policy wherein it was agreed that, if insured was not in sound health on date of policy, 
insurer might declare policy void, was “warranty” or “condition precedent” which must 
be strictly —— with or literally fulfilled to entitle beneficiary to recover on policy. 
Schroeder v. Metropolitan Life Ins. Co. (Mont.) Yes ; 
§ 292.° MEDICAL ATTENDANCE. 
292—Life policy issued ‘on application, stating that insured’s only prior illness had been two 
attacks of biliousness for which he was treated by named physicians, ‘held void, where in 
fact insured had been treated by another physician for illness caused by excessive use of 
alcohol. National Life & Accident Ins.°Co. v. Gordon. (Ga.) f Salk ies 
292—Where insured who had obtained life policy in July, 1925, on August 5, 1933, made 
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application for additional insurance with same insurer, statement in health certificate of 
August 9, 1933, that insured had not undergone medical or physical treatment since 
date of his last statement held not false notwithstanding he had been subjected to surgical 
operation for gastric ulcer in 1929, since statement in health certificate referred to state- 
ments made in application on August 5, and not to medical examination occurring in 
=— with issuance of first policy. National Reserve Life Ins. Co. v. Humphreys. 
(Kan. mie «a6 new Make aeal es Balee vodewites ‘ 
292—lInsured’s failure, in aplication for industrial life policy, to disclose medical treatment 
and advice for persistent case of bloody urination held a “wilful misrepresentation”’ 
of a material fact relieving insurer from liability under statute relieving insurer from 
liability for willful misrepresentation in application which conceals facts as to ill health 
of insured existing at time of application. Fox v. Life Ins. Co. of Virgina. (La.) 
292—“‘Attended by a physician,” as used in application for insurance, requires an 
attendance with reference to some disease of a serious character, affecting sound bodily 
health, and does not refer to a mere temporary indisposition or an ailment trivial in its 
nature. Representation in application for life policy that insured had not been attended 
by a physician held not necessarily fraudulent so as to avoid life policy, where insured 
may not have been suffering from cancer at time of representation and, if she was so 
suffering, knowledge of her disease had been purposely kept from her. Houston v. Metro- 
politan Life Ins. Co. (Mo.) Shee es 
292—Insured was under no duty in application for life insurance, when asked to state whether 
he had been treated or consulted physician for his disorder, to recall ordinary visits for 
ogvice 8s to minor ills. Goldstein v. Equitable Life Assur. Soc. of the United States. 


by physician and hospitalization within 
to risk so that policy, issued by insurer in reliance upon such statement was void. 
Samson v. Metropolitan Life Ins. Co. (N. Y.) ......... ; ; 
292—“Consultation with or attendance by physician” contemplated by general question in 
application for life policy refers to consultation or attendance for substantial ailments 
or illnesses such as would, or might, affect contract of insurance, and does not contemplate 
affirmative answer in case of consultation or attendance merely for slight, temporary, 
or immaterial illness. Atlas Life Ins. Co. v. Holt et al. (Okla.) tae SoA 
292—Where application for life policy stated applicant had only a previous illness of 
neumonia, failure to state that she had undergone mastoiditis operation and was_con- 
ned in hospital for 13% months with drainage tubes in her head, and had since suffered 
intermittently from septicemia, held fraud and concealment of material facts_ sufficient 


1533 


to avoid liability on policy. National Life & Accident Ins. Co. v. Burden. (Tex.) 1630 


292—Applicant for life policy is not required to disclose consultation with physician for slight 
or temporary ailments. Evidence that insured, under life policy providing that state- 
ments made by insured should be deemed representations rather than warranties, had 
been treated by physician for boil and had suffered slight attacks of rheumatism and 
influenza within year preceding application for policy held insufficient to avoid policy 
on ground of fraudulent misrepresentations in application that insured_had not consulted 
physician, or had rheumatism or trouble with respiratory organs. Golightly et al. v. 
New York Life Ins. Co. (U. S.) 

292—If insured with actual intent to deceive failed to disclose that he had suffered an attack 
of sleeping sickness, consulted physician, and suffered partial stroke of paralysis and 
permanent residual impairment and control of one arm and one leg, insurer would be 
entitled to cancellation of life policies. Statements in application for life insurance 
regarding prior illness and consultations with physicians are material, as regards insurer’s 
right to cancel policy for fraud. Equitable Life Ins, Co. of Iowa v. Carver et al. (U. S.) 

292—-Where aseel stated to agent procuring renewal of health and accident policy that he 
had not received medical treatment within five years and that his situation had not 
changed since lapse of old policy, false statement in application that insured had never 
received any disability benefits and fact that he had received medical treatment within 
five years avoided policy, although answers in application were never read to insured. 
Mutual Ben. Health & Accident Ass’n v. Alley. (Va.) ; 

292—Insured held not entitled to recover disability benefits under life policy providin 
that falsity of answers in application would bar recovery if made with intent to deceive or, 
if falsity materially affected risk, where, in answer to question whether insured had 
been treated for certain diseases, including influenza, insured admitted treatment only for 
pneumonia 12 years prior thereto when in fact he had recently suffered an attack of 
influenza. Dickerson v. Pacific Mutual Life Ins. Co. of California. (W. Va.) 

§ 296. OCCUPATION. 

296—Insurer held liable for disability and death benefits on certificate issued by employer 
under group policy requiring that, to be eligible for insurance thereunder, employee must 
have been employed for 6 months, regardless of whether employee was actually eligible 
to receive certificate at time of issuance thereof in absence of showing of fraud, accident, 
o. see on employer’s part in issuing certificate. Metropolitan Life Ins. Co. v. Pope. 

rk. + 


296—That insured represented that his occupation for 14 years preceding application for life 
policy had been that of a plasterer, when for half that period he had been incarcerated 
in penitentiary for robbery and was merely paroled convict at time of his application, 


held to preclude recovery on life policy where circumstances attending his death involved 
his engagement 


Co. (Kan.) ~~ 
§ 299. SPECIAL CIRCUMSTANCES AFFECTING EXTENT OF RISK. 


299—-Where insured stated to agent procuring renewal of health and accident policy that 


he had not received medical treatment within five years and that his situation had not 


1839 





The Insurance Law Journal, Vol. 88 


changed since lapse of old policy, false statement in application that insured had never 
received any disability benefits and fact that he had received medical treatment within 
five years avoided policy, although answers in application were never read to insured. 
Mutual Ben. Health & Accident Ass’n v. Alley. (Va.)............ 


X. Forfeiture of Policy for Breach of Promissory Warranty, ‘Covenant 
er Condition Subsequent. 
(A) GROUNDS IN GENERAL. 


§ 306. CONDITIONS SUBSEQUENT. 

§ 309. ——— EFFECT OF BREACH. 

309—Temporary noncompliance with terms of fire policy does not work a forfeiture. Shelton 
v. Great American Ins. Co. of New York. (Mo.) 


1 
309—Breach of condition of policy will avoid policy, oh of whether or not breach 
18. 


in fact prejudices insurer. Hunt v. Dollar et al. ( ee ae Se al “f 
§ 310. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(2). Nonpayment of premiums or assessments, 
310(2)—Under life policy providing for 31-day grace period and that policy would be void 
in event of default in payment of premiums, where timely notice of intent to forfeit 
was served on insured and valid subsequent agreement was entered into extending date of 
payment, parties were bound by subsequent agreement making further notice unnecessary, 
and policy lapsed when premium was not paid prior to expiration of extension agreement, 
although insurer gave no additional notice of intent to forfeit. Hildyard v. Mutual 
Life Ins. Co. of New York. (Kan.) 
310(2)—Insured by obtaining at his request an extension of time for payment of premium 
note for less than 30 days so as to make impossible giving of required 30 days’ notice 
by insurer, thereby waived benefit of statute requiring such 30 days’ notice as condition 
of forfeiture of fire policy for nonpayment of premium. Under statute prohibiting for- 
feiture of fire policy for nonpayment of premium note unless insurer should give notice 
to insured of its impending maturity, fact that insurer is ignorant of extension of time 
of payment of note by agent having ostensible authority to make such extension does not 
relieve insurer from ect of noncompliance with statute. Meyer v. National Fire 
Ins. Co. of Hartford, Conn. (N. D. 
§ 311. PARTIES AFFECTED BY FORFEITURE OF POLICY. 
(1). In general. , 
311(1)—Where automobile liability policy included coverage required by “Financial Respon- 
sibility Act,’’ but limited such coverage to limit stated in act, insurer was not absolutely 
liable to insured’s guest injured while riding in insured’s automobile, where it was not 
shown that insured had had a previous accident causing damage of over $100, but insurer 
was entitled te rely on breach of “co-operation clause” i 
et al. v. Metropolitan Casualty Ins. Co. of New York. Sacer aa acti . 
311(1)—Automobile liability policy held avoidable as against person injured by negligence 
of insured in operation of automobile because of misconduct of insured in violation of 
condition precedent to liability under policy, since third person for whose benefit contract 
is made has no greater or more extensive right than exists by terms of contract. Statute 
relating to automobile liability insurance held not to create liability against insurer or 
to negative rule that insurer is not liable unless insured is, or that defense under policy 
relieving insurer from liability as against insured also relieves it from_ liability as 
against injured persons, although statute authorizes suit against insurer without joinder 
of insured as defendant, since liability against insurer, if any, is created by insurance 
contract. Hunt vy. Dollar et al. (Wis.) : : 
(3). Mortgagees and their assignees. ; ; , 
311(3)—Failure of mortgagee to give insurer notice of change of ownership of insured 
property as required by standard mortgagee clause in fire policy, where any changes of 
ownership directly or indirectly from the insured owner, whether occurring before or 
after issuance of policy, came to knowledge of mortgagee either before or after issuance 
of policy, would defeat snovee? under mortgagee clause. Wright et al. v. Firemen’s 
Ins. Co. of Newark, N. J. (N. Y.) .. Serr ea Sia h eeas 
311(3)—Mortgagee’s assignee, suing on fire insurance policy covering dwelling on mortgaged 
lot, held not incumbered by obligations mentioned in main body of policy, provisions of 
which as to change of interest, title, or possession were immaterial in such action; only 
question being whether plaintiff had title at time of fire under mortgage clause. Massaro 
v. National Fire Ins. Co. of Hartford, Conn. (N. Y.) ... sees Conte Bra 
311(3)—Where clause of fire policy and statute provided that mortgagee’s interest should 
not be invalidated by act of owner or by obtaining of subsequent policy in another fire 


insurance company which was not “payable to, held by or consented to by mortgagee, 
subsequent policy not payable to mortgagee or consented to by it held not cancellation of 
prior policy, so that mortgagee was not required to look to new policy for compensation 
or to prorate its loss between the two policies. Springfield Fire & Marine Ins. Co. v. 
Wm. Eameron & Co. Inc. (Tex) ...... pte tere eeeeeey ones 
311(3)—Mortgagee clause in fire policy results in entirely separate insurance of mortgagee’s 
interest, not affected by acts of owner. Kennedy, to Use of Boga 
(U. S.) wee 


(Te) 
§ 319. CHANGE IN USE OF BUILDING. 
( 


. In general. 
319(1)—Heldine am club meeting on insured premises without knowledge of mortgagor. 
execution of lease of part of premises for tailor shop which had not commenced opera- 
tions, and keeping of gasoline on premises without knowledge of mortgagor, all in violation 
of fire policy, held not to avoid policy as between mortgagor and insurer which had paid 
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insurance to mortgagee and taken assignment of ne 
De Corso v. Concordia Fire Ins. Co. of en 

§ 323. “TTS BECOMING VACANT 

(1). In general. 

323(1)—Althou h contracts of fire imsurance generally contemplate occupancy of insured 
remises, t may also contemplate nonoccupancy and riods of vacancy. Rivetta v. 
ankers & Shippers Ins. Co. of New York et al. (N. PS 

323(1)—Clause that fire policy shall be void if premises became vacant and unoccupied and 
so remain for specified time is reasonable, valid, and binding. Insurer need not show, 
to avail itself of breach of clause making fire policy void if premises become vacant or 
unoccupied for specified period, that vacancy increased risk. Under clause making fire 
void if premises become vacant and remain so beyond stipulated period, vacancy 

ond such limit merely suspends insurer’s liability under policy and subsequent occupancy 


of premises _ expiration date of policy revives policy. Carolina Ins. Co. of Wil- 
1 


———-_, N.S . v. St. Charles. (Tenn.) 
What constitutes vacancy or nonoccupancy. 
123(3)—Ocsry tion of house, as required by fire insurance policy providing for forfeiture 
thereof if house became vacant, unoccupied, or uninhabited for over ten days, does not 
require that some person live in it every moment, but only that there be no cessation of 
occupancy for any considerable period, not exceeding ten Gye. ZEtna Ins. Co. of 
Hartford, Conn. v. Robinson et al. (Ind.) . 
323(3)—Where coal breaker contained all machinery and equipment ‘necessary to operation, 
and was ready for immediate use and watchmen were in breaker each day and each night 
and breaker was visited each day by insured’s employees, breaker which was not in 
operation held not “vacant” within fire policy provision that policy would not cover 
breaker if it was “vacant” more than 40 days. John Conlon Coal Co. v. Rochester 
American Ins. Co., New York. (U. 
323(3)—Where coal breaker contained all machinery and equipment necessary to its ‘operation 
and was ready for immediate use, and watchmen were in breaker each day and each 
night and breaker was visited daily by insured’s employees, breaker which was not in 
operation held not “vacant’’ within fire policy pennddion that olicy would not cover 
breaker if it was unoccupied more than 40 days. John Conlon Coal Co. v. Westchester 
Fire Ins. Co. of New York. (U. S.) i 
(4). Temporary absence of occupant. 
323(4)—Where fire policies provided that poanion might remain vacant for period not 
exceeding six consecutive months, fact that premises were vacant at time of fire held 
not to relieve insurers of liability on such policies where vacancy had been for less than 
six months. Rivetta v. Bankers & Shipp pers Ins. Co. of New York et al. (N. 
323(4)—Condition of fire policy that buildings insured were occupied by owner was waived 
where another clause provided that policy should be void if buildings became vacant or 
unoccupied and so remained for 10 days. Buckman v. Home Ins. Co. et al. (N. J.) 
§ 326. KEEPING OR USE OF PROHIBITED ARTICLES. 
(3). Gasoline. 
326(3)—Holdin of one club meeting on insured premises without knowledge of mortgagor, 
execution a lease of part of premises for tailor o which had not commenced operations, 
and keeping of gasoline on premises without knowledge of mortgagor, all in violation of 
fire policy, held not to avoid policy as between mortgagor and insurer which had _ 
insurance to mortgagee and taken assignment of “7 
De Corso v. Concordia Fire Ins. Co. of Milwaukee. 
§ 327. REMOVAL OF GOOD 
327—Where theft policy covering truck and insuring conditional buyer and conditional seller’s 
assignee contained warranty that truck was usually kept in certain garage, and that 
truck would be used by buyer in trucking business, change of location of truck to open 
lot, upon repossession of truck, held to render policy void, since such change was 
material to risk. C. I. T. Corporation v. American Central Ins. Co. (Calif. 7 
§ 328. CHANGE OF TITLE OR INTEREST. 
(1). Nature and effect of condition. 
328(1)—As between insurer and insured, rights of parties under fire policy providing that 
sale of property without consent of insurer should avoid policy were to be settled 
according to relations which were in fact created between parties to recorded quitclaim 
deed executed by insured notwithstanding that defeasance was never recorded or that 
deed _was never delivered. Reed v. Home Ins. Co. (Mass.) ... 
328(1)—Fire policy is valid only if insured has insurable interest in ‘property both at time 
of issuance of policy and at time of loss, unless upon his subsequent purchase of property 
insurance is transferred to him with insurer’s consent. Becker et al. v. Farmers’ Mut. 
Fire Ins. Co. of Rock Tp., Jefferson County. (Mo.) 
328(1)—Insurer has right to determine for itself whom it will insure and what interest it 
will fnsure, and to provide that any change in such interest without its consent will 
work say ah of policy. Miller v. Pe 
What constitutes change of title or interest in general. 
328(2)—Where theft policy covering truck and insuring conditional buyer and assignee of 
conditional seller provided it would become void upon breach of warranty of title of 
insured, repossession of truck held to render policy void because of breach of warranty 


of title, since interest of conditional buyer terminated and interest of assignee was 
1 


increased. C. I. T. Corporation v. American Central Ins. Co. (Calif.) 
328(2)—Standard mortgage clause attached to fire policy constitutes an independent, ‘contract 
of insurance between insurer and mortgagee, as respects whether mortgagee’s taking 
of deed and recording it constituted a change of ownership within meaning of policy 
requiring mortgagee to notify insurer of change of owners ~ Mortgagee’s taking of 
deed from mortgagor and recording deed upon mortgagor’s default in payment held not 
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“change of ownership’ so as to invalidate fire policy containing standard mortgage clause, 
notwithstanding —_ failed to notify insurer of such change until after ‘loss, 
Union Cent. Life Ins. Co. v, Franklin County Farmers Mut. Ins. Ass’n. (Ia.)........ 1033 
328(2)—-Under fire policy covering contents of insured’s house, but which did not cover 
property not unconditionally owned by insured or property incumbered by a chattel 
mortgage, manner in which interests of the insured in the property were divested was 
immaterial as respects recovery on policy. United States Fire Ins. Co. v. Merrick et ux. . 
Seats iat sR PONG ped ARES OA whee 1703 


or mortgage, actual or constructive delivery of deed would be required. Reed v. Home 
Se, cs EE vain ita Je Vins obile ip GR ed a MNES. PA o WRN biG Bhs SOa be Shas 5ss ke ee 409 
328(2)—Transfer of property under deed authorized by Surrogate, which deed was delivered, 
accepted, and recorded and followed immediately by possession, held a transfer not only 
of possession but of an “‘interest,’’ within standard fire policy providing that entire policy 
should be void if any change other than by death of insured takes places in interest, 
title, or possession of subject of insurance, unless insurer is notified of change prior to 
loss by fire. Massaro v. National Fire Ins. Co, of Hartford, Conn. (N. Y.) ........ 413 
(6). Incumbrance of property. 
328(6)—Chattel mortgage of all chattels at designated address which was not satisfied at time 
of fire barred recovery for mortgaged articles under fire policy which did not cover 
mortgaged chattels, notwithstanding mortgage was not recorded. Chattel mortgage embrac- 
ing all chattels including household furniture, useful and ornamental, then in use and 
possession of mortgagors in a designated dwelling then occupied by mortgagors, 
sufficiently identified articles covered as between mortgagors and mortgagee, notwith- 
standing certain of same articles were later particularized in mortgage, as regards right 
of mortgagors to recover on fire policy for articles not covered by chattel mortgage. 
Insured, on fire policy covering contents of insured’s house, which did not cover 
articles covered by chattel mortgages, held entitled to recover property destroyed by 
fire which was not covered by either general or particular descriptions in chattel mortgage. 
United States Fire Ins. Co. v. Merrick et ux. (Md.) ........ ipcstarhs. ar rate acter eta iamae ie ...1703 
(8). Invalid or inoperative conveyance. 
328(8)—Undelivered quitclaim deed executed to secure loan from grantee to insured would 
not divest insured of insurable interest in property at time policy was issued. Reed v. 
Home Ins. Co. (Mass.) .. OSE Saad a eee So PRS ae are 
§ 328. CHANGE OF TITLE OR INTEREST. 
(14). “Commeycement of foreclosure proceedings” or “notice or sale.” 
328(14)—Provision that fire policy was void if, with knowledge of insured, foreclosure 
——— were commenced or notice given of sale of any property covered by policy 
virtue of any mortgage or trust deed, was valid. Provision that fire policy was void 
if, with knowledge of insured, foreclosure proceedings were commenced or notice given 
of sale of any property covered by policy by virtue of any mortgage or trust deed, could 
not be extended to include other kinds of liens without violating rule of liberal construc- 
tion in favor of insured. Insurer was not relieved from liability for loss under provision 
in policy that policy was void if, with knowledge of insured, foreclosure proceedings were 
commenced or notice given of sale of any property covered by policy by virtue of any 
“mortgage” or “trust deed,” because suit had been brought against insured before fire 
to enforce vendor’s lien on insured property, since, under rule of strict construction, 
language in policy could not be extended to include liens not expressly mentioned. Rhode 
Pes ee See ae oS eer cadet as nea ila aelaucn datas 687 
§ 330. INCUMBRANCE. 
(1). In general. 
330(1)—Under policy insuring furniture against fire loss which provided policy would be 
void if subject of insurance should become incumbered by chattel mortgage insurer held 
not liable for fire loss occurring :after insured placed chattel mortgage on furniture. 
Globe & Republic Ins. Co. of America v. Shields. (Tenn.) 417 
§ 335. KEEPING BOOKS, PAPERS, AND SAFE. 
(3). Keeping books of accounts. 
335(3)—Provision in robbery policy requiring insured to keep books and accounts so that 
loss can be accurately ‘aeuned requires insured to keep such records as will enable 
insurer to determine its loss therefrom unaided by oral testimony except as to manner or 
system of keeping such records. Cox et al. v. tna Casualty & Surety Co. of Hartford, 
onn,  (Til.) DS EIAs OTe Rexatatanrs 0 aM Acs chek FSR. ate a8 Fe Seite ooh Kae bc ae 


§ 336. ADDITIONAL INSURANCE. 
(1). In general. 
336(1)—Where there was no other insurance on automobile within policy prohibiting other 
insurance except with insurer’s premission indosed upon the policy, the fact that another 
company had made a payment to insured in order to buy its peace did not affect 
insured’s right to recover on the policy. Celina Mut. Casualty Co. v. Baldridge. (Ind.) 1421 
336(1)—Provisions of mutual company’s fire policy which quabenaieeed possibility of additional 
insurance held not to authorize insured to procure additional insurance without knowledge 
of company contrary to terms of by-laws by which insured agreed to be bound in applica- 
ee ee Te ee ae: ee err ee icgal 
336(1)—Where excess robbery policy covered two custodians but provided that policy should 
be void if insured failed to carry primary insurance in amount of at least $10,000 on each 
custodian in certain insurer, insured carrying only $10,000 policy on one truck, and 
that not in specified insurer could not recover from excess insurer where truck when 
robbed was in charge of two custodians. Haas v. Home Indemnity Co. (N. Y.) ......1778 


(6). Stipulations limiting amount of insurance. 
336(6)—Provision in fire policy that it was void if insured had or should afterwards make 
or procure any other contract of insurance; valid or not, covering all or part of property 
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in policy, with addition of clause permitting insurance totaling $6,000, including policy of 
$3,000, defeated insured’s right of recovery where he had other valid insurance exceeding 
$6,000. Provision in fire policy that it was void if insured had or should afterwards make 
or procure any other contract of insurance valid or not covering all or part of property 
in policy was not waived by addition of clause permitting insurance uning -~ 000, 
including policy of $3,000. Buckman v. Home Ins. Co. et al. (N. J.) 


(D) ASSIGNMENT OF POLICY. 


§ 343. RESTRICTIONS ON ASSIGNMENT IN GENERAL. 

343—Theft policy held not terminated by death of insured, in absence of express provision, 
notwithstanding provision that assignment should not bind insurer without its consent 
thereto, devolution of title by death being clearly distinguishable from “assignment.” 
Gold v. Commercial Casualty Ins. Co. (Pa.) 

(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 

§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 

(1). In general. 

349(1)—Where insured had chosen to have life policy dated December 7, 1933, date of 
application, rather than December 18, date policy was received and became effective, 
tender ¢ pa on January 17, 1935, for renewal of policy held not timely made 
within 31-day grace period, precluding beneficiary from recovery on policy. Timmer 
v. New York Life Ins. Co. (Ia.) 

349(1)—Default in payment of premium, in absence of relevant fact indicating to contrary, 
occurs when it is not made on due date indicated in contract, and an agreed grace period 
for its payment begins immediately on such default, and runs concurrently with stipulated 
eriod for extended insurance after default. Life & Casualty Ins. Co. of Tennessee v. 

heeler. (Ky.) 

349(1)—Policy provision that insurer is not liable for loss occurring while installment of 
premium is past due and unpaid is valid and binding on insured, so that, if loss occurs 
during default and while policy is in suspense, insurer is not liable in absence of waiver 
or estoppel. Home Ins. Co. v. Westerfield. (Ky.) 

349(1)—Where insured disappeared and was not heard from for seven years, and where no 
eenmes were paid after his disappearance, suit on life policy would have been barred 
or such nonpayment in absence of proof insured died at date of disappearance. 
Commonwealth Life Ins. Co. v. Caudill’s Adm’r. (Ky.) 

349(1)—Under policy covering motorist’s injuries sustained while riding in automobile covered 
by liability policy which was not to be effective until payment of first premium, but which 
contained provision in accordance with statute that subsequent acceptance of premium by 
insurer would reinstate policy, but only to cover loss thereafter sustained, policy held 
not effective where first premium was never paid, notwithstanding policy was delivered 
and after the accident a payment was escaped, by insurer’s agent. Hauser v. Michigan 
Mut. Liability Co. (Mich.) 

349(1)—Provision in rider of life policy that nonpayment of installment when ‘due, or within 
e~ of grace en automatically voids policy, held valid. Knight v. Pilot Life 

ns 

349(1)—Beneficiary held not entitled to recover for death from insurer which had purchased 
assets of insolvent insurer under agreement whereby policy liens were established, under 
life policy on which total of defaulted premium, interest on loan, and policy lien 
exceeded cash surrender value on date when last. premium was due, on ground that 
insurer stated in letter that death claims during fifteen years would be paid without 
deduction of lien where purchase agreement and other communications clearly stipulated 
that lien would be waived only if premiums were paid. Failure to pay premiums on life 
policy when due results in forfeiture, in absence of waiver. Kittles v. General American 
Life Ins. Co. 

349(1)—Insurer may stipulate for prompt payment of premium due and ‘provide a forfeiture 
by way of penalty to ensure such stipulation, and where policy stipulates for forfeiture 


of policy in event of failure of insured to pay annual premium on designated mm, 


time is of the essence. Southwestern Life Ins. Co. v. Powers. (Tex.)... 
349(1)—Insurance contract may become void for failure to comply with conditions such as 
nonpayment of premiums, provisions for avoidance of policy for default in payment of 
premiums being valid. Lindsey v. Prudential Ins. Co. of America. (U. 
349(1)—Life policy lapsed when premium was not paid within grace period, and could only 


479 


be reinstated as provided in policy. Miller v. Penn Mut. Life i. Co. of Philedeipate. see 


(Wash.) 


(2). Premiums payable in installments. 
349(2)—Fire and tornado policy, providing insurer would not be liable for loss occurring to 
property described therein while any note or obligation or part thereof given for premiums 
was due and unpaid, held to have lapsed for failure to pay installment due May 1, 1934, 
where loss occurred June 12, 1934, and jnstalinent was anes to insurer se 13, 1934, 
Franklin Fire Ins. Co. v. Clark. (Tex.) .. 4 ‘ . 


(3) Nonpayment of note given for premium. 
349(3)—Under life policy providing for payment of unpaid premium out of loan value if all 
premiums had Seen duly paid, where insured procured loan, which was never paid, 
up to limit of loan value at beginning of fifth policy year from which premium for such 
year was paid, policy lapsed pursuant to terms of premium note, executed for sixth year’s 
premium, upon insured’s failure to pay such note on its due date, since policy then had 
no available loan value. Texas Life Ins. Co. v. Mueller et al. (Tex.) 
349(3)—Premium notes extending time for payment of premiums and providing for forfeiture 


of policy in case of default held valid, notwithstanding note did not expressly ane, 


an indebtedness on the policy. Southwestern Life Ins. Co. v. Powers. (Tex.) 
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(5). Nonpayment of interest on loan, f 

349(5)—Insurer waived right to cancel paid-up life policy for nonpayment of interest on 
loan made to insured from reserve of policy, where on insured’s failure to pay interest 
called for by notices, insurer automatically extended loan for another year, and notice 
called for payment of full amount of interest due, and final notice informed insured that 
reinstatement would be afforded if he filled out application and returned it with the 
necessary amount and insurer did not return to insured the balance that would have been 
due if policy had been canceled nor was note evidencing the loan returned to insured as 
paid, rown v. Mutual Life Ins. Co. of New York. (Wash.) 

i 356. EXTENSION OF TIME FOR PAYMENT. 
357. In GENERAL. 

357—Agreement extending time for payment of balance of premium on life policy with 
understanding that partial payment should not continue policy in force if extended portion 
of premium should not be paid at its maturity was not required to be embodied in policy 
or made part thereof under statute, and hence insurer did not become liable on policy 
for which premium was not paid on ground that acceptance of partial payment under 
——— constituted a waiver. Agreement extending time for payment of balance 
of premium on life policy with understanding that partial payment should not continue 
policy in force if extended portion of premium should not be paid at its maturity was 
not “agreement as to policy contract’’ within statute prohibiting agreement as to policy 
contract other than that plainly expressed in policy issued, and did not render insurer 
liable on policy for which premium was not paid, on ground that acceptance of partial 
payment under agreement constituted waiver. Creagh v. Life Ins. Co. of Virginia, (Ala.) 

357——-Where insurer solicited payment of past-due assessments by certain date, and informed 
insured that it would be necessary to add amount of past-due assessment to semiannual 
dues on such date, insurer waived default by such extension of time, and_ beneficiaries 
were entitled to recover when insured was killed within extended time, and after notice of 
waiver. Jones v. Travelers Protective Ass’n of America. (U. S.) . . 
358. BY AGENT OR BROKER. 

358—Under life policies providing that no agent could extend time for payment of premiums, 
alleged oral acceptance of half of annual premium on due date and extension of credit 
for remaining half, after delivery of policies, by general agent who was not officer 
authorized to waive provisions of policies, held not binding on insurer where amount 
received was amount of semiannual premium and no payments were made thereafter by 
insured. Insurer held not to have ratified unauthorized act pf general agent in allegedly 
accepting half of annual premiums on life policies and extending credit for remaining 
portion where amount paid by insured was amount of semiannual and not annual premium, 
and insured was notified thereafter when semiannual premium was due. Lemon v. Pru- 
dential Ins. Co. of America. (S. D.) , 7 

358—General agents of life insurer were authorized to extend credit to insured on behalf of 
insurer by accepting check for premium which was postdated beyond grace period. John 
Hancock Mut. Life Ins. Co. v. Mann. (U. S.) 1 

§ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEITURE. 

$ 360. —— IN GENERAL. 

(1). In general. 
360(1)—Fact that premium payments on accident policy were not entered in premium receipt 
did not prevent insurer from being bound by receipt for such payments delivered by 
agent to insured. American National Ins. Co. v. Smith. (Tex.) 
(3). Application of dividends or credits to prevent forfeiture. 

360(3)—lInsurer held not liable for face value of life policy, quarterly premium payment of 
which was in default, on ground that insurer should have applied apportionate part of 
dividend which was due insured, which sum together with cash surrender value of 
property was more than sufficient to make up quarterly premium, where insurer’s 
resolution provided for dividend for policies “which shall be in full force on their 
respective anniversaries in 1933,’’ and policy sued on was not in full force on date of 
its anniversary. Rawson v. John Hancock Mut. Life Ins. Co. (Ill.) . eee eee eee 

360(3)—Insurer has duty to make prompt return of dues paid at intervals other than, or in 
additional to, those required by benefit certificate or policy or by-laws of insurer, or, if 
such payments are retained, to give insured credit therefor on dues subsequently falling 


369 


1510 


due. National Aid Life Association v. Partlow. (Okla.) . 596 


360(3)—Unapplied dividends in insurer’s possession, which are presently due insured and are 
sufficient in amount to pay stipulated premium in full, should be applied by insurer, or 
by law if insurer fails to act, in extinguishment of such premium so as to avoid lapse 
of life policy, unless insured has directed otherwise. Insured’s direction to apply 
dividends to premium due on life policy, which did not provide for partial payment of 
premiums, aid not prevent lapse of policy, where dividend was not equal to premium and 
agured did not tender balance of premium in cash. Lamar et al. v. Aétna Life Ins. Co. 


y cash surrender value 
thereof to assignee on nonpayment of premium in absence of insured’s consent, where 
policy provided for advancement of premiums by insurer from dividends and loan values, 
and it was contemplated by parties to policy that overdue premium should be paid_in that 


manner at expiration of grace period. Missouri State Life Ins. Co. v. Langreder. (U. S.) .1485 


360(3)—Insurer was under no duty to renew twelve-month accident policy, which provided 
that it was renewable with consent of insurer, and deduct from compensation due insured 
sufficient amount to pay premium, where insured made no such request and where policy 
contained no provision for application of compensation to premium. Perkins v. Asso- 
ciated Indemnity Corporation. (Wash.) anes’ Aaa re ter 
(4). Payment by check, draft or order. 
360(4)—Giving of check for premium which was postdated beyond grace period held pay- 
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ment of premium, which prevented lapse of life policy and rendered insurer liable though 
ingured ied after check was dishonored. John Hancock Mut. Life Ins. Co. v. 
§ 362. EXCUSES FOR NONPAYMENT. 
362—Where insurer had been paying Sey benefits under life policies, demand for 
resumption of premium payments immediate! y after examination of insured, at insurer’s 
request, by physician engaged by insurer, held not compliance with requirement of policies 
that insurer could not demand resumption of payments if insured should be unable to 
furnish due proof of continuance of right to benefits, as respects insured’s continued right 
to benefits. Pacific Mutual Life Ins. Co. of California v. McCaskill. (Fla.) ....... 
362—Under policy providing for waiver of premium payments on proof of total peng | 
fact that insured could not make proof of disability because insane and that no one could 
make proof for him because ignorant of fact that he had policy would not keep poviey, in 
force until his death, since such proof was condition precedent to waiver. Brown v. New 
York Life Ins. Co. (Ga.) - oes 
362—Where disability policy provides for waiver of premium payments oo furnishing of 
roof of total disability, furnishing of such proof is condition precedent to waiver by 


insurer of payment of required premiums. Under disability policy providing for waiver 
of premium payments on furnishing of proof of total disability failure of insured to 
pay premiums or furnish total disability proof until more than seven years after first 
default caused policy to lapse, notwithstanding that total disability began while policy 
was in force before lapse of grace period following first default and continued thereafter. 


Turner v. Life & Casualty Ins. Co. of Tennessee. (Ga.) setts emccereeuseens 
362—Assignee held not entitled to recover on life policy on ground that failure of insurer 
to change beneficiary and to return release executed by original assignee amounted to 
an anticipatory breach which would excuse nonpayment of premium thereafter due and 
quae assignee to cancel release and recover face value of policy, where application 
or change was required to be properly made and, if it were so made, change would 
effective without action of insurer, there was no showing of demand for return of release, 
and cash value with dividends actually declared was insufficient to have extended policy 
so as to cover insured at date of his death. Chevlen v. Morrison et al. (Ill.) ....... 
362—Assignee held not entitled to recover on life policy on ground that failure of insurer 
to change beneficiary and to return release executed by original assignee amounted to an 
anticipatory breach which would excuse nonpayment of premium thereafter due and 
permit assignee to cancel release and recover face value of policy, where application 
for change was required to be properly made and, if it were so made, change would be 
effective without action of insurer, there was no showing of demand for return of 
release, and cash value with dividends actually declared was insufficient to have extended 
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policy so as to cover insured at date of his death. Blum v. Provident Mut. Life =. 


Co. of Philadelphia. (Ill.) 

362—Where insured’s “disability,” was defined in indemnity provision of life policy, began 
rior to due date of premium, insured’s right to recover existed on institution of suit 
in August, 1934, notwithstanding nonpayment of premium due November 2, 1933, where 
policy provided for waiver of premium in case of total disability occurring before due 
date of premium. Prudential Ins. Co. of America v. Alsobrook. (Ky.) ....... 

362—Necessity of proof of disability and time and manner in which proof must be presented 
to insurer to entitle insured to advantage of premium waiver provisions of life policy 
depend on terms of policy. Under life policy providing for waiver of premiums on 
receipt of proof of disability of insured, and for reinstatement of policy after default 
in premiums on proof furnished within six months after default of insured’s disability 
prior to default, ‘proof furnished within six months after default in payment of premiums, 
of insured’s prior disability held to effect reinstatement of policy. Beneficiary held 
entitled to make proof of pre-existing disability of insured, to invoke premium waiver 
features of policy after death of insured, where proof was made within time prescribed 
by policy and policy did not expressly or by implication require proofs to be furnished 
during life of insured, or preclude beneficiary from making proof. Soliciting agent of 
life insurance company may he vested with apparent or ostensible authority to act for 
company in receiving proof of disability and death of insured, and act of agent within 
such authority is binding on company, even though in excess of agent’s actual authority 
if limitation on actual authority was not known to parties dealing with him. “Total 
disability’ within life policy providing for waiver of premiums may exist, although 
insured may be able to perform a few occasional or trivial tasks pertaining to usual. or 
some other, business if insured is not able to do anv substantial portion of work 
necessary to follow gainful occupation. Intentional drinking of intoxicating liquor which 
had unintended effect of creating chronic alcoholism creating disability held not to make 
disability “result of self-inflicted injury” within provision of life nolicy denying disability 
henefits if disability resulted from self-inflicted injury. New York Life Ins. Co. v. 
Riggins. (Okla.) ; PAT BER EE OOP REI ES ‘ 

362—“Total disability” within disability and premium waiver provision of life policv held 
not to mean absolute physical disability on part of insured to transact any kind of 
business pertaining to his occupation, but to exist althouch insured might be able to 
perform few occasional or trivial acts relating thereto, if he was unable to do anv sub- 
stantial portion of work connected with his occupation. New York Life Ins. Co. v. 
Razzook. (Okla.) . 


362—Death benefit held recoverable under policy which, for additional consideration, provided 
for waiver of premium where before default insurer received due proof of permanent 
disability, though premium was not paid after disability occurred and no proof of disability 
was furnished, where insured was wholly incapacitated and unable to furnish such proof 
until death. Columbian National Life Ins. Co. v. Zammer. (Okla.) SMRARa Tee at Ree 
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362—Contractual rights of insured under life policy to receive disability benefits as long as 
disability should exist, and to have policy kept alive during continuance of such disability 
without payment of premiums. could not be taken from insured by insurer. Needham v. 
American Nat. Ins. Co. (Tex.) ich ie aerate ei ae sits ; 

362—Receipt by insurer of proof of insured’s disability held, under terms of policy, condition 
precedent to waiver of premiums while policy was in force, even though insured was 
msane, especially where policy was assigned and assignee, who was insured’s brother, 
so far as insurer knew was sole owner of policy. Reingold et al. v. New York Life 
Ins. Co. et al. (U. S.) See tok! 

362—Insured’s obtaining a few orders for printing work under necessity, though in great 
pain and not really able to attend to business, held not necessarily inconsistent with a 
claim of total disability under terms of a policy insuring against death and disability. 
In Georgia, total disability provisions of life policies are construed with great liberality. 
In absence of statute, terms of life policy were controlling in determining whether 
policy remained in force at time ofsdeath of insured, because of total and presumably 
permanent disability occurring during period of grace, since parties were free to contract 
as they pleased. Life policy containing double indemnity and disability clauses held 
construable as single contract for single premium, as respects determination of whether 

icy, a premium of which was in default, was in force at time of insured’s death, 

because at total and presumably permanent disability occurring during period of grace. 
Life policy provision, that policy should not lapse for nonpayment of premium in case 
of insured’s total and permanent disability, held construable as waiver of payment 
of premiums, where insured became totally and permanently disabled during grace period. 
Under disability clause of life policy, where insured became totally and permanently 
disabled during grace period, disability benefits became payable and insurer was required 
to apply amount due insured to payment of a premium in default so as to neep pony 
in force. Equitable Life Assurance Society of the United States v. MacKirgan. (U. S.) 

§ 363. RIGHTS OF INSURED AFTER DEFAULT. 

& 364. IN GENERAL. 

364—Provisions of life policy relating to optional forms under which its value as a lapsed 
policy might be received held not to keep policy in force as a live policy for 3 months 
after default in premium payments. Willingham v. Equitable Life Assur. Soc. of the 
United States. (U. S.) 
365. —— REINSTATEMENT. 

(1). In general. 


365(1)—Where insurer accepted check and_ notes, executed for required additional premium 


for reinstatement of life policy, at its home office in Massachusetts, and affixed rider to 

policy evidencing reinstatement, last act essential to meeting of minds was done in Massa- 

chusetts and reinstatement agreement became Massachusetts contract. Rhode Island 

statute applied only to life policies made in Rhode Island and could not be considered 

in suit for cancellation of Massachusetts contract for reinstatement of life policy. 
T.) 


Columbian Nat. Life Ins. Co. v. Industrial Trust Co. et al. (R. I. 

365(1)—Where insured voluntarily assigned life policy taken out by father as security for 
father’s indebtedness to insurer, statement by insurer, when advised that premiums could 
no longer be paid, that only thing to do would be to drop policy and have cash surrender 
value applied to reduction of loans, without disclosing optional nonforfeiture privileges, 
held not fraudulent misrepresentation which would permit reinstatement of and recovery 
on policy, where no fiduciary relationship existed and policy provided that indebtedness 
would reduce values of nonforfeiture privileges. Moore v. Pilot Life Ins. Co. (U 

2). Condition of reinstatement. 

365(2)—Insurer had right to set aside reinstatement of lapsed life policy and to refuse to 
honor claim thereon where reinstatement was obtained by false representation that insured 
was in sound health and that he had not been treated by doctor. Teski v. Continental 
Assurance Co. Help 


” 


society,”” as required by statute, inquiry by insurer upon application for reinstatement 
was not limited to physical condition of insured, and insurer could refuse to reinstate 
insured who was in good health but was overinsured and financially involved. Kallman 
et al. v. Equitable Life Assurance Society of the United States. (N. Y.) 

365(2)—Under terms of benefit certificate or life policy providing for reinstatement after 
default in payment of premium or assessment, upon filing of affidavit of good health of 
insured, certificate held not reinstated on payment and affidavit at time when insured was 
deceased, notwithstanding that affiant did not know of insured’s death. National Aid Life 
Association v. Partlow. (Okla.) nee 


365(2)—Provision of policy requiring that insured be in “‘good health” on date of issuance 
or reinstatement requires that insured must have no grave, important, or serious disease 
and be free from any ailment that seriously affects general soundness or healthfulness of 
system, but mere temporary indisposition which does not tend to weaken or undermine 
constitution does not render policy void. Under life policy which was issued without 
medical examination containing provision that insurer assumed no obligation under 
original policy or after reinstatement thereof unless insured was in sound health, insurer 
held entitled to avoid liability on proof that on date of reinstatement insured was 
seriously afflicted with fatal disease which continued uninterruptedly and in due course 
caused death of insured, without proof that insured knew he was seriously afflicted with 
such disease on date of reinstatement. In action on life policy providing for reinstate- 
ment after lapse for nonpayment of premium provided that insured was in good health 
on date thereof, instruction requiring insurer to prove that insured knew he was seriously 
afflicted with fatal disease on date of reinstatement of policy as well as fact insured was 
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opie with such disease held reversible error. Home State Life Ins. Co. v. Jennings. 
365(2)—Insurer is not liable on life policy where insured makes misrepresentations as to her 
health, which are known by insured to be untrue, in order to secure reinstatement of 
policy. Osche v. New York Life Ins. Co. (Pa.) ‘ Pal. otis x heehee bawnes 
365(2)—Answer made by an insured seeking reinstatement of life policy which is known 
by insured to be false when made is presumptively fraudulent. False representation by 
insured made in application for reinstatement of life policy involving failure to disclose 
malignant tumor and recent operation to remove it held to render policy unenforceable, 
since constituting representation which was material to risk. Life policy provision that 
olicy should be incontestable after two years from date held not to render policy 
incontestable after reinstatement after lapse for nonpayment of premiums, insurer having 
two years from date of reinstatement within which to investigate condition of insured. 
Kanatas v. Home Life Ins. Co. of America. (Pa.) ..... Ure ‘ ; oe 
365(2)—Insurer whose authorized agent, knowing of insured’s illness, accepted payment of 
defaulted premiums on lapsed life policy and executed unconditional receipt, counter- 
signed by secretary, as insurer had done 11 times before, without requiring production 
of evidence of insurability in accordance with policy’s reinstatement provision, and which 
retained money for 10 days before requesting that reinstatement form be signed, waived 
forfeiture. Lang v. Bowen, Supt. of Insurance of Ohio, et al. (Pa.) Snir 
365(2)—Insurer may under some circumstances by receipt and retention of premiums until 
after insured’s death waive production of evidence as to insurability of applicant seeking 
reinstatement, but mere conditional acceptance of overdue premiums will not revive policy. 
here insurer informed beneficary who sent money to pay premiums on brother's 
lapsed life policy, that policy had lapsed and could not be reinstated until proper health 
certificate was furnished and that money was held in suspense subject to beneficiary’s order, 
insurer’s retention of money did not waive lapse nor operate as reinstatement of policy, 
where requested certificate was not furnished. Stager v. Federal Life Ins. Co. (Pa.) 
365(2)—Where application for reinstatement of life policy states that any untrue statement 
shall operate to limit insurer’s liability under policy, such policy is voidable by insurer 
where procured by material false representations made as of insured’s own knowledge, 
notwithstanding that insured believed them to be true. Where questions in application 
for reinstatement of life policy indicated that insurer deemed it material whether 
insured had been ill or had consulted a physician, fact that insured disbelieved 
physician’s diagnosis of insured’s illness, occurring pending negotiations for reinstatement, 
as angina pectoris held not to preclude cancellation of reinstatement for failure to disclose 
such illness to insurer. Insured applying for reinstatement of life policy had duty to 
disclose material change in health between tine of application for reinstatement and time 
of acceptance, notwithstanding that contract of reinstatement was to take effect as of a 
date prior to that on which insured became ill. Insurer in reinstating life policy on 
application stating that insured had had no illness since policy was issued and was in 
sound health did not assume risk that insured then had had angina pectoris. Where 
insured never had right to elect to take paid-up extended insurance because of failure 
to comply with provisions of life policy relating thereto, insured’s successors were not 
entitled after lapse to exercise such right and could not defeat insurer’s suit for can- 
cellation of reinstatement of policy on theory that they were entitled to exercise such 
right. Columbian Nat. Life Ins. Co. v. Industrial Trust Co. et al. (R. I.) 


365(2)—Provision in life policy that all statements made by insured should, in absence of 
fraud, be deemed representations and not warranties, and no statement would void policy 
unless contained in written application indorsed upon, or attached to policy when issued. 
held to refer only to statements made before policy was issued, and not those made for 
purpose of procuring reinstatement of policy after lapse, so that insurer was authorized 
to cancel reinstatement made because of false statements as to insured’s_ insurability. 
Where insured made false statements to obtain reinstatement of life policy, insurer 
which relied upon such statements could cancel reinstatement even though insured was 
insane when she made them, where insurer had no notice of alleged insanity and relied 
upon insured’s statements. Where insured who had become insane after issuance of 
life policy made false statements as to her insurability so as to obtain reinstatement of 
lapsed policy, during lucid interval, insured was guilty of-fraud and insurer could cancel 
reinstatement. Where assignee of life policy presented insurer with application for 
reinstatement of insured who became insane after issuance of policy, and assignee knew 
statements contained in application were false. insurer could cancel reinstatement on 
ground of fraud. Reingold et al. v. New York Life Ins. Co. et al. (U. S.) 

§ 366. ——- ELECTION BETWEEN RIGHTS. 

366—Where life policy gave insured choice of three alternatives on lapse of policy for non- 
payment of premium, that events subsequent to choice rendered choice of advantage to 
insurer did not defeat operation of new contract, which was binding on both parties from 
due date of premium which was in default. Goddard v. Equitable Life Assur. Soc. of 
the United States. (Ala.) i 


366—Options contained in life policy that upon default in premium payment, after two 
annual premiums had been paid. upon election of holder of policy, policy would be ter- 
minated and surrender value paid in cash with written assent of person to whom it was 
made payable, or, u written request by holder filed within 90 days from date of 
default. policy would be continued at its face amount for its value in participating 
extended term insurance, held personal to insured and could not be exercised by any one 
after his death. Under life policy requiring quarterly payments of premiums, and on 
default in payment after two full annual premiums had been paid, giving insured certain 
options, insurer held entitled to exercise option providing that, without action part of 
holder of policy, policy would be continu for its value in participating paid-up life 
insurance which would have a yearly increasing surrender value in no event less than 
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that required by law, and hence insurer was liable to beneficiary only for such paid-up 
life insurance. Rawson v. John Hancock Mut, Life Ins. Co. 

366—Where insured selected option in life policy to have dividends accumulate at interest, 
and under terms of policy insurer, because of insured’s failure to exercise another option, 
was authorized upon detault to apply cash surrender value of policy less indebtedness to 
insurer, to purchase of nonparticipating paid-up insurance, insurer held not required 
to apply cash surrender value less indebtedness to payment of premiums falling due 
thereon to prevent lapse of policy. Reingold et al. v. New York Life Ins. Co. et al. 


(U. S.) 

§ 367. —— ‘INSURANCE FOR LIMITED TERM OR AMOUNT. 

(1). in gene:al. 

367(1)—Aasignee - life policy and of all dividend, benefit, and advantage to be had or 
derived therefrom held entitled on default to have accumulated cash value automatically 
applied to purchase of extended insurance as provided in policy, notwithstanding clause 
in application that insured was applying for automatic premium loan privilege, where 
policy provided that written request for automatic loan must be on insurer’s forms and 
must be received at home office while policy was in full torce, and no request was ever 
made for such automatic loan after policy was issued. General American Life Ins. Co. 
v. Frauenthal & Schwarz, Inc. (Ark.) . 

367(1)—Statute providing for term insurance after default in premium payments on life policy 
is a nonforfeiture statute, purpose of which is to prevent loss of reserve to insured in 
event of nonaction on his part. Under statute providing for term insurance after default 
in premium payments on life policies, life policy which contains any one of three alter- 
natives set forth in statute, which alternative is made automatically operative in event 
of nonaction on. part of insured, complies with statute. Statute providing for term 
insurance after default in premium payments on life policy does not require exact 
statutory language to be embodied in policy, and, as long as language used accomplishes 
identically same result required by statute. there is sufficient compliance with statute. 
Life policyholder will not be heard to complain that it is unlawful = insurer to confer 
upon insured greater rights than those required by statute. Life policy which provided 
that, upon failure to pay premium after 3 years’ premiums had been paid, inaueol should 
have option to have insurance continued for reduced amount of nonparticipating paid-up 
insurance payable at same time and under same conditions of policy, which paid-up insur- 
ance should have increasing cash surrender value equal to full reserve at date of surrender, 
or a loan value up to limits of cash surrender value, held to provide for one of alternatives 
of statute providing for term insurance after default in premium payments on life policy, 
and hence was valid. Insured could not contend that snudestehere provisions of life policy 
were conditioned on absence of indebtednegs and therefore did not comply with statute 
because policy gave insured certain options “provided there be no indebtedness hereon,” 
where policy also provided that indebtedness to insured would be deducted from cash value, 
and such indebtedness would also reduce amount of paid-up insurance for amount con- 


tinued as term insurance in such Pieportion as indebtedness bore to cash value and due 


date of premium in default. ife policy containing one automatic ‘nonforfeiture 
provision may contain other alternatives different from those in statute providing for term 
insurance after default in premium payments on life policy, operative only upon election 
of owner of policy, since statute only prohibits contracts “contrary” to its provisions, and 
does not prohibit alternatives in addition to or different from those required by statute. 
Provision of life policy giving imsureda option of having policy continued on default as 
paid-up term insurance in amount of policy, but providing that amount of such insurance 
should be reduced in proportion indebtedness of insured to insurer bore to cash surrender 
value, held not void as discriminatory in imposing additional burden on insured indebted 
to insurer. As respects whether insurer was liable for double indemnity under life 
policy for accidental death which occurred after policy had lapsed for nonpayment of 
premium, double indemnity clause was part of life policy. Double indemnity benefits 
under life policy are not carried over to nonforfeiture insurance. Insurer held not 
liable for double indemnity for accidental death which occurred after lapse for nonpay- 
ment of premiums of life policy which provided for accidental death benefits only if 
all premiums had been paid and if policy was not in force by reason of its nonforfeiture 
rovisions, on ground that nonforfeiture value prescribed by statute, since clause 
‘amount of the face of the policy,” within statute providing for paid-up nonparticipating 
term insurance in amount of the face of the policy, means the amount of policy without 
including double indemnity. Henricks v. Metropolitan Life Ins. Co. (Cal.) : 

367(1)—Policy providing death and disability benefits for uniform weekly premium, though 
purporting to be renewable weekly term policy, held policy for life subject to cancellation 
for nonpayment of premium, and hence was within statute forbidding forfeiture for 
nonpayment until accumulated reserve has been used for extended insurance. In action 
on death and disability policy, calculation of accumulated reserve, required by statute 
to be used for extended insurance, held properly based on actuaries’ or Combined Exper- 
ience Table of Mortality, where insurer failed to shows its adoption of aw other standard. 
Givens v. Washington National Ins. Co. (La.) . 


367(1)—Statute relating to use of accumulated reserves on lapse of policy held to preclude 
exchange of so-called term insurance purchased out of accumulated reserve on lapse of 
industrial oe. for policy of lesser value. Purpose of statute rleating to use of 
accumulated reserve after policy has been in force more than three years is to prevent 
innocent and uninformed policyholders and their beneficiaries from waiving the valuable 
rights granted them and sought to be protected. Statute providing that value allowed 
on lapse of policy in lieu of accumulated reserve shall be equal to net value of temporary 
insurance held applicable to so-called term policy, purchased out of accumulated reserve, 
which was exchanged for policy of lesser value. Transaction by which insurer induced 
surrender and cancellation of policy for $500 which had nine months to run and which had 
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cost insured a premium equivalent to $1.60 per month out of the cash reserve of the 
original policy and granted insured and his wife, as beneficiary, a $300 policy and 
waived one month’s premium or $1.05, ne without legal effect, under statute. 


Smith v. Liberty Industrial Life Ins. Co. ) 

367(1)—Where application for life policy provided for charge of unpaid premiums in accord- 
ance with automatic premium loan provision in policy, and icy provided for charge 
of such premiums to end of current policy year in event of written request when no 
default existed, and nonforfeitable pane of policy provided for automatic paid-up 
term insurance in event of default if insured had not elected to have premiums charged 
against loan value of policy, insurer held bound to provide paid-up term insurance upon 
default where insured had not elected to have premiums charged against loan value of 
policy. Where insured became mentally incompetent, and life insurer had failed to 
provide paid-up term insurance as required by policy upon default, insured’s failure 
to respond to insurer’s notices held not to estop Sacielans from standing on terms of 
policy. Laster v. American National Ins. Co. (Tenn.) 

367(1)—Promise of extended insurance for $2,000 could not be read into face of life 
stating amount of policy to be $1,000 with double indemnity of $2,000 in event of 
during premium-paying period by violent and accidental means and providing for — 
matic extension of policy on failure to pay premium, but limiting provisions for double 
indemnity to instances where there was no default in payment of premium. Life policy 
stating amount of policy to be $1,000 with double indemnity of $2,000 in event of Stk 
during premium paying period, by violent and accidental means, and providing for 
automatic extension of policy on failure to pay premiums, but limiting provision for 
double indemnity to instances where there was no default in payment of premium, held 
automatically extended for sum of $1,000 with no liability for double fade emnity where 
insured died from accidental death after default in payment of gremiaes, Great Southern 
Life Ins. Co. v. Cunningham. (Tex.) .. 

367(1)—Where insured died after default in payment. of premiums on life policy, beneficiary 
could not recover additional insurance provided in rider attached to policy on groun 
that such additional insurance was extended by automatic extension provision in policy, 
in view of provision in rider that default in premium payment would render a fone ae 
contained in rider void. Miller v. Penn Mut. Life Ins. Co. of Philadelphia. ash.). 

(2). Amount available to purchase extended insurance, 

367(2)—Life policy provision that any indebtedness of insured to insurer should reduce 
amount continued as extended term insurance in such proportion as indebtedness bears 
to cash value held valid. Henricks v. Metropolitan Life Ins. Co. (Cal.) . 

367(2)—Where under industrial life policy indebtedness was deductible from amount available 
for extended insurance in case of nonpayment of premium and where after deduction 
of unpaid premium note balance would extend policy for period of approximately sixty 
weeks, but insured lived for longer period, recovery could not be had on policy. Karns 
v. Prudential Ins. Co. of America. Ci.) .. 

367(2)—Value of matured, unused, and unsurrendered guaranteed premium reduction coupons 
attached to life policy providing for continuation of face amount less indebtedness as 
term insurance after premium default without right to loan or surrender values held 
reserve or “dividends” available for automatic extension of term insurance on default in 
premium payments after payment of premiums for three years. Application of part of 
matured coupon fund in hands of life insurer to pay balance on premium note held a 
construction of life policy and statute by insurer that unused and _ unsurrendered 
guaranteed premium reduction coupons attached to policy were available for payment of 
premiums on policy so that balance of such fund was available to use of payment of term 
extension premiums to re olicy in force after default in peeennemne. Rolfsmeyer v. 
Kansas Life Ins. Co. a5 

367(2)—Where insured had oa surrendered policy, and there | was no physical, actual surren- 
der of policy, provision for surrender charge of not more than 1% per cent. of face of 
life policy was not enforceable so as to reduce cash surrender value to amount insufficient 
to keep policy in force to time of insured’s death, since surrender charge was not fixed 
and definite. and hence permitted insurer to discriminate between policyholders of same 
class as forbidden by statute. New York Life Ins. Co. v. Boling et al. (Miss.) 

367(2)—Where life policy provided for its continuance as term insurance on insured’s failure 
to exercise certain options on default after paying three years’ premiums, insurer 
had mandatory duty, where insured had not exercised — to apply entire net reserve 
to purchase of term insurance, notwithstanding terms of policy wi - might have been 
given contrary construction. Atlas Life Ins. Co. v. Spitler. (Okla.) 

367(2)—Unearned premiums on life policy held not required upon lapse of policy to be 
credited upon loan against policy which would leave balance that would extend insurance 
until after insured’s death, in absence of provision in ‘policy authorizing insurer to 
appropriate unearned premiums. Kanatas v. Home Life Ins. Co. of America. (Pa.)....1279 


367(2)—Insurer held not authorized to apply cash surrender value to delinquent payments 
on both life policy and attached accident policy so as to cause life policy to lapse, where 
liability on accident policy by express stipulation ceased during time nonforfeiture 
privilege on life policy was in effect, since specific language of accident policy over 
general statement of life policy that cash surrender value could be —- to any pronto 
not paid. Southland Life Ins. Co. v. Johnston. (Tex.) .... 


367(2)—Provision of life policy for cash loan to insured on eccurity of solicy held to affect 
only loans negotiated by mutual agreement, and hence insurer’s ‘ me loans” for pay- 
ment of premium could not be treated as having been made under such provision so as 
to leave automatic premium loans available for further extension of policy, in absence 
of affirmative showing of specific agreement therefor, where premium loans and cash loans 
might, under policy, be called “policy loans’? with equal propriety. Under provision of 
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life policy that automatic premium loan should constitute first lien against policy, 
subsequent written assignment of policy to secure automatic premium loan held not 
required in order that amount thereof could be charged against loan value of Policy, 
or affect its availability as basis for extended term insurance. Great Southern Life Ins. 
Co. v. Dorough. (Tex.) ‘ ; 1309 
367(2)—Where premium note provided that it should constitute an indebtedness on policy, 
and policy provided that indebtedness would be deducted trom cash cash value, insurer 
properly charged such note against cash value, reducing amount available for purchase 
of extended insurance. Where insurer’s notice of lapse of policy to assured offered to 
carry outstanding note, owed by assured, against pouey if policy was restored, offer not 
having been accepted, insurer did not waive provision that note constituted debt deductible 
from cash value of policy. Where insurer made notation of lapse on policy record and 
charged amount of premium note against cash value and set up amount available to purchase 
extended insurance, keeping note in possession of insurer and failure to mark it paid 
held not to waive provision that note was indebtedness deductible from cash value reducing 
opeunt available to purchase extended insurance. Amicable Life Ins. Co. v. we 
(Tex. Serr . ns jin ‘ 
367(2)—Where life policy provided for half premium rate for first five years, reserve accumu- 
lation available tor extended insurance held required to be computed on basis of premiums 
actually collected and not on assumed level premium, under Missouri nonforfeiture 
statute. A “reserve” on a life policy at a given time is the difference between the net 
single premium as of the attained age of the insured and the present value of future 
premiums receivable. Lindsey v. Prudential Ins, Co. of America. (U ) 479 
367(2)—Under provision of life policy that loan value was cash value, less 
ear and other provisions relating to loans, insurer was entitled to require payment of 
interest in advance to complete pending loan, and policy lapsed where, after making such 
deduction, available loan value was insufficient to pay premium in default. Willingham 
v. Equitable Life Assur. Soc. of the United States. (U. S Saami 
(3). Period for which insurance will be extended. 
367(3)—Provision of life policy extending insurance for sixty days oteuing default, which 
provision allegedly automatically attached to policy held to begin on default in payment of 
quarterly due premium and not following expiration of thirty-day period of grace given 
by policy, and hence insurer was not liable on policy where insured died after expiration 
of sixty-day period following default. Payment of premium is essential to continuance 
of insurance, but insurer may provide for grace period within which payment may be 
made without forfeiture following default in payment of premium, or insurer may sub- 
sequently agree to such grace period, but when contained in icy by “days of grace” 
clause, period of extended insurance and grace period within which premium may be paid 
and thereby save forfeiture of policy, run concurrently. Life & Casualty Ins. Co, of 
Tennessee v. Wheeler. (Ky.) ........ sie ane Ais, wie Kio acoPniovaiins tat 


$ 368. PAID UP POLICY OR VALUE. 
(1). In general. Y 
368(1)—-Under life policy giving insured, on lapse of policy for nonpayment of premium, 
option to receive cash surrender value of policy, paid-up nonparticipating insurance, or 
term insurance for face value of policy, where insured, on nonpayment of premium, 
requested and received paid-up nonparticipating insurance, recovery under policy on death 
of insured was limited to such paid-up coverage. Where insured under life policy chose 
to receive paid-up nonparticipating insurance on lapse of policy for nonpayment of 
premium, new transaction was binding under clear terms of original contract, and there 
was no question of waiver or want of consideration for such new agreement. Goddard 
v. Equitable Life Assur. Soc. of the United States. (Ala.) . “ : Be 
§ 370. —— ACTIONS. : . : 
370—In action on policy providing death and disability benefits for single premium, evidence 
held to sustain plaintiff’s contention that one-fifth of premium was or should have been 
allocated to life feature, especially since insurer, by concealing or neglecting to make 
allocation, could not be permitted to evade statute forbidding forfeiture for nonpayment 
of premium until accumulated reserve has been used for extended insurance. Givens v. 
Washington National Ins. Co. (La.) me Sia os ee a kava s0e 
370—In action on life policy, insurer’s answer alleging misrepresentation in application for 
reinstatement as to health, and alleging that insurer was induced by representations to 
reinstate policy, held to set out elements of fraudulent misrepresentation sufficient to 
raise an issue. Petty v. Pacific Mut. Life Ins. Co. of California. (N. C.) : 
370—Insured’s administrators seeking to recover proceeds of life policy on theory that insurer, 
having notified insured as to date of expiration of extended insurance, was estopped from 
showing different actual expiration date, had burden of establishing that insured failed 
to exercise one of other options available to him with resulting damages, or that he 
failed to procure reinstatement of icy. Evidence of insured’s administrators seeking 
to recover proceeds of life policy held insufficient to establish that insurer which had 
informed insured, after expiration of policy, that extended insurance would expire on May 
12, 1933, was estopped after insured’s death on March 21, 1933, from showing actual 
expiration date of March 12, 1933, especially where insurer had subsequently notified 
insured of correct expiration date. Stern et al. v. Equitable Life Assur. Soc. of the 
United States. (N. Y.) ; ; i date : _..-» S96 
370—Evidence held to support judgment for beneficiary on life policy on ground that soliciting 
agent to whom proof of disability was made, to keep policy in force under premium waiver 
provision. was clothed with apparent authority to act for insurer in receiving proofs 
required by policy. New York Life Ins. Co. v. Riggins. (Okla.) 341 
370—In actions on industrial life policies, evidence that insurers’ agents received premiums 
and eave receints weekly for 3 months after full payment of premiums in arrears for 
3 weeks, that insurers retained premiums and made no demands for proof of insured’s 
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good health, held to support finding that insurers waived right to demand such proof 
as condition to reinstatement on nonpayment of 3 weeks’ premiums. As respects con- 
ditions in life policy for revival of policy after lapse for nonpayment only on ‘proof of 
good health, w are no provision for method of proof is set forth, burden to case 
evidence. of good health does not rest upon insured, and failure to do so will not as *, 
matter of law defeat an attempted revival. McGine v. State Mut. Ben, Soc, (Pa.). 

370—In insurer’s suit to cancel reinstatement of life policy, variance arising from se 
of proof of allegation that insured remained in bed for a week after a certain illness held 
immaterial. Where insurer’s suit for cancellation of reinstatement of life policy on 
ground of insured’s misrepresentations was governed by Rhode Island common law, insurer 
was not required to prove that matter misrepresented contributed to insured’s death, and 
submission of such question to jury was not required. Insurer by offering to pay insured’s 
successors’ net paid-up value of life policy at time of lapse and all consideration received 
subsequent to lapse with interest on such items tendered all that was required to entitle it 
to cancellation of reinstatement of policy on ground of fraud. Insurer held not barred 
by laches from maintaining suit for cancellation of reinstatement of life policy because 
suit was not brought before insured’s death, where insurer had no notice of fraud 
on which suit was based until subsequent to death. Columbian Nat. Life Ins. Co. v. 
Industrial Trust Co. et al. (R. I.) 

370—In action on life policy, court held not authorized to disregard and enter judgment 
contrary to uncontradicted and unimpeached evidence of manager of insurer’s premium 
department that policy had lapsed on designated date for nonpayment of premium after 
application of automatic premium loans to extend policy, which testimony was corroborated 
by record evidence. Insurer’s action, in construing policy most favorably to continuance 
of policy in force by allowing automatic premium loan out of cash surrender value which 
policy had after application of loan, held not to support inference that loans were made 
under cash loan provision so as to keep available automatic premium loan as against 
ay contrary evidence of insurer. Great Southern Life Ins. Co. v. Dorough. 

Tex 

370—Beneficiary, seeking to recover on lapsed life policy which insurer refused to reinstate, 
must show that insurer acted arbitrarily and capriciously, or in bad faith, that formal 
requisites were met, and that statements made by insured representing himself to be in 
good health were in fact true. In action on life policy on ground that insurer waived 
prompt payment of premium and that insurer wrongfully refused to reinstate policy, 
evidence held insufficient to take to jury issue of reinstatement, where insurer declined 
reinstatement on ground that risk had been declined by insurer’s “medical board,” insured 
did not compel reinstatement, and beneficiary produced no evidence to show that insured 
was in insurable condition when he sought reinstatement. Sullivan v. Beneficial Life 
Ins. Co. (Utah 
—Insured to whom insurer wrote letter stating that reinstatement of full benefits of life 
policy would be afforded if insured would return application with necessary amount of 
money would be presumed to have reasonable time within which to make remittance. 
Brown v. Mutual Life Ins. Co. of New York. (Wash.) 


XI. Estoppel, Waiver or Agreements Affecting Right to Avoid or 
Forfeit Policy. 


§ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 

371—While forfeitures provided for in policy may be waived, contract is never created by 
waiver, and coverage of policy as defined by its terms must prevail unless denial of 
broader or different coverage is precluded be estoppel. Blanke-Baer Extract & Pre- 
serving: Co. v. Ocean Accident & Guarantee Corp. (Mo.) 

371—Insurance company should be allowed reasonable time in which to investigate bona 
fides of claim, and when it acts in good faith should not captiously be submitted to danger 
of being charged with waiver of its rights. Agerton v. National Council Junior Order 
United American Mechanics. (S. C.) 

371—Where conduct of .insurance company has been misleading, ordinary principles of 
election, estoppel, and waiver apply to preclude company from setting up forfeiture of 
policy. Jones v. Travelers Protective Ass’n of America, (U. S.) 

371—Beneficiary of life policy held not precluded from relying on waiver of prompt payment 
of premium on ground that by presenting to insurer application for reinstatement 
insured admitted that policy had lapsed, since to so hold would require insured to 
abandon his right under waiver or abandon his right to reinstatement. Sullivan v. 
Beneficial Life Ins. Co. (Utah) 

371—Provisions of life policy that premium payment shall not maintain policy in force 
beyond date when next premium is payable, that no alteration or waiver shall be 
valid unless made in writing and signed by officer. that only executive officer has power 
to make or modify any contract or to extend time for paying premium, and that premium 
payment made after period of grace is subject to evidence of good health satisfactory 
to insurer, could be waived by insurer, since such provitens were for insurer’s benefit. 
Sullivan v. Beneficial Life Ins. Co. (Utah) Pee Wand ed 

§ 372. WHAT CONDITIONS MAY BE WAIVED. i 

372—Forfeiture clause in policy may be waived by insurer, apne such waiver may be established 
by its acts or statements. Sovereign Camp, W. O. W. v. Lee. (Fia.) 
72—In action on certificate of a group policy of life insurance which had terminated prior 
to death of. insured, defense that policy was forfeited for nonpayment of particular 
premium held not to waive defense that contract had terminated prior to death of 
employee, since although waiver may defeat a defense, a cause of action cannot be based 
on waiver. Shepard v. Metropolitan Life Ins. Co. (Mo.) 

372—Statutory requirement that encumbrances on’ property insured by farmers’ ‘mutual ‘fire 
insurance company policy shall be expressed thereon could not be waived by insurer by 
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failing to return premiums paid after discovering the breach of such requirement, since 
insurer could not do by waiver what it was prevented from doing by statute. Western 
& Southern Life Ins. Co. v. New Madrid County Farmers’ Mut. Fire Ins. Co., Inc. (Mo.) .1066 
372—Any provision as to forfeiture in policy may be waived. Conditions precedent in a 
policy may be waived. Welch v. New York Life Ins. Co. (S. C.) 1622 
372—Provisions and conditions respecting occupancy of premises insured, like others inserted 
for insurer’s benefit, may be waived by insurer or estoppel may be created. Carolina 
Ins. Co. of Wilmington, N. C. v. St. Charles. (Tenn.) ............ q 1083 
372—Insurer’s acceptance of premiums on life policy, providing for disability benefits, after 
knowledge of facts sufficient to put it on inquiry as to breach of condition that policy 
should be delivered to insured in good health, held to confirm policy as written and not 
to widen coverage of policy so as to entitle insured to disability benefits for disease 
criqiaatiog prior to date of policy, contrary to provisions of policy. Bankers Life Co. 
of Des Moines, Iowa v. Sone et al. 
§ 373. LIABILITY OF INSURER TO 
STATEMENTS OF OFFICERS OR AGENTS. 
(2). Certificate of medical examiner. 5 
373(2)—Under Iowa statute, certificate of health issued to insured by medical examiner 
estopped insurer from therefter asserting that insured was not in good health as required 
by policy at time of delivery of policy, in absence of showing that insured procured 
certificate by fraud, and hence insurer could not obtain cancellation of policy after 
insured’s death on ground that insured was not in good health at time of delivery of 
yolicy. Mutual Life Ins. Co. of New York v. Cunningham et al. (U. S.) 1 
§ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 
§ 375. —— IN GENERAL. 
(2). Nature of agency. 
375(2)—In action on accident policy containing clause that no agent should have authority 
to change or waive provisions of policy, any waiver of provision or condition requiring 
insured to be temperate in use of intoxicants held binding on insurer where made by 
officer of insurer’s general agent. A general agent vested with full authority to consum- 
mate a contract of insurance has power to waive conditions and forfeitures, although 
policy contains express limitation of authority of agent to bind insurer by waiver of 
conditions which are set out in policy. Mayfield v. Fidelity & Casualty Co. of New 
York. (Cal.) ; ‘ seer ; ae ae 
375(2)—Fire insurance company’s duly authorized and licensed agent, having authority to 
effect fire insurance, qountersin and issue policies, and collect premiums, had authority 
to consent to insured’s tae ad ee a policy to another, without procuring 
insurer’s written consent indorsed on policy, and agent’s consen as bindi i ts 
ZEtma Ins. Co. of Hartford, Conn. v. Robinson et al (Ind. ee 
375(2)—Soliciting agent who knew that insured was under 16 years of age at time of issuance 
of automobile liability policy held authorized to waive provision that policy did not cover 
automobile being anos we geen under age fixed by law or under 16 years of age, as 
regards right of party injured by automobile which was being driven by 15 year old insured 
who was unaccompanied. Great American Indemnity Co. v. Mize. (Ky.) . 720 
375(2)—Local agent has authority to waive condition of policy of mutual insurance company. 
Beall et al. v. North Missouri Farmers Mut. Ins, Co. (Mo.) : ; 1063 
$ 376. —— EFFECT OF PROVISIONS OF POLICY. 
(1). In general. 
376(1)—Provision of by-laws of mutual company that policy should be void if additional fire 
insurance was procured could not be waived by soliciting agent where insured in applica- 
tion agreed to be bound by conditions of by-laws and that company would not be bound 
by act of agent restricting its right. Where by-laws of mutual company provided that 
agent should have no authority to bind company by any contract, insur agreeing in 
ae for fire policy to be bound by by-laws held not entitled to reformation of 
policy so as to permit additional insurance in conformity with agreement with agent, 
where contrary to provisions of by-laws. Lohr v. Farmers Alliance Ins. Co. (Kan.) 1036 
376(1)—Life policy which provided that premiums were payable at insurer’s home office or 
to authorized agents, that failure of agent to collect premiums would not relieve insured 
from obligation to pay, and that agent could not waive terms of policy or extend time 
for payment of premiums, lapsed for failure to pay premiums within grace period, 
acepteeaaeae. = ame were ast — to home office in reliance on instructions of 
clerk in district office that agent wou call to collect. Marti y. Jo } ° 
Life Ins. Co. of Boston, Mass. (Mich.) en 
376(1)—Foreign insurer’s cashier in charge of branch office with power to collect and receipt 
for premiums and deposit them in local bank and to issue short form application for 
reinstatement of lapsed policies held empowered to exercise authority of executive 
officer within life policy and time extension agreement forbidding waiver except by such 
officer, and hence insurer was bound by cashier’s conduct in accepting check in payment 
of overdue extension fees. Gibralter Colorado Life Co. v. Taylor et al. (Tex.) . 1292 
376(1)—Provision that only certain officers and agents shall have power to waive conditions 
7 of authority, from effecting parol waiver. Home Ins. Co. of New York v. Roberts 
et al. ex. vtaeins Darks ; 
376(1)—Life vd provision on only certain 2 insurer’s officers could extend time for 
payment of premium, or alter or waive conditions contained in polic valid 
binding. Lamar et al. v. Aitna Life Ins. Co. (U. S.) ee eee a 
376(1)—Failure of insured to pay renewal premium on due date lapsed accident policy as 
provided therein, notwithstanding soliciting agent’s agreement with insured that the policy 
should not lapse without notice in advance to insured, in view of policy provision expressly 
withholding authority from soliciting agent to waive any of provisions of policy. 
Gannaway v. Standard Acc. Ins. Co. of Detroit, Mich. (U. S.) ‘ x 
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(3).. Knowledge or notice of limitation. 
376(3)—Provision in accident policy that change in contract could be effected only with 
approval of executive officer of insurer is valid and binding, and is 
to insured. Gannaway v. Standard Acc. Ins. Co. of Detroit, Mich. 
§ 377. KNOWLEDGE OR NOTICE OF FACTS IN GENERAL. 
(1). Necessity of knowledge of breach. 
377(1)—-Where insurer was induced to issue life insurance policies by false personation of 
ostensible applicant by another, it did not ratify the contract by accepting premiums, rein- 
stating the policies after lapse, and making loans thereon, without knowledge of the fraud. 
Petaccio v. New York Life Ins. Co. (Pa.) 
377(1)—Insurer must have notice or knowledge of matters vitiating policy, if its acts, state- 
ments, or conduct are relied on to constitute waiver of such matters or estop it from 


116 


asserting them as defense to action on policy. Taylor v. Home Life Ins. Co. of America. 
Para 159 


(2). What constitutes knowledge or notice in general. 

377(2)—In action on life policy falsity of answer in application, that applicant was not 
then insured by the same company, was waived where home office received premiums 
on previous policies held by applicant and kept records of all its policies. National 
Life & Accident Ins. Co. v. Cummings. (Ala.) .. 

377(2)—Statement by president of corporation which owned property insured under fire 
policy containing sole ownership clause, to agent for insurer, that property had been 
conveyed by bill of sale as security for president’s personal obligation ith clause stating 
that transaction did not involve corporation, held ineffective to convey actual notice to 
agent or insurer that corporation had transferred its title to property so as to preclude 
avoidance of policy for violation of sole ownership clause. Peoples Credit Clothing Co. 
v. Scottish Union & National Ins. Co. (Ga.) ... shards 

377(2)—-Where _ industrial life policy containing provision that it should be void unless 
number of prior policy issued by insurer and in force was indorsed by insurer on policy 
did not contain indorsement of two preceding policies and agent who procured application 
for last policy signed by insured was same agent that collected premium from insured’s 
wife and previous policies were issued as result of applications obtained by unrelated 
agent who collected premiums from insured’s mother residing apart from insured’s wife, 
pemey which did not contain indorsement of previous policies held void, insurer’s liability 


veing limited to return of premiums. Taylor v. Home Life Ins. Co. of America. (Pa.).1590 
377(2)—Insurer’s issuance of life policy, containing provision for disability benefits, on 
application stating that insured was in good health, had never had syphilis, and that 
blood test was negative, with knowledge that sight of one of insured’s eyes was failing, 
held not waiver of condition of policy that no liability should be incurred until policy 
was delivered to insured in good health, so as to preclude avoidance of policy because 
insured was afflicted with syphilis at time of delivery of policy. Bankers Life 


Co. of 
Des Moines, Iowa v. Sone et al. 
(3). Facts putting insurer on inquiry. 
377(3)—Insurer’s receipt of premium on life policy, containing provision for disability benefits 
without investigation, after knowledge that insured’s mental health had failed in addition 
to disability of eye known to insurer at time of issuance of policy, and that condition 
of insured might be due to paresis, held waiver of condition of policy that no liability 
should be incurred until policy was delivered to insured in good health, precluding 
avoidance of policy because insured was afflicted with syphilis at time a delivery 
thereof. Bankers Life Co. of Des Moines, Iowa v. Sone et al. (U. S.) : : 
§ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGENTS. 
(1). In general. 
378(1)—Actual knowledge, of agent writing fire policy containing sole ownership clause, of 
existence of bill of sale to secure debt transferring title of insured property, will be 
imputed to insurer so as to preclude avoidance of policy for violation of sole ownership 
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clause. Peoples Credit Clothing Co. v. Scottish Union & National Ins. Co. (Ga.) 1031 


378(1)—Evidence that person procuring fire policies was agent of insured and not subagent 
of insurer precluded recoverey on policies which were void for misrepresentations as to 
ownership of insured property, since insurer was not bound by information as to owner- 
ship which insured gave person procuring policies. Kobzina v. Empire State Ins. Co. 


378(1)—Only where insurer has no knowledge of falsity of answer in application and is 
willfully deceived by applicant can defense of misrepresentation be availed of, and only 
then if application be in writing. Where insurer’s agent knew or should have known 
that insured was an habitual drunkard and drug addict before issuance of industrial 
life policy, right of insurer to claim policy was void on ground that insurer did not 
make true and full answers in application as to health, habits, and occupation held waived 
in view of statute. Succession of Dekan v. Life Ins. Co. of Virginia. (La.) 
378(1)—Where insurer’s agent learned from insured’s wife that insured was ill at time polic 
was issued, and thereafter insurer’s physicians made physical examinations of insured, 
who falsely answered questions propounded by physicians which resulted in failure of 
physicians to discover fatal disease from which insured was then suffering, insurer held 
not estopped to cancel policy, since knowledge to agent was not knowledge to physicians 
and would not survive positive statements of insured to physicians that he was in sound 
health. Fortunato v. Metropolitan Life Ins. Co. (N. Y.) : u be 
378(1)—Knowledge of insurer’s agent, who was authorized to countersign and issue policies, 
of existence of other insurance on property at time of application for fire policy, — 
insurer from setting up existence of other insurance as ground of invalidity in defense 
to action on policy. Witlits v. Camden Fire Ins. Ass’n. (Pa.) ..... ‘ ed 
378(1)—Knowledge by insurer’s state agents that premises partially destroyed by fire were 
vacant during interim between first and second fires held not alone to establish insurer’s 
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waiver of policy provision making policy void in case of vacancy for over 60 days. 
Carolina Ins. Co. of Wilmington, N. C. v. St. Charles. (Tenn.) 1 
378(1)—Insurer held charged with notice that insured had cancer, though application stated 
that he did not, where cancer on insured’s head was in plain view of imsurer’s agent 
when he took eee. Adams v. Lasalle Life Ins. Co. ee) 
378(1)—Where applicant requested agent to cancel automobile liability on certain coupe 
and to write similar policy on sedan belonging to different person, and agent represent 
that such coverage could be obtained by indorsement on old policy, agent’s knowledge as 
to ownership of sedan became Leowion e of insurer, precluding insurer from escapin 
liability on such indorsed policy on which name of person designated as owner had 
not been changed. Miller et al. v. United Pacific Caseig Ins. Co. (Wash.) i x 
(3). ature of agency and authority of agent. 
378(3)—Insurer which made group patron to which group disability policy was issued agent 
of insurer in adjustment of claim made by insured employee held bound by knowledge 
of group patron that no premiums had been paid on policy after designated date and 
that policy had lapsed as to insured employee after that date. Equitable Life Assur. 
Soc. of the United States v. Foster. fe) cence eae Se oka as ; 
378(3)—Notice to insurer’s soliciting agent of facts material to risk held imputable to insurer 
so as to bar insurer from setting up falsity of representations contained in application 
for life policy as defense to suit on policy. American National Ins. Co. v. Mays. (Tex.) 
378(3)—Information acquired by a agent of insurer in taking application for insurance, 
notwithstanding that such agent was by express terms of policy denied authority to make, 
alter, or discharge contracts or waive forfeiture is imputed to insurer. Adams v. 
Lasalle Life Ins. Co. (Tex.) a eames i. Saat ; : ; 
$ 379. INSERTION OF FALSE ANSWERS IN APPLICATION BY AGENT OR 
UNDER HIS DIRECTION. 
(1). In general. 5 
379(1)—Generally where facts somght to be elicited by application for insurance have been 
truthfully stated to its agent, but by his fraud, negligence, or mistake are misstated in 
the application, insurer cannot, after accepting premium and issuing the policy, set up 
such misstatements in the application in avoidance of its liability, where the agent is 
acting within his real or apparent authority and there is no fraud or collusion of insured. 
Security Ben. Ass’n v. Farmer. (Ark.) ....... edewhgaaehsawesine nse Renate alnle 
379(1)—As respects validity of automobile theft policy, where application was not signed by 
insured or mortgagees and was made out at ce of insurer or its broker under warranties 
named in policy and was relied on by insurer, any statements which were erroneously 
written into policy by insurer’s clerk could not be binding on insured or mortgagees. 
Siegel et al. v. Motor Vehicle Casualty Co. (Tll,) 5 a 
379(1)—Where insurance agent was acting within her authority in preparing application for 
automobile collision insurance, her insertion of false answers without applicant’s 
knowledge or fault did not prevent recovery. Celina Mut. Casualty Co. v. Boldridge. 
379(1)—In action on farmers’ mutual fire policy, under evidence that on preparation of appli- 
cation by insurer’s soliciting agent insured answered all questions truthfully, that insured 
signed application, without reading it, that application represented that stovepipes in 
buildings covered led into brick or cement chimneys, and that application also bore state- 
ment of agent that he had inspected all pipes and chimneys, insurer held estopped to set 
up falsity of statements in application as breach of warranty. Insurer is estopped to 
claim as warranty application made out by soliciting agent with knowledge of relevant 
facts. Beall et al. v. North Missouri Farmers Mut. Ins. Co. (Mo.) ad Toni 
(4). Life and accident insurance. 
379(4)—Illiterate insured who signed application for health and accident policy without effort 
to be informed of its contents, and who thereafter received and retained policy, held 
bound by term of policy. Insured, who accepted accident and health policy, paid number 
of premiums thereon, and finally sued for its enforcement, held not entitled to set up 
fraud of agents of insurer in procuring application. Curry v. Washington National 
Ins. Co. (Ga.) . isi epee we cited ewes aoe adelemets * ; 
379(4)—Life policy issued pursuant to applications by gassed war veteran, who told insurer’s 
agent that he had drawn disability allowance from United States government and had 
been treated for high blood pressure, held void, where agent in applicant’s presence 
answered questions as to prior disability compensation, treatment, and disease in negative. 
and applicant in agent’s presence and at his request signed application without reading 
or requesting agent to read it, notwithstanding representations were not fraudulent, 
since representations were “material.” Knowledge of insurer’s agent that representations, 
made in written application for life policy signed by applicant, were false, could not be 
imputed to insurer, since insurer had right to rely upon statements and representations 
contained in application. Inman v. Sovereign Camp, W. O. W. Cc.) 
379(4)—Where minor applicant truthfully stated the facts concerning past and present i 
condition and submitted to physical examination life insurer held not entitled to defeat 
action on policy because soliciting agent’s interpretation of such statements was more 
favorable than facts warranted and such interpretation alone was written b 
application. Texas Prudential Ins. Co. v. Beach et al. (Tex.) 


379(4)—Fact that examining physician, who was insured’s family physician, was also insurer’s 
agent, did not estop insurer from canceling life policy because of false representations of 
insured’s health made with knowledge of physician, on theory physician’s knowledge was 
imputed to insurer, since circumstances plainly indicated physician would not reveal actual 
facts to insurer. Fact that insurer before accepting insured’s application for life policy 
acenired knowledge that insured in some respects was probably not good insurance risk, 
and imposed higher rate because of such fact, did not prevent cancellation of policy 
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because of fraudulent representation as to insured’s health, where insurer did not have 
full information as to nature and extent of insured’s disability. Reserve Loan Life Ins. 
Co. v. McCoy. (U. S.) 

379(4)—Where insured stated to agent writing renewal of health and accident policy that 
there had been no changes in his health, address, or the like, insured was bound by answer 
written by agent in application which was identical with answer to same RaeenETy. in 
old policy. Mutual B Ben. Health & Accident Ass’n v. Alley. (Va.) 

(5). Good faith of insured. 

579(3)-_ Slenature of epplicant, who was able to read and write, on application for life policy 
held conclusive gree in absence of fraud, that applicant read application. Party aeons 
application for life policy containing false statements without reading it is guilty 
actual fraudplent misrepresentation to insurer, where signature has not been induced by 
fraud. Metropolitan Life Ins. Co. v. Lodzinski et al. -) 

379(S)—-Where applicant requested agent to cancel automobile liability policy on coupe and 
write similar policy on sedan owned by different person, but agent had transferred 
original policy from coupe to sedan without changing name of owner, warranty of uncon- 
ditional ownership contained therein held not to invalidate policy, since there had been 
wanes by applicant to deceive it. Miller et al. v. United Pacific Casualty Ins. Co. 

ash, : 
(6). Effect of limitations on powers of agent. 

379(6)—Under accident and health policy providing that insurer was not bound by statement 
to or by agent unless written on application, insurer held not chargeable with statements 
or information given by sauce, to agent soliciting application which were not =. 
on application and included in policy. Curry v. Washington National Ins. Co. (Ga.). 

Agency for insurer or insured. 

379(7)—One who procures another to obtain insurance for him thereby ordinarily makes such 
person his agent and assumes full responsibility for his acts. urcell v. Pacific Auto- 
mobile Ins. Co. (Cal.) 

§ 381. FORM AND REQUISITES OF EXPRESS WAIVER. 

§ 383. ORAL WAIVER. 

383—Provision that no condition or stipulation shall be waived except by written indorse- 
ment to policy is ingens to 3) parol waiver by authorized om acting within 
scope of authority. Home Ins. oe New York v. Roberts et al. 


(Tex 1389 
§ 386. WAIVER OF PROVISIONS OF POLICY AS TO MODE ‘OF WAIVER. 


386—Provision in life policy and in agreement extending time for payment of premium, 
declaring that only executive officer could waive terms of contracts, held for e benefit 


of insurer and could be waived either expressly or impliedly. Gibralter Colorado aoe 
Co. v. Taylor et al. 


(Tex.) 
§ 388. IMPLIED WAIVER IN GENERAL. 
(1), In general. 

388(1)—Forfeiture clause in policy may be waived by insurer, and such waiver may be estab- 
lished by its acts or statements. Sovereign Camp, W. O. W. v. Lee. (Fla.) 

388(1)—Fire policy provision granting permission to make alterations, improvements, and 
repairs and to extend insurance coverage to such improvements held not waiver of clause 
rendering policy void in case of vacancy exceeding 60 days without insurer’s consent, as 
respects vacancy following first fire which rendered premises untenantable. Letter to insured 
from insurer’s state agents canceling fire policy after first fire under policy provision 
authorizing cancellation on 5 days’ notice held not admission that policy was still in force 
so as to constitute waiver of forfeiture for breach of vacancy clause, in view of fact that 
under vacancy clause policy was void only during vacancy and became operative again upon 


occupancy of premises. Carolina Ins. Co. of Wilmington, N. C. v. St. Charles. (Tenn.) .1083 


(2). Statements of officers and agents. 

388(2)—In action on fire policy by insured’s grantee, where loss occurred after execution 
of deed but before insured surrendered possession, provision making policy void on change 
of title held waived by local recording agent who told grantee transfer of policy was 
unnecessary until insured surrender possession, and that grantee would be ee 
until such time. Home Ins. Co. of New York v. Roberts et al. (Tex.) 

. Acts and conduct of insurer or agents in general. 

388(3)—U nder life policy providing for lapse thereof for nonpayment of premiums at 
expiration of grace period, insurer held not estopped to claim forforeiture for nonpay- 
ment of premiums because of failure of insurer’s agent, authorized to collect premiums, 
to collect them as agent represented he would in promise which was unsupported by 
consideration, since insured had burden to make timely premium payments. Zerilli v. 
Metropolitan Life Ins. Co. (Mich.) .. 

388(3)—Grant of extensions of time to particular dates for premium payment and requesting 
insured to complete pending loan following insured’s application for restoration of 
policy conditional upon full payment of back premiums held not waiver of default by 
insurer or estoppel to claim it, where insured died without paying premium or completing 
loan subsequent to last extension date. Willingham v. Equitable tie 4 Assur. ; of the 
United States. (U. S.) ... ; 

(4). Custom and course a dation as to camunties of premiums. 

388(4)—In absence of fraud, where insured makes effort to timely transmit life policy 
premium, substantial objection is required to defeat it as a payment when there are 
- and conduct of insurer which would induce insured to omit to follow strict letter 

licy. Transactions occurring before as well as after payment of premium made 
& out obtaining receipt as required by life policy provision may be looked to on question 
of insurer’s waiver as to manner of payment, or estoppel upon insurer to deny power 
in its agents to receive payment and issue receipt. Insurer which permitted its agents 
to occupy space in branch office and continually received premiums paid through such 
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agents, and issued official premium receipts for payments so made, held estopped to 
deny authority of agents to accept premium payment for insurer which agents received 
and for which they gave temporary receipt only prior to expiration of grace period. 
ee De Ee ON I TED nc da occ ccanscuvuncs ta serccdevesses 
388(4)—Insurer by acceptance of payment of monthly premiums about 3 weeks after their 
due date for more than 30 consecutive months, waived provision of health and accident 
policy that acceptance of past-due premiums should not constitute waiver, and could not 
ye e liability on policy on ground that policy lapsed because of failure to pay premium 
ue date, where premium for month during which insured was injured was tendered 
a about usual time of month under custom Cetwenn parties, Commas Gay Ins, 
i Mn SEND cl c'cl cash ohh WeGek «ORNs oR canst aOR eee DARN SD TeKe Ne KOK: 
388(4)—Insurer which customarily permits particular practice with ‘respect. to payment of 
premiums may not avoid policy on ground that premium payment conforming to such 


782 


647 


ractice was not — made. Grand Lodge Colored Knights of Pythias * Texas . 


,  Vs-0 can sae eae a Gh s Ce ets OR AAR TRESS oa 5 bP 0 8 65.80 Oss 
388(4)—Essence of cae of lapse of life policy for nonpayment of premium is a course of 
conduct on the part of insurer which reasonably leads insured to believe that mpee 
will not be exacted. Lamar et al. v. A®tna Life Ins. Co. (U. S.) 
(5). Guaranty and indemnity insurance, 
388(5)—Automobile liability insurer held not estopped to deny liability in suit by person who 
obtained judgment against automobile operator, on ground that automobile was not 
operated with owner’s consent, because insurer assumed defense of original action against 
automobile operator. Novo v. Employers’ Liability Assur. Corp., Ltd. (Mass.) 
388(5)—-Where insurer desires to raise question whether liability charged is one covered by 
automobile liability policy, it should be done seasonably and before insured has been pre- 
judiced by delay. Generally, in absence of agreement of parties, issue of liability of auto- 
mobile liability insurer is one calling for preliminary presentation so that insurer’s right 
or duty to defend action for negligence against insured may be first determined and 


16 


Declaratory judgment Act provides convenient procedure for determining question, 
17 


Travelers’ Ins. Co. v. Greenough et al (N. H.) 

388(5)—Whether insurer, on policy indemnifying subcontractor against claims for injuries 
sustained by others than subcontractor’s employees, by defending action against sub- 
contractor prejudiced or benefited the subcontractor, was immaterial as respects whether 
insurer waived provision excluding liability for claims based on accidents occurring in 
certain places. Insurer, which defended subcontractor in suit on policy indemnifying 
subcontractor against claims for injuries sustained by other than subcontractor’s 
employees, held charged with knowledge that accident on which suit was based occurred 
in a place within the exclusion clause of policy, as regards question whether insurer 
by continuing the defense waived the exclusion clause. Insurer on subcontractor’s policy 
indemnifying against claims for injuries sustained by persons other than subcontractor’s 
employees which continued defense of subcontractor unconditionally and without obtaining 
nonwaiver agreement after knowledge that accident occurred in a place within the exclusion 
clause of policy held precluded from setting up defense that accident was not covered 
in action against insurer after judgment was recovered against the subcontractor who 
became insolvent notwithstanding disclaimer after verdict in suit against subcontractor. 
Insurer on policy indemnifying subcontractor against loss from claims for injuries sus- 
tained by others than subcontractor’s employees could not complain of its own conduct 
extending the limitation of its original undertaking to include accidents suffered by a 
person within an elevator or hoisting device. O’Dowd v. United States Fidelity & 
Guarant pact (N. J.) . 

§ 389. ISSUANCE AND DELIVERY OF POL ICY WITHOUT OBJECTION. 

a. Breaches existing at time of issuance or delivery in general. 

389(1)—-Insurance company may not claim forfeiture of a policy on grounds of facts known 

to such company’s agent to exist at time of making of the contract. Welch v. New 


York Life Ins. Co. (S. C.) 1622 


389(1)—Clause rendering fire policy void if property should remain vacant for over 60 days 
without insurer’s consent is waived if property be such that parties must have contem- 
plated that it would not be occupied for some time, such as where building insured is 


under construction. Carolina Ins. Co. of Wilmington, N. C. v. St. Charles. (Tenn.). .1083 


(4). Condition as to other insurance, 
389(4)—Insurer, by issuing fire policy with notice of taking of another policy and thereby 
waiving right to forfeit policy under provision against additional insurance waived right 
to declare a forfeiture as to policy which was in effect a renewal or in lieu of additional 
policy. Home Ins. Co. of New York v. Young et al. (Tex.) 
(6). Knowledge of intent to violate conditions, 
389(6)—Soliciting agent who knew insured was under 16 when automobile liability policy 
was issued, waived provision denying liability where driver was under statutory age or 
under 16, and therefore plaintiff who had obtained unsatisfied judgment against insured for 
injuries when struck by automobile being driven by insured who was not accompanied by 
an adult. as provided by statute. could collect judgment from insurer, since agent must 
have realized that insured would drive his own autemeuiie. Grent American eaeenaney 
ey SG: SLD i. pada. b.s Soe ca ewe eee ‘ 2a 
(9). Life and accident insurance. 
389(9)—Under Acts of 1934, application need not be attached to policy as a condition to 
its introduction in evidence in suit on policy, and medical examination is not essential 
as a prerequisite to defense of fraud on ground of willful misrepresentation of health of 
insured at time of application. Fox v. Life Ins. Co. of Virginia, (La.) 
389(9)—Where industrial life policy is issued without previous medical examination, state- 
ments made by insured as to age, physical condition, and family history are binding upon 
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insurer unless willfully false or intentionally misleading, regardless of whether application 
is oral or written. Kueppers v. Metropolitan Life Ins. Co. (Minn.) 1540 

389(9)—Alleged fraudulent misrepresentations of insured in obtaining policies were no 
defense to action under policies for disability, where insurer did not rely upon state- 
ments of insured and made thorough medical examination. Goldstein v. Equitable Life 
Assur. Soc. of the United States. (N. Y.) 

389(9)—Ordinary rule that contract conditioned upon existence of certain fact is unenforce- 
able if condition is unfulfilled, even though covenantee may have knowledge when 
making contract that tact is otherwise and condition cannot be complied with, is not 
applicable to life policies containing sound health clause, where insurer has medical 
examination of applicant for insurance made. Prudential Ins, Co. of America v. 
Kudoba et al. (Pa.) 

389(9)—-Accident policy provision limiting insurance coverage to persons of certain aye of 
which limitation insured was ignorant held waived by insurer issuing policy without 
application or inquiry as to age of insured to whom policy was issued by railroad ick-t 
agent at time insured purchased railroad ticket a tew moments before catching train. 
Travelers’ Ins. Co. v. Barker. (Tex.) ... etait a y : 

§ 390. PAL CK ASSERT FORFEITURE OR TO CANCEL OR RESCIND 


390—To constitute a “waiver” by insurer of a provision of policy, there must be some affirma- 
tive act on its part, such as to induce insured to rest on well-founded belief that strict 
performance of condition claimed to be waived will be not be insisted upon, and mere 
neglect to insist upon forfeiture is of itself insufficient. Meyer v. National Fire Ins. Co. of 
Hartford, Conn. D 

390—Insurance which did 
out by insured and thereafter issued another fire policy which was in effect when premises 
were destroyed waived right to forfeit policy under provision against additional insurance. 
Home Ins. Co. of New York v. Young et al. (Tex.) ied se eae aca 

§ 391. ADMISSION OF LIABILITY ON POLICY.” 

391—Insurer could not admit liability on fire policy in any sum and by so doing limit 
obligations thereunder, since, if liable at all, insurer was liable for full amount of loss 
up to 00 of policy. National Union Fire Ins. Co., Pittsburgh, Pa. v. Epstein et ux. 
(Ariz. : 

§ 392. CRMARD ACCRPT ANCE, OR RETENTION OF PREMIUMS OR ASSESS- 

(1). In general. 

392(1)—Agreement extending time for payment of balance of premiums on life policy with 
understanding that partial payment should not continue policy in force if extended portion 
of premium should not be paid at its maturity was not “agreement as to policy contract” 
within statute prohibiting agreement as to policy contract other than that plainly expressed 
in policy issued, and did not render insurer liable on policy for which premium was not 
paid, on ground that acceptance of partial payment under agreement constituted waiver. 
Agreement extending time for payment of balance of premium on life policy with under- 
standing that partial payment should not continue policy in force if extended portion 
of premium should not be paid at its maturity was not required to be embodied in policy 
or made part thereof under statute, and hence insurer did not become liable on policy 
for which premium was not paid on ground that acceptance of partial payment under 
agreement constituted a waiver. Creagh v. Life Ins. Co. of Virginia. (Ala.) ; 

392(1)—Acceptance of quarterly life policy premium for which no official receipt was given, 
after forfeiture and contemporaneously with execution of application for reinstatement 
of policy, acceptance of medical examination fee, and giving of notice that subsequent 
premium would be due on certain date “if the policy be then in force,’’ held not waiver 
of forfeiture by insurer for nonpayment of premium. Zerilli v. Metropolitan Life Ins. 
Co. (Mich.) ‘ i, avs ° 

392(1)—Acceptance and retention of past-due premium on life policy, to bind insurer, must 

be by person having proper authority. Lang v. Bowen, Supt. of Insurance of Ohio, et al. 

(Pa. ee me s ia 

392(1)—Insurer by receiving amount of defaulted premium note held not to have waived 
right to treat life policy as lapsed, where payment was never approved at insurer’s home 
office as a payment removing default and where insurer and insured, subsequent thereto, 
took steps looking toward reinstatement of policy. Columbian Nat, Life Ins. Co. v. 
Industrial Trust Co. et al. (R. I.) acess ‘ as ag 1614 

392(1)—Insurer did not waive provision for forfeiture of life policy on failure to pay 
premium in full when due by general agent’s letter to insured which stated that home 
office had heen requested to apply dividend of amount less than premium due, on such 
premium, and which directed insured to sign and return inclosed form authorizing such 
application with check to complete payment of premium. Provision for lapse of policy 
on nonpayment of premium is for benefit of insurer and may be waived. Lamar et al. 
v. #Etna Life Ins. Co. (U. S.) ‘ 

392(1)—Where lapsed life policy could be reinstated only on proof of insurability of 
insured, insurer’s agent’s acceptance of premium payment held not “waiver” of require- 
ment of proof of insurability, even if agent had authority to waive such requirement. 
where acceptance of payment was mistake, made in ignorance of insurer’s rights under 
policy. Likly & Rockett Trunk Co. v. Provident Mut. Life Ins. Co. (U. S.) 

392(1)—Life insurer accepting within grace pone postdated check for premium held 
estopped to.deny that payment was made, where insured could have made payment with 
cash on hand plus amount he could have borrowed on policy. Life insurer accepting 
within grace period postdated check for premium would not be estopped to deny that 
payment was made, where insured subsequently committed suicide, on theory that insured 
might have terminated his life within grace period and credit represented by postdated 
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check not been extended, when date when insured finally determined to end life was 
unknown. John Hancock Mut. Life Ins. Co. v. Mann. (U. S.) .......--- waetenesss 1174 
392(1)—Actual oo of past-due premium and receipt thereof by insurer without con- 
ditions attach constitute recognition of insurance contract as being in force. Sullivan v. 
Beneficial Life Ins. Co. (Utah) TELA e OEE ERECEM ORGIES SERED HET SESRS UURSEE URSE ES URES 131 
(7). Suspension of risk. 
392(7)—Letter from fire insurer to insured stating that past-due premium installment 
had not been received and requesting remittance without delay without referring to 
suspension of liability during time premium was unpaid would be sufficient unconditional 
lemand for payment to waive condition of policy and note that company should not be 
liable for loss occurring while premium payments were due and unpaid. Home Ins. Co. 
v. Westerfield. (Ky.) 
392(7)—Under ae that policy will be suspended on nonpayment of premium note at 
maturity, collection and retention of proceeds of note after period of suspension ordinarily 
renders insurer liable for loss occurring during period of suspension where insurer knows 
of loss prior to collection. Where fire policy provided that payment of overdue premium 
note and retention of proceeds by insurer after suspension of policy should not be 
construed as a waiver of any condition therein, insurer by accepting proceeds of premium 
note after suspension of policy did not waive right to insist upon nonliability. Insured 
may contract that acceptance and retention of premium by insurer after suspension of 
policy for nonpayment of premium shall not constitute a waiver of suspension because 
of nonpayment nor render insurer liable for loss during that period. Under fire policy 
providing that payment of premium note after suspension of policy should not be con- 
sidered as waiver of any condition thereof, where insurer denied liability on policy after 
notice of loss of part of insured property from fire occurring during suspension of 
policy for nonpayment of premium, subsequent acceptance of premium by insurer revived 
policy as to property not destroyed by fire, but did not waive insurer’s right to claim 
nonliability for loss. Meyer v. National Fire Ins. Co. of Hartford, Conn. (N. D.) 694 
(8). Demand and acceptance after injury or death of person insured. 
392(8)—Insurer which, with knowledge of death of insured, retains premium payment with- 
out which liability would not attach, is estopped to deny liability, but insurer may avoid 
estoppel by promptly returning premium on coming into knowledge that death Dag a 4 
payment. Insurer which retained premium payment allegedly made after insured’s death 
on death benefit certificate which insured all immediate members of a family, could not 
escape liability on ground that liability on certificate continued as long as member of 
family lived, and that insurer was therefore not estopped to deny liability because of 
lapse of certificate prior to insured’s death, where certificate specifically provided that 
insurer would pay “death benefits on the death of one member only.” International 
Service Union Co. v. Mascarenas. (Colo.) 256 
392(8)—Insurer’s mailing of premium notice to insured after his death held not to affect 
right of insurer to cancel policy for misrepresentations in application. National Life & 
Accident Ins. Co. v. Gordon. (Ga.) ‘ ; . TT j 
392(8)—Where foreign insurer, in consideration of monthly payments, extended time for 
payment of premium on life policy, and insurer’s local cashier, knowing of insured’s 
death, received check bearing notation that it was for certain monthly payments and 
deposited check in bank, insurer held to have waived forfeiture, if any, and was estopped 
to urge forfeiture for delinquency in payments; cashier’s conduct being tantamount 
to acceptance of check in payment, even though cashier wrote letter to insured inclosing 
short form application for reinstatement and saying that proceeds of check were being 
held in trust.. Gilbralter Colorado Life Co. v. Taylor et al. (Tex.) : ..1292 
(10). Retention and enforcement of note. 
392(10)—Insurer could not retain premium note and at the same time take the benefit of a 
cancellation of life policy. Missouri State Life Ins. Co. v. Langreder. (U. S.) 1485 
§ 397. PARTICIPATING IN ADJUSTMENT OF LOSS. ; 
397—Where insured settled claim under fire policy with father, who was named as_ insured 
and vendor in policy, knowing that title to property was in son, ignoring rights of 
vendees who had purchased insurance, and knowing that insurance was payable to vendor 
and vendees according to respective interests in property, vendees held entitled to recover 
full amount of policy, in view of evidence that actual loss was greater than amount of 
settlement and amount of policy. National Union Fire Ins. Co., Pittsburgh, Pa. v. 
Epstein et ux. (Ariz.) . . 
397—Where fire policy issued by mutual company provided that many would not be bound 
by any act or statement of agent restricting its rights, conduct of investigator and 
adjuster in allegedly attempting to negotiate settlement of loss held not to constitute 
waiver of provision of policy requiring forfeiture because insured had obtained additional 
insurance. Lohr v. Farmers Alliance Ins. Co, (Kan.) 1036 
$ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 4 
400—Where foreign life insurer which broadcast advertising program over Colorado station 
under contract whereby radio company forwarded to insurer all inquiries, insurer 
delivering policy to applicant in Colorado was “transacting business” in Colorado, so 
that statutory provision rendering policy incontestable after two years became part of 
olicy notwithstanding provision of policy rendering it contestable for fraud. Union 
ut. Life Co. of Iowa v. Bailey. (Colo.) se hk oa oes ee vane 
400—Incontestable clause in life insurance policy must be as favorable to insured as the 
statute, and no other exceptions are permitted than failure to pay premiums and military 
and naval service in time of war. Statute coquising life insurance policy to contain incon- 
testable clause applies to all contracts which life insurance companies are given power to 
issue, including life insurance policy with provision for disability benefits. Liability of 
insurance company for disability benefits under life insurance policy providing that it 
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should be incontestable after one year, except for nonpayment of premiums and except 
as to provisions and conditions relating to benefits in the event of total and permanent 
disability, etc., was incontestable after expiration of the incontestability period because 
of alleged fraudulent_answers to questions in application as to existence of diseases. 
Guardian Life Ins. Co, of America v. Barry. tind.) 

400—Clause making life policies incontestable after one year except for nonpayment of 
premiums, and statute requiring provision making life policy incontestable after two 
years, except for nonpayment of premiums and violation of conditions relating to naval 
and military service, held not to prevent insurer from contending that insured’s death 
was result of murder and hence was expressly excluded from double indemnity clause. 
Werner v. State Life Ins. Co. of Indianapolis. (Ind.) 

400—Purpose of an incontestable clause in life policy is to set matters of defense, except 
nonpayment of premiums, at rest after specified time mentioned in policy. Where dis- 
ability contracts attached to life policy had become incontestable at time of insured’s 
alleged total permanent disability, insurer held not precluded from showing that insured’s 
alleged total and permanent disability was not result of bodily injury or disease 
occurring, or originating, after issuance of policies, as required for recovery under dis- 
ability contracts. Insurer may contend for limitation of coverage clause in life policy, 
although it cannot contest policy’s validity because of incontestable clause. Mills et al. 
v. Metropolitan Life Ins. do. ( ¢ 

400—Term “incontestable” in life 
by insurer that no objection shall be taken to defeat policy on death of insured. Pro- 
vision in life policy supplemental agreement for total disability benefits, that supplemental 
agreement should be deemed to include policy provision relating to incontestability, 
except as to any provisions relating to disability benefits, held to mean that sup lemental 
agreement was incontestable ene as to provisions ventas to disability benefits which 
furnished grounds for defense. ill for reformation of life policy supplemental agree- 
ment for total disability benefits which was incontestable except as to provisions relating 
to disability benefits which furnished grounds for defense would be dismissed, where 
bill did not base its prayer on any = relating to disability benefits. Penn Mut. 
Life Ins. Co. v. Kelley et al. (N. H.) Boas pete rae Nien e nat 

400—To avoid effect of incontestability clause in life policy, insurer must within specified 
period commence contest, either by = suit to avoid liability, or by filing answer 
in suit on policy. As respects question whether contest of validity of life policy is 
timely date of filing of bill in suit to avoid liability must be deemed to be that stated 
in clerk’s indorsement, in absence of satisfying proof to contrary. Contest of validity 
of life policy by institution of chancery suit by insurer to avoid liability was not begun 
until bill. was filed. Insurer could not maintain suit contesting validity of life policy 
issued February 21, 1933, providing that it should be incontestable after it had been in 
force two years from date of issue, where only proof as to date of filing of bill was clerk’s 
indorsement that it was filed February 21, 1935, notwithstanding that subpoena was 
issued and served on previous day. Metropolitan Life Ins. Co. v. Lodzinski et al. 
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validity of policy might be contested and was discontinued by stipulation which provided 
that answer should be considered as contest of policy in any future action, insurer held 
entitled to contest policy in suit filed after period allowed to contest policy had expired, 
regardless of form of stipulation. Samson v. Metropolitan Life Ins. Co. (N. Y.) 

400—“Contest,” contemplat by life policy containing incontestable clause, means legal 
contest by way of action brought or defense interposed in litigation. Incontestability 
clause of life policy will not prevent insurer from presenting defense of fraud in procure- 
ment of policy where insurer has once raised such issue. Mutual Life Ins. Co. of New 
York v. Kessler. (N ems , ‘ 
Statutory provision that insurer is estopped from defending on ground other than 
fraud after receipt of three annual premiums on life policy held not to affect contestability 
of policy under incontestable provisions of policy and statute. Tife policy remains in 
force until abandoned, reduced to judgment, or performed. and is not terminated merely 
hy death of insured. Under life policy providing that policy should be incontestable after 
it had been in force for two years from date of issue except for nonpayment of premiums, 
insurer held precluded from setting up fraud of insured in procuring policy in action 
on policy commenced subsequent to expiration of contestable period, notwithstanding 
that inenred died hefore expiration of such period. Richt of “contest” which insurer 
hes under life policy before beginning of incontestability held to contemplate some 
affirmative or defensive action in court. wherein insurer and insured or his renresentatives 
or beneficiaries are parties. Under life policy containing provision that policy shall he 
incontestable bv insurer after two years without reference to effect of death of insured 
hefore expiration of two-vear period, death of insured held not to offect running of 
contestable period. John Hancock Mut. Life Ins. Co. v. Snyder. (Ohio) 
—Incontestability clause of life insurance policy did not bar insurer from showing that 
person who signed application and submitted to medical examination was not the person 
in whose name the application was made and the policy issued. Petaccio v. New York 
Life Ins. Co. (Pa.) ican caters ; ; 

400—Where life policies provided that they should be incontestable after two years from 
date of issue except for nonpayment of premiums, insured could not claim that increased 
disability provisions which were subsequently attached to policies were no longer con- 
testable because incontestability clause included in policies was applicable to riders 
attached, where insurer expressly reserved defense of fraud by provision in application 
to effect that in case answers were untrue, disability benefits should be those in policy 
before change. Under life policy providing that it should be incontestable after one year 
from date of issue except for restrictions and provisions applying to double indemnity 
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and disability benefits, insurer held entitled after expiration of year from date of issue 
to rescind provisions for double indemnity and disability benefits because of fraud practiced 
in procuring insurance. Mutual Life Ins. Co. of New York v. Stroehmann et al. 


(U. S.) : 
XII. Risks and Causes of Loss. 
(A) MARINE INSURANCE. 


§ 402. MARINE RISKS IN GENERAL. . 

402—Policy insuring assured against liability as owner, managing owner, operative, and/or 
operating agent, charterer, carrier, warehousemen, stevedores, wharfingers, forwarders, 
or freighers as imposed by law, held not to cover loss resulting from towage contract. 
Conners Marine Co. v. Northwestern Fire & Marine Ins. Co. (N. Y.) . 

402—Insurer under marine policy is not liable for loss due to inherent nature | 0 
to delay unless such liability is expressly assumed in policy. Lanasa Fruit Steamship 
& Importing Co., Inc. v. Universal Ins. Co. (U. S.) .......... 

§ 403. PERILS OF THE SEA. : 

403—Under marine policy, insurer is not liable for loss of perishable goods which are wholly 
or partially deteriorated through delay in voyage, even though such delay was directly 
caused by perils of sea in absence of express assumption of such liability in policy. 
of cargo of bananas which became overripe and rotted while vessel was stranded held not 
“peril of the sea” within marine policy covering cargo where rider covering delays due 
to stranding was struck out of policy prior to the stranding. Warranty contained in 
marine — covering cargo of bananas exonerating insurer from liability for damage 
by actual contact of sea water with articles damaged held to relate only to situations where 


there had been some ingress of water into vessel resulting in water damage, and did not 
exonerate insurer from liability for loss of cargo when bananas became overripe and rotten 
while vessel wee stranded. Lanasa Fruit Steamship & Importing Co., Inc. v. Universal 


Ins. Co. (U. S.) Se : me 

§ 411. COLLISION AND LIABILITY THEREFOR. 

411—Damages to ship, caused by negligence of insured’s ship which came into contact with 
third ship, which in turn came in contact with damaged ship, held not result of ‘“‘collision’’ 
within hull policy provisions, and hence insured could recover on property and indemnity 
policy which expressly excluded indemnity for damages caused by collision covered by 
ordinary hull policy. United States v. American Ins. Co. of Newark, N. J. et al. (U. S.) 

(B) INSURANCE OF PROPERTY AND TITLES. 

§ 418. LIMITATIONS OF RISK AS TO PLACE. 

§ 419. —— SITUATION OF PROPERTY INSURED. 

419—Where fire policy stated that insured personalty was usually located in Brown county, 
Wis., insured held entitled to recover for destruction by fire of such personalty while 
located within Brown county, although outside of city of De Pere, notwithstanding 
that policy gave insured’s address as within city of De Pere. Wright et al. v.. Wrights- 
town-Morris Farmers Mut. Ins. Co. (Wis.) . 

$ 421. FIRE. ; 

421—Policy insuring against loss by fire covers every loss, damage, or injury proximately 
caused by fire and every loss necessarily following directly and immediately from such 
peril or necessarily from judicially admissible and surrounding circumstances operation 
and influence of which could not be avoided. To constitute “loss by fire” within insurance 
policy, identical property insured or part thereof need not be consumed, burned, or 
even ignited, but loss directly resulting from ignition or burning or from bona fide 
efforts, justified by circumstances, 
Fidelity & Casualty Co. (Conn.) 

§ 424. ACCIDENT. 

424—Loss of truck, due to collision and upset caused by fire, is within clause “excluding 
damage by fire” in policy insuring against loss of truck caused by collision or upset, 
excluding damage by fire. Loss of truck, destroyed by fire after veering from highway 
and plunging down embankment when driver became frightened and lost control as result 
of outburst of flame in cab, held “damage by fire” within clause of policy insuring 
against loss of truck by collision or upset, “excluding damage by fire;’’ such flame being 
“hostile fire,” though it did not actually damage truck. Fogarty v. Fidelity & Casualty 
Co. (Conn.) 7 Det ie al aa ete sop a aes am 

424—Under policy insuring truck owner against loss or damage directly resulting from 
collision or upset, insured held entitled to recover for loss sustained when truck was 

caused to turn over, slide upon its side against concrete highway marker, and then strike 

against tree, where truck immediately burst into flames, notwithstanding seller of truck 

had obtained fire policy on truck. 

(Mo.) an a 

425. THEFT. 

~Where policy indemnified against robbery within premises only if custodian and another 

employee were then on duty, evidence that custodian entered store alone and that another 

employee came to store, which he could not enter, about ten minutes later after safe had 

been opened and while robbery was in progress, established failure to comply with policy 

requirements and precluded recovery thereon. Insured’s good intentions and admonitions 

to custodians that they should never be in grocery store alone, and fact that custodian 

had never gone into store alone prior to robbery held not to justify recovery on robbery 

policy on ground of substantial compliance, where there was no employee in addition to 

custodian in store at time of robbery as required by policy. Where policy indemnifying 

ogee robbery only ,if two persons were in charge of store provided that insurance 

should not be forfeited if unforeseen contingency prevented performance of condition, 
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custodian’s act in directing other employee to take messenger boy to his home and to 
return to store in ten minutes was not an unforeseen contingency within such provision. 
Goldberg v. Central Surety & Ins. Corporation. (Kan.) 1759 
425—Under burglary policy indemnifying insured for felonious abstraction of propert 
premises by person making felonious entry by force and violence which should leave 
visible marks on exterior of premises, insurer held liable for merchandise stolen, where 
screen doors on insured’s store were opened by a screwdriver which made indenture half 
the size of a 5-cent piece, and merchandise was taken by boys who subsequently pleaded 
ilty of a 


was open under express terms of burglary policy which, as written indemnified against 
burglary of safe while duly closed and locked by at least one lock. Provision of policy 
insuring against burglary of safe, which did not require breaking into both safe and 
compartment, did not negative requirement that safe, as distinguished from compartment 
thereof, had: to be burglariously opened at a time when it was duly closed and locked. 
Charada Inv. Co. v. Trinity Universal Ins. Co. (Wash.) ; ‘ ..1145 

§ 427. PROXIMATE CAUSE OF LOSS. 

427—Where peril specifically insured against sets other causes in motion which, in unbroken 
sequence and connection between act and final injury, produce final result for which 
insured seeks to recover under policy, peril insured against will be regarded as proximate 
cause of entire loss, so as to render insurer liable for entire loss within limits of policy. 
Cova v. Bankers & Shippers Ins. Co. of New York. (Mo.) ; : 

(C) GUARANTY AND INDEMNITY INSURANCE. 


§ 434. LIABILITY INCURRED FOR INJURY TO OR LOSS OF PROPERTY. 
434—In action by purchaser from customer of gin company on fire policy insuring customers 
and purchasers against loss while cotton was stored on premises of gin company, pur- 
chaser, to recover, held not required to show that gin company was negligent in connec- 
tion with the fire where policy insured against any contingency for which gin company 
might be “liable,” since word “liable” signified a condition out of which a legal liability 
might arise. Pacific Fire Ins. Co. v. Murdoch Cotton Co. (Ark.) ..1021 
434—Lowering of floor of building necessitating disconnection of electric main, removal 
of partitions, installation of columns and beams to carry floor above, and an addition in 
the rear of building, held to constitute “structural alterations’ and ‘extraordinary 
repairs,” within public liability policy requiring permission therefor by insurer and pay- 
ment of extra premium, in order to claim indemnity provided by policy. Hill v. 
Employers’ Liability Assur. Corporation, Limited. (Conn.) ; 


434—Under fire policy insuring against loss caused through work in conduct of business of 
operating automobile sales agency public garage, and automobile repair shop, insurer held 
not liable for loss sustained by insured who, while engaged in grinding feed for hire, caused 
gas engine to ignite, which ignition set fire to barn in which grinding was being done. 
Richey, For Use of National Fire Ins. Co. of Hartford v. Hardware Mut. Casualty Co. 


1137 


(ill.) 


434—Where truck carriers’ liability policy did not originally cover theft, but was indorsed 
to give coverage for theft, with respect to the merchandise in which specified corporation 
and/or its subsidaries and/or affiliated companies have an interest, indorsement ms a 
vision held to give theft coverage only to property belonging to congenatioes specified. 


Provision of indorsement to truck carrier’s liability policy “to pay final judgment for 
loss or damage to cargo while in the possession of and under the control of the insured 
held to cover loss or damage arising from any cause. Provision of indorsement to truck 
carriers’ liability policy “to pay final judgment for loss or damage to cargo while in the 
possession of and under the control of the insured” held to cover goods of shippers gen- 
erally. While provision, that indorsement to truck carriers’ liability policy was written 
“in pursuance of and is to be construed in accordance with” statute requiring theft cov- 
erage for carriage within state indicated intention to conform with statute, it did not 
indicate intention to limit coverage to statutory requirement rather than to extend it 
to losses from theft incurred in United States and Canada, as provided in policy in 
regard to other causes of loss. Provision of indorsement to truck carriers’ liability policy, 
that “nothing herein contained shall be held to alter, waive or extend any of the terms, 
conditions, agreements of said policy, except as provided htrein,” showed intention that 
theft coverage granted by indorsement should extend to losses incurred within geographical 
limits set forth in policy. Where truck carriers’ liability policy covered losses by causes 
other than theft in United States and Canada, indorsement adding coverage for theft 
would not be held to cover only losses within state where there was no such express 
limitation, though indorsement was headed “New Hampshire motor vehicle indorsement 
for common carriers of property for hire on the public highways,” and though it was 
provided that policy was written “in pursuance of and is to be construed in accordance 


requiring theft coverage for carriage within state. Barnard v. Old Colony 
ns. 


(N. H.) a 
§ 435. 
435—Under automobile liability policy providing that it should exclude obligation of insurer 
while automobile was rented to others or used for livery purposes or for carrying 
passengers for consideration, insurer held not relieved from liability for accident occurring 
on pleasure trip, where owner furnished automobile and personal services and companions 
jointly contributed his living expenses, since parties were engaged in common enterprise 
7 adventure for pleasure. United States Fidelity & Guaranty Co. v. Hearn et al. 
(Ala.) 


435—Insurer promising to issue automobile liability policy providing specific coverage held 
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estopped from relying upon contrary provisions of poli issued which was not read by 
insured upon its receipt. Ames v. Employers Casua o (Cal.) 

435—Under liability policy covering coal truck, wherein insurer agreed to pay claims against 
insured for damages resulting from use of truck in transportation of materials, —— 
loading and unloading and to defend suits for damages, even if groundless, in name 
insured, insurer would be liable to defend only suits for damages resulting from main- 
tenance or use of truck, as provided in policy. Morgan v. New York Casualty Co, (Ga.).1113 

435—Where, as occasion arose for filling an engagement, some member of orchestra would 
voluntarily drive his automobile carrying himself and other members and would receive 
4% cents per mile traveled, which allowance was made not to permit member driving 
automobile to make profit but to cover cost of operating automobile, member driving 
automobile was not carrying other members for “consideration” within exclusion pro- 
vision of automobile liability policy, but injured member obtaining judgment from 
driver could recover from driver’s insurer. Park v. National Casualty Co. (Ia.) 1115 

435—Term “insured” in rider attached to automobile liability policy providing that policy 
was for benefit of insured only, and applied only as to accidents occurring in insured’s 
business involving automobiles not owned, leased, or hired by insured, held not to 
cover employee owners of automobiles used in em jloyer’s business because omnibus 
provision of original policy extending benefits of policy to persons operating insured’s 
automobile, with insured’s consent, distinguished between “‘named assured” and “insured.’”’ 
Inclusion of name in list of insured’s employees whose automobiles were scheduled in 
nonownership indemnity rider attached to automobile liability policy held merely to 
designate employees for use of whose automobiles insured might incur liability to public 
and demand protection under policy, and did not entitle such an employee to protection 
against personal liability under judgment against him individually. mployee negligently 
injuring another person in automobile co dicen while driving his own automobile in 
employer’s business was joint tort-feasor with employer, and as such after satisfying 
injured person’s judgment, had no right of action against 7 
issued to employer. Webster v. Inland Supply Co. et al. 

435—Generally, policy, such as indemnity policy, cannot be exten YT \ cover liability of one 
who is not a party thereto. Lincoln Park Arms me Corporation, for Use of 
Schroeder v. United States Fidelity & Guaranty Co. TH) 

435—Where subsidiary laundry sent motor-truck to parent ‘a for installation | of new 
motor at parent laundry’s garage, subsidiary laundry’s automobile liabilit ne held 
not liable under omnibus clause for injury to child struck by truck =f used by 
employee of parent laundry in hauling trash from garage to dumping ground, since at 
time of accident truck was being erated without knowledge or consent of owner. 
Stephenson v. List Laundry & Dry Cleaners, Inc. et al. (La.) 

435—If insured owner of an automobile, expressly or by implication, gives his consent to 
another to take it on highway and there operate it, right of operator to indemnity from 
consequent loss exists even though vehicle be operated in manner, or by persons, or at 
times and places not authorized or even if such uses be forbidden by owner. Language 
of policy prescribed by compulsory motor vehicle insurance law cannot be construed as 
including in its indemnity a person who, lacking express or implied consent of an insured 
owner thereto, drives latter’s motor vehicle on public highway. Truck driver who drove 
truck on public highway without insured’s express or implied consent was not a “person 
responsible” for operation of truck within meaning of compulsory motor vehicle insur- 
ance law, and hence insurer was not liable for injuries caused by collision of truck with 
automobile on hiechway. Dickinson v. Great American Indemnity Co. et al. (Mass.) 1734 

435—Under automobile liability policy having omnibus clause designating as additional insured 
operators of hired trucks or independent contractors, independent contractor hired to haul 
freight for insured held entitled to benefits of policy when judgment was obtained by 
third party injured through contractor’s negligent operation of truck, as against contention 
independent contractor had no cause of action because there was no privity of contract 
between insurer and independent contractor. Wilson v. Marshall et al. (Central Mut. 
Ins. Co. of Chicago, Garnishee). (Mich.) 

435—Tuberculosis resulting from lowering employee’s resistance hv _frequent colds contracted 
from wearing of wet clothing in course of employment held “personal injury.” within 
employers’ liability policy, since term “‘personal injury,’’ when used in sense of “bodily 
injury” may cover any Locentel effect upon the body, whether by violence or by disease. 
Blanke-Raer Extract & Preservine Co. v. Ocean Accident & Guarantee Corp. (Mo.) 199 

435—Repairing truck covered by liability insurance by placing motor and chassis in it did not 
make new truck not covered by policy. W. I. Anderson & Co. v. American Mut. ss, 
Ins. Co. of Boston. (N. C.) 

435—Under Massachusetts law, Massachusetts automobile liability policy excepting a 
foreign coverage use of automobile for rental or liver es or carrying of passengers 
for consideration held not to cover insured at time o culiens t in New Hampshire, under 
evidence that insured drove back and forth between Massachusetts residence and place 
of employment in New Hampshire transporting fellow workmen who were under con- 
tractual liability to share operating expense. Under Massachusetts law, in construing 
automobile liability policy excepting use of automobile for rental or livery purposes or 
carrying of passengers for consideration, fact that insured and other occupants of auto- 
mobile share operating expense held not alone test of contractual liability on part of 
occupants, and occupant may be a “guest”? even though he makes some contribution to 
expense of travel. Insured, who drove an automobile back and forth between Massachu- 
setts residence and place of employment in New Hampshire and transported fellow work- 
men who had contracted to share operating expense, held not engaged in “common enter- 
prise” with such workmen under laws of either Massachusetts or New Hampshire, as 
regards coverage of liability policy. Respecting question whether Massachusetts auto- 
mobile liability policy covered insured, who, at time of accident in New Hampshire, was 
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transporting fellow workmen under contract to share operating expense, Massachusetts 
law held not to recognize any class of cases consisting of expense sharing and common 
enterprises between and distinct from those of gratuitious travel and those of carrying 
passengers for profit or hire. Maryland Casualty Co. v. Martin et al. (N. H.) ; 

435—Clause in automobile liability policy providing that coverage extended to uses authorized 
by person responsible for operation of insured’s automobile, whether or not particular use 
was authorized by named insured, held not to insure unauthorized use, but only use per- 
mitted by named. insured, phrase relating tu particulary use not “‘authorized’’ by named 
insured signifying an unspecified use findably within an authorized use. Travelers’ Ins. 
Co. v. Greenough et al. (N. H.) 

435—-Expense incurred by insured in defending death action resulting from accident which 
occurred while insured was operating truck in business of company to which he had leased 
truck held not within coverage of automobile liability policy exempting insurer from 
liability while truck was used for rental purposes. Marx y. United States Fidelity 
& Guaranty Co. of Maryland. (N. J.) 

435—Insured chauffeur who was involved in automobile collision while driving his friends 
to their home after having been instructed by insured to find parking place and return 
in an hour held to have been operating automobile with insured’s permission at time of 
collision within automobile liability policy, so as to justify recovery from insured by 
parties injured after judgment was obtained by them against chauffeur and execution 
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returned unsatisfied. ikowski et al. v. Fidelity & Casualty Co. of New York. (N. J.)...1458 


435—Under indemnity insurance policy, indemnifying linoleum seller against loss imposed 
by law for injuries to third persons during prosecution of seller’s work, insurer held 
liable to indemnify seller for judgment paid third person for injuries received when 
struck by linoleum in aisle of buyer’s market while linoleum was being transferred by sell- 
er’s employees from truck to stand of buyer. Small hand truck on which linoleum was 
being transferred by seller’s employees from automobile truck to stand in buyers market 
held not ‘‘draught vehicle,” within provision of indemnity policy excluding from coverage 
accidents caused by ‘“‘automobile vehicle or any draught or driving animal or vehicle”; 
such “> excluding automobiles and vehicles drawn by horse, or other driving 
animal. Jackson Floor Gyeadien 

435—Subcontractor’s employee held entitled to benefits of liability of insurer on policy as 
extended of another subcontractor which indemnified such subcontractor against claims 
for injuries sustained by “any person or persons” other than subcontractor’s employees, 
where employee was injured through negligence of insured subcontractor’s employee and 
ee became insolvent. O’Dowd v. United States Fidelity & Guaranty Co. 

435—Where son authorizedly using father’s automobile in employer’s business was involved 
in accident and injured party recovered judgment against son and employer which judg- 
ment was purchased by wealewer’s insurer in another’s name, employer’s insurer whic 
had undertaken defense of action against employer and son without reservation waived 
right to assert noncoverage either by virtue o« limiting provision or schedule and could 
not obtain reimbursement from father’s insurer. Miller et al. v. Motor Club Ins. Co. 


(N. J.) oe ss x tac. A —e 

435—Automobile liability policy whose coverage was restricted to use of bus for transportation 
of tenants between designated apartments and neighborhood subway station held to 
cover use of bus for carriage of tenants other than tenants of designated apartments. 
Travelers’ Indemnity Co. v. Service Lines, Inc. (N. Y.) ° 

435—Provision that automobile liability policy should not cover automobile while used to carry 
passengers for a consideration is applicable only in case of accident occurring while 
transportation is being given contrary thereto, and violation thereof does not work 
forfeiture of 
et al. (N ; 

435—Garageman who was in po 
and operating it for purpose authorized by owner was “legally using’? automobile within 
owner's liability policy covering operation of automobile by those “legally using’’ such 
automobile. Whether accident is one “arising out of the operation” of public garage, 
within terms of owner’s policy exempting insurer from liability for damages caused by 
negligent use of automobile by garageman, depends upon circumstances of case, nature 
of transaction, its connection with business, and whether it is natural and necessary 
incident or consequence of the operation, though not foreseen or expected. Allen v. 
Travelers Indemnity Co. (Vt.) ‘ se ‘ 

435—Loan of automobile by minor owner who was not named as insured in automobile 
liability policy held not to constitute persons to whom automobile was loaned additional 
insured under policy providing that insurance would be available to any person operating 
automobile with premission of named insured or adult member of his household. Infant 
owning automobile held not in legal effect named insured under automobile liability 
policy where not so named in fact. Hinton v, Carmody et al. (Wash.) 

435—Injury to restaurant patron resulting from unjustifiable assault on patron by restaurant 
employee held “accidental bodily injury’? within liability policy indemnifying against 
loss for bodily injuries suffered by persons not in restaurant’s employ as result of 
accident if caused by restaurant’s employees. Westerland v. Argonaut Grill (Great 
American Indemnity Co. of New York, Garnishee). (Wash.) 

435—Under automobile liability policy containing omnibus clause covering any one using 
automobile with permission of insured or adult member of his household, express 
permission need not be proved to render insurer liable, it being sufficient if facts 
reasonably tend to show that automobile was being used with implied permission of the 
insured. To support inference that one has implied permission to use automobile 
belonging to another for his own pleasure and purposes so as to be protected by automobile 
liability policy containing omnibus clause, there must be evidence tending to show a 
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course of conduct or practice known to owner and acquiesced in by him, or by some one 
having authority to give permission. Brochu et al. v. Taylor. (Wis.) 

§ 437. WRONGFUL ACTS OF INSURED. 

437—Fourteen year old child, who contracted tuberculosis while employed in packing plant 
without statutory permit, held not “legally employed” within employer’s liability policy, 
and hence she was not within provision insuring employer against loss by reason of 
liability imposed for “personal injuries” to such of its employees as are “legally employed.” 
Child who attained 16 years ™ age while working in packing plant in which she had 
been employed without statutory permit held “legally employed” within employers 
liability policy in force during year child attained such a as regards insurer’s liability 
for disease contracted by child while so employed. Blanke-Baer Extract & weeseronng § Co. 
v. Ocean Accident & Guarantee Corp. (Mo.) 

(D) LIFE INSURANCE, 


§ 438. CAUSE OF DEATH IN GENERAL, 

438—Beneficiary held entitled, under public policy as declared in constitution, to recover 
on life policy for death of aecelll who was executed in Missouri following conviction 
for rape, where there was no provision in policy exempting insurer from liability to 
beneficiary if insured committed a crime for which he was executed. Progressive alte 
Ins. Co. v. Dean. (Ark.) ears 

(E) ACCIDENT AND HEALTH INSURANCE. 

§ 451. RISKS AND EXCEPTIONS IN POLICY IN GENERAL. 

n genera 

451(1)—Cheapness of premium presents no defense as to ee or amount sennvenniite 
under accident policy. Reynolds v. National Casualty Co. (Mo. 

$ 452. RISKS OF T AVEL, RAILROADS AND OTHER CONVEYANCES, 

452—In determining meaning of word “within” in accident policy insuring against injuries 
resulting from wrecking of automobile within which insured was driving or riding, 
court would consider the whole contract. Accident policy insuring against injuries caused 
by woormns of automobile within which insured was driving or riding as a passenger 
covered both driver and passenger. Insured who was injured when automobile on whose 
running board he was standing collided with another automobile could not recover under 
accident policy insuring against injuries resulting from wrecking of automobile within 
which insured was driving or riding, since insured was not riding “within” automobile; 
“within” being used as the antithesis of “without.” Reynolds v. National Casualty Co. 


(Mo.) ..1671 
§ 454. BODILY INFIRMITIES OR DISEASE. 
454—Insanity held “‘sickness’”’ within health and accident policy, though insured’s physical 
health was good. Requirement that, to be entitled to compensation under accident and 
sick benefit policy, insured be “confined” to his home, means inability to do work rather 


than physical inability to leave house. Insurance contract ome agreement between 


insured and insurer, and insurer may stipulate that liability depends upon insured being 
confined to his house, to his bed, or to a hospital, or any other lawful condition. 
Recovery on health and accident policy in which liability depends upon continuous 
“confinement to house,’ where insured is not so confined, is allowed on theory that parties 
intended to express a degree of disability or incapacity, and hence necessary ‘confinement 
to bed” should mean another degree of incapacity or disability. Insured who was insane 
and absolutely disabled, but not confined to bed, held entitled to recover off health .and 
accident policy which conditioned insurer's liability upon insured’s necessary confinement 
to bed, since purpose of clause requiring confinement to bed was to ‘mabe certain of 
disability and to protect insurer against imposition, and clause expressed degree of 
oy. necessary for recover Lewis v. Liberty Industrial Life Ins. Co., Inc. (La.) 3 

& 456 TERNAL AND VISIBLE SIGNS OF INJURY. 

456—Under life policy indemnifyine against results of bodily injury effected through 
external, violent, and accidental means, but not extending to infection unless introduced 
through open wound, which must be caused by external. violent, and accidental means 
and be visible to unaided eye. insurer held not liable for death from traumatic lobar 
pneumonia allegedly caused when insured got his feet wet by slipping into puddle of 
water when helping to push automobile ou of ditch. Flood v. Order of United Com- 
mercial Travelers of America. (Mich. ; “oe 

§ 462. VIOLATION OF THE LAW. 

462—Technical ae or assault on body of another by insured while in state of partial 
intoxication, ich assault was clearly intended as “horse play,” held not “crime,’ 


within a, for purpose of construin provisions of policy egene, — accident 
es i 
ton. 

§ 464. eeureibinas ‘INJURIES. 

464—Under policy providing for payment of benefits for accidental injuries, except for 
injuries intentionally inflicted, insured held entitled to recover benefits for blindness 
caused by blow in face struck by another, notwithstanding that blow was intentional, 
since blindness had not been intended and was - unforeseen and unusual result. Mid- 
Continent Life Ins. Co. v. Dunnington. (Okla.) “i 

464—Doctrine of associated words was not applicable to discover meaning of word “homicide” 
as used in accident policy insuring against loss of life and excluding homicide from 
coverage as against contention that other words and phrases included in same paragraph 
as “homicide” related only to circumstances which were brought on by some act of insured 
and such construction should be applied to homicide. Death of insured from gunshot 
wounds resulting from acts intentionally committed by armed men acting feloniously 
held to have resulted from “homicide” within noncoverage clause of accident policy 
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insuring against loss of life and excluding recovery for loss occasioned by homicide. 
Black v. Massachusetts Accident Co. (R. I.) 

464—In absence of any policy provision on subject, injury inflicted on insured by third 
person designedly and intentionally so far as actor is concerned, but without expectation 
or provocation of insured, is an “accident” as to insured and authorizes recovery under 
accident policy. American National Ins. Co. v. Garrison. (Tex.) 

§ 466. PROXIMATE CAUSE OF INJURY OR DEATH. / 

466—Where insured sustained accidental meaty for which he was paid and from which he 
had fully or substantially recovered when he sustained second accidental injury, insurer 
held liable for effects caused by second injury under accident policy insuring against 
effects resulting directly and “exclusively of all other causes’’ from bodily injury by 
accident, since quoted words mean that, if accident is shown to be cause of injury for 
which action is brought, insured can recover. Williams v. General Accident Fire & Life 
Assurance Corp., Ltd. (Kan.) 

466—Under accident policy providing that insurance should not cover disability caused by 
bacterial infection or disease, insured held entitled to recover disability benefits for 
incapacity resulting from accidental injury to knee, notwithstanding that injured knee 
became infected by tubercular bacteria; such incapacity resulting solely from “accidental 
bodily injury” within policy. Bellanca v. Travelers’ Ins. Co. (N. Y 
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§ 467. LIMITATIONS AS TO TIME OF DEATH OR DISABILITY CAUSED BY 


ACCIDENT. 

467—-Beneficiary held not entitled to recover for insured’s death on accident policy providing 
for indemnity for death within 90 days of accident, in absence of evidence that death 
occurred within 90 days of accident which caused injuries. Brown v. Boston Casualty 
Co. (Mass.) Y cautes aT eee calor ae 

467—Under policy providing for payment by insurer, in case of death of insured within 
30 days from date of accident, death of insured 90 days after accident held to preclude 
recovery by beneficiary. Policy providing for payment for death of insured arising out of 
accident should loss occur within 30 days from accident held not ambiguous as regards 
period of time fixed for development of result of accident and injuries. Crowe v. North 
American Acc, Ins. Co. (Tex.) : ‘ ee 


XIII. Extent of Loss and Liability of fucwer. 


(B) INSURANCE OF PROPERTY AND TITLES. 


§ 493. TOTAL LOSS. : 

493—Ljiability of insurer’s assignee under fire policy which was not a standard form policy 
held not limited to cost of repair of insured engine on ground that policy was not a 
“value’”’ policy but a contract of indemnity, where master’s finding that fire resulted in 
total loss was approved by court and judgment was for fair cash value of engine at time 
of fire. Westchester Fire Ins. Co. v. Bringle. (U. S.) nie KUdaa eens 
494. PARTIAL LOSS IN GENERAL. 

494—-Measure of damages for partial destruction of dwelling under windstorm policy is 
difference in value immediately before windstorm and immediately thereafter, not to 
exceed amount of coverage shown in face of policy. St. Paul Fire & Marine Ins. Co. v. 
McRae. (Tex.) .... 

§ 495. LIMITATION 

OR CHAR 
(1). In general. 

495(1)—Policy insuring loss sustained if machinery which insured had option to purchase 
under lease agreement were damaged or destroyed by fire, “‘said loss being the difference 
between the replacement cost * * * and the purchase price,” held not to cover damage 
to machinery in amount less than option price. 
Fire Ins. Co. a. Sa ere eee 

§ 502. AMOUNT OF DAMAGE TO PROPERTY. 

502—Measure of recovery on fire policy for partial loss is to be determined by reasonable 


cost of restoring any proverty damaged solely by fire to as good condition as property 


was just before fire. amages to building so constructed that it had brick wall on three 
sides and wooden wall on fourth, where it abutted log house, caused by fire, heat, smoke, 
and water, and glass broken when log house burned, held “partial loss” caused solely by 
fire, so as to permit recovery for reasonable cost of restoring damage caused thereby. 
Amount expended for repair of building damaged by fire, or difference in value of 
building before and after fire, held not proper measure of damages for loss sustained 
under fire policy. Under fire policy covering Prick building which was so constructed that 
it had brick wall on three sides and wooden wall in part on fourth, where building 
abutted log house, recovery could be had for cost of erecting so much new brick wall as 
would be required to replace old brick wall, if any. which was between the brick and the 
log house and which fell or had to be taken down because of fire when log house burned. 
Under fire policy on brick building so constructed that it had brick walls on three sides 
but ouly wooden wall in part on fourth where it abutted log house, recovery could 
not be had for cost of entire new brick wall erected on fourth side after log house was 
burned, since new wall was not caused by fire, but resulted from way house was built. 
Under fire policy covering brick building so constructed that it had brick walls on three 
sides but only wooden wall in part on fourth, where it abutted log house, recovery could 
be had for damage to studding or laths and plaster attached to fourth side, and for 
reasonable cost of labor or material necessary to restore closets on such side which were 
damaged when log house burned. Great American Ins. Co. v. Crume. (Ky.) 
§ 504. EFFECT OF OTHER INSURANCE. : 
$04—Under policy insuring truck owner against loss or damage directly resulting from 
collision or upset, insured held entitled to recover for loss sustained when truck was 
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caused to turn over, slide upon its side against concrete highway marker, and then 
strike against tree, where truck immedately burst into flames, notwithstanding seller of 
truck had obtained fire policy on truck, ‘ova v. Bankers & Shippers Ins. Co. of New 
York. (Mo.) tee " cave 1434 
504—Amount paid for fire loss by primary insurers as result of compromise settlement to 
which secondary insurer was a stranger, held not binding on secondary insurer under 
policy covering difference in insurance collected and “ascertained amount of loss,” though 
amount of settlement was claimed to represent total loss after deduction for depreciation. 
New York Dock Co. v. Ernest W. Brown, Inc. (N. Y.) Px dies 


(C) GUARANTY AND INDEMNITY INSURANCE. 


§ 511. LOSS OF DEBT INSURED. 

511—Under credit indemnitty policy guaranteeing against loss to amount not exceeding $3,000 
and providing that no loss was covered thereby unless debtor should have in latest pub- 
lish book of Bradstreet Mercantile Agency at date of shipment capital rating and 
accompanying credit rating, as tabulated therein, indemnitee held entitled to claim gross 
loss of only $3,000 on sale to debtor having credit rating of $3,000 at time of sale, not- 
withstanding that amount of sale was $4,057.19. Dickerson v. American Credit-Indemnity 
Co. of New York. (Pa.) 1 

§ 513. EXPENDITURES. 

513—Where first paragraph of particular section of automobile liability policy stated that 
coverage insured against loss from liability for bodily injuries, fourth paragraph of 
section stating that “under this coverage” insurer agrees to pay expenses incurred by 
insured for medical aid to others held to embrace coverage of first paragraph, rendering 
insurer liable for expense for medical aid for insured’s wife, notwithstanding provision 
of third paragraph that insurer should not be liable for injury to member of insured’s 
family. xpenses incurred by insured for hospitalization of his wife who was taken to 
hospital and operated upon immediatgly after automobile accident held within coverage 
of automobile liability policy insuring against loss incurred by insured in providing 
immediate medical aid imperative at time of accident. Chitwood v. Farm Bureau Mut. 
Automobile Ins. Co. (W. Va.) banvun ete ts 1132 

$ 514. DAMAGES INCURRED OR PAID. 

514—Award for punitive damages, loss of time, hospital and doctor bills, and other items of 
expenditures sustained by guest held within coverage of automobile liability policy insur- 
ing against loss from claims resulting from bodily injuries or death. Employers Ins. Co. 
of Alabama, Inc. v. Brock. (Ala.) .......... 1726 

514—Generally, indemnity policy containing “no action’? clause provides only for reimburse- 
ment of money actually paid by insured to satisfy judgment against him_for liability 
within —. Lincoln Park Arms Bldg. Corporation, for Use of Schroeder v. 
United States Fidelity & Guaranty Co. (IIl.) ea ice aetna ets 1 

$14—Action cannot be brought and recovery had on indemnity policy until liability is dis- 
eargee, whereas cause of action upon policy to pay legal liability is complete when 
liability attaches. Provision of indemnity policy, that no action should lie against insurer 
or insured to recover for loss unless Cones by insured for money actually paid in 
satisfaction of final adjustment after trial, held not invalid as against public policy. 
Iroquois Underwriters, Inc. et al. v. State ex rel. Morgan. (Ind.) .. 7 oma 1417 

514—Where insured under automobile liability policy made compromise settlement with 
injured party, compromise amount must be reasonable and made in good faith ito enable 
insured to recover such amount from insurer. W. I. Anderson & Co. v. American Mut. 
Liability Ins. Co. of Boston, (N. C.) SH en Te cle hnene 1129 

514—Action for injuries against insured under liability policy providing that no action 
should lie against insurer to recover on claims within coverage of policy until amount of 
claim should have been fixed by judgment against insured held condition precedent to 
maintenance of action against insurer. Matelsky v. Globe Indemnity Co. (N. . 

514—Unambiguous provisions of automobile liability policy that insurer shall defend suit 
covered by policy and insured shall not voluntarily assume liability, settle claim, or incur 
expenses other than for immediate surgical relief, except at his own cost, or interfere in 
negotiation cr legal procedure without consent of insurer, gives insurer exclusive control 
of action brought against insured and option to settle or try action as it prefers. Under 
automobile liability policy iving insurer exclusive right to settle or try action against 
insured within coverage of policy, insurer held not liable for refusing to settle case 
before or during trial for amount within limit of liability under policy, in absence of 
fraud or had faith, notwithstanding that judgment was obtained against insured for 
amount in excess of coverage of policy. Refusal of home office of automobile liability 
insurer to settle action against insured for amount within coverage of policy would be 
insufficient to sustain charge of bad faith, so as to render insurer liable to insured for 
damage arising from refusal to make settlement, but refusal which was persistently 
maintained against advice of counsel and repeated recommendation of adjuster on complete 
information concerning probability of verdict in excess of policy limit would be sufficient 
to warrant inference of bad faith. Johnson v. Hardware Mutual Casualty Co, (Vt.) 740 


§ 514%. DEFENSE OF ACTIONS. 

514%4—Insurer under liability policy requiring insurer to defend actions against insured on 
claims arising out of operation of insured’s coal truck, including loading and unloading, 
held not liable for failure to defend action against insured for injuries received by third 
person in fall into open coal chute into which insured’s employees were unloading coal, 
in absence of reference to truck covered by policy in pleadings of plaintiff in such action. 
Morgan v. New York Casualty Co. (Ga.) ee oe ANB 

514%4—Where partners, having commenced erection of hotel, procured indemnity policy cover 
ing liability to injured workmen and later organized corporation which succeeded to 
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partners’ interest in premises and which paid balance of premium based on construction 
cost determined by audit of corporation’s records by insurer, which assumed defense 
of wrongful death et by workman’s widow in which corporation was originally 
inadvertently named as ‘ .P. A. Hotel” instead of “L. P. A. Building appeal, and 
against which judgment we rendered from which insurer failed to perfect appeal, 
insurer thereafter abandoned defense without notifying corporation, insurer held estoppe 
to assert that policy did not cover corporation’s liability in action by widow; ~— - 
to corporation by insurer’s assumption of defense being conclusively presumed. Agree- 
ment in policy, such as indemnity policy, to defend action against insured, does not 
necessarily obligate insurer to prosecute appeal. Conduct of insurer, such as indemnity 
insurer, may be such as to make insurer liable for expense of appeal that insured 
was compelled to prosecute on insurer’s refusal to do so. here insurer assumed defense 
of wrongful death action against corporation which had succeeded to interest of partner- 
ship protected by indemnity policy, and insurer, without notice to corporation of judgment 
against it, was allowed an appeal, insurer, by "failing to perfect appeal or by abandoning 
defense without notifying corporation, held to have breached provision of alee requiring 
insurer to defend action, and hence corporation was saa from condition imposed by 
“no action” clause and could recover from insurer without first paying judgment. 
Lincoln Park Arms Bldg. Corporation, for Use of Schroeder v. United States Fidelity 
& Guaranty Co. (Ill.) 1 
5143%4—Defenses of automobile liability insurer to suit brought by one injured by insured’s 
automobile denying liability of insured to person injured and liability of insurer to 
insured were inconsistent, and did not fulfill duty of insurer under policy either to deny 
obligation or recognize liability and give insured undivided support. Liability insurer 
which, in suit brought by one injured by insured’s automobile, denied its own liability 
as well as insured’s, opposed efforts of insured to obtain rehearing after judgment against 
insured but in favor of insurer, failed to exhaust remedies of insured by appeal and 
endeavored to have writ of review obtained by insured annulled, did not unqualifiedly 
recognize policy so as to amount to a defense contemplated by policy. Where liability 
insurer in suit brought by one injured by insured’s automobile, assumed position 
directly opposed to policy and property rights of insured by denying validity of policy 
and failing to assert all rights of insured, insured was warranted in securing own 
counsel and taking all available and necessary legal steps for its protection, and insurer 
was liable for attendant expenses. In action on automobile liability policy, relative 
amounts of work performed by attorneys for insured and insurer in Suman of suit 
covered by policy held immaterial on issue of insurer’s liability for such expenses, where 
insurer failed to defend suit according to terms of policy. Rules that attorney’s fees 
and costs of printing briefs incurred by insured in defending suit covered by liability 
policy are not recoverable from insurer held inapplicable, where insurer failed to defend 
action according to terms of policy; insurer being liable under such circumstances for what- 
ever actual expense insured was compelled to undergo. Shehee-Ford Wagon & Harness 
Co., Ine. v. Continental Casualty Co. (La.) ; ; 
514'4—Insured ‘creamery company held entitled to recover counsel fees from insurer with 
whom it had contract of public liability insurance, which had refused to defend suit 
against creamery company for injuries to child who cut foot on broken milk bottle in 
culvert in which creamery company employees operating milk wagon had placed pieces of 
broken hottle ahout a week hefore injuries were sustained, where policy covered claims 
alleged to have been caused by reason of use of any team or animal drawn vehicle owned 
or hired by the insured, and by reason of carrying of goods on or in such team or 
vehicle, or by reason of loading or unloading thereof. Lang et al. v. Jersey Gold Cream- 
eries, Inc., et al. (La.) 1765 


51444—Violation of co-operation clause of automobile liability gelley destroys right to claim 
indemnity thereunder. Knowledge of insurer’s agent, who wrote automobile liability 
policy, of insured’s habits acquired after issuance of policy held not imputable to insurer 
so as to render it nezligent because insurer’s attorney on first day of trial gave insured 
money to meet immediate necessities, which money insured used in obtaining intoxicating 
liquor, resulting in insured’s becoming drunk and violating his agreement to co-operate. 
Insured’s absence at trial constituted such violation of co-operation clause of automobile 
tiability policy as justified insurer in repudiating liability regardless of question of actual 
harm or probable effect of such absence. Letters of insurer’s agent to injured party 
suine insured stating that insurer would pay anv judgment entered against insured up 
to limits of policy held not unconditional independent agreement which would preclude 
insurer from defending on ground that insured violated co-operation clause of policy. 
notwithstanding iniured party released attachment on insured’s automobile in reliance 
thereon. Glens Falls Indemnity Co. v. Keliher et al. (N. H.) 

514%4—Under Wisconsin law, liability insurer is bound in good-faith performance of its 
contract to conduct defense of action against insured, to exercise that degree of care 
which a man of ordinary care would exercise in management of his own business were 
he investigating claims, and insurer which fails to meet such standard becomes liable 
upon that ground to insured for excess over policy limits irrespective of fraud or bad 


faith, Ballard v. Ocean Accident & Guarantee Co., Limited. (U. S.) 1100 


514%4—Procuring of false statements by insured under automobile liability policy, confirming 
insured’s false statement in report of accident that he had visited sister’s home on evening 
of accident and had nothing to drink, held breach of condition precedent expressed in 
policy that insured should aid in securing information and evidence, and should render 
all co-operation and assistance. ‘‘Co-operation,” within automobile liability policy pro- 
viding that it should be condition a. to insurer’s liability that insured at all times 
render all “co-operation and assistance,” uires that there shall be fair, frank, and 


truthful disclosure of information ronsenalll demanded by insurer for purpose of 
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enabling it to determine whether or not there is genuine defense. Hunt v. Dollar et al. 
(Wis.) 
(D) LIFE INSURANCE, 


§ 515. AMOUNT PAYABLE ON DEATH. 

515—Insurer held not liable tor double indemnity on life policy which provided for double 
indemnity if insured died from accident during premium-paying period, where under 
policy premiums were to be paid for 20 years unless by method selected for paying 
second premium insured elected to make policy a paid-up policy at end of 15 years, and 
insured who selected such method died by accident about two years after policy had 
become a paid-up policy. Kansas City Life Ins. Co. v. Pettit. (Colo.) 

515—Death of insured from pneumonia contracted after having lain for several hours uncon- 
scious alongside of road on cold damp night after being struck by automobile held 
within double indemnity provision of life policy covering accidental death, where not 
caused directly or indirectly by disease, since intervention of pneumonia, having been 
directly caused by accident, did not break proximate causal connection between accident 
and death. Bankers Health & Life Ins. Co. v. Smith. (Ga.) 

515—Double indemnity clause of life policies covering accidental death and parenthetically 
excluding murder or suicide held unambiguously to exclude death by murder, precluding 
appheation of rule that ambiguous policy will be strictly constiued agaist insurer, 
Death of insured from gunshot wounds two days after insured, while in his place of 
business as a pawnbroker, was beaten, robbed, and shot, held death by “murder” within 
statutes in effect when life policies were issued and when insured died, precluding recovery 
on double indemnity clauses specifically excluding murder. Werner v. State Life Ins. 
Co. of Indianapolis. (Ind.) 

515—Under double indemnity clause of life policy authorizing recovery if death resulted 
through external means independently of all other causes, recovery could not be had if 
death resulted from accidental injury and pre-existing disease acting tagether, De 
Blieux v. Travelers’ Ins. Co. (La. , 

515—Indorsement on industrial life policy stating that policy was in immediate full benefit 
from date of issuance held to override condition that insurer was liable for only one-half 
of full death benefits where insured died within twelve months from date of issuance, 
so as to entitle beneficiary to recover full death benefit for death of insured who died 


283 


five months after issuance of policy. Mobley v. Universal Life Ins. Co. (La.) 1230 


515—If accidental abrasion of shin afforded portal of entry through which infection entered 
causing blood poisoning and death, insurer held liable for double indemnity awarded 
by life policy for death from bodily injury by external, violent, and accidental means 
leaving visible contusion or would, where policy negatived liability for death resulting 
dinectly or eacionetey from poisoning or infection. Thirkill v. Kansas » City Life Ins. Co. 

ic 

Recovery of ‘amount due under tables of guaranteed values of 20- year ‘payment life policy 
with provision that insurer would by indorsement “continue” policy as paid-up policy at 
option of insured if premiums were paid for 14 years held not barred under terms of 
policy because of indorsement as ¥ insurance before death of insured, who elected 
to take a paid-up policy and which was of less value than the guaranteed values, where 
fourteenth annual premium was paid less than 13 months before death of insured and 
policy provided it should remain in full force for one month beyond due date of any pre- 
mium, since indorsement was not intended to become operative until expiration of insur- 
ance already paid for. McCain et al. v. Lamar Life Ins. Co. (Miss.) 

515—Where death of insured resulted from ou in which he engaged voluntarily, insurer 
ws net liable for dowhle indemnity under lif» policy authorizing double payment in case 
of death resulting solely through external, violent, and accidental causes, since cause of 
death was deliberate and premeditated, and not “accidental,” although death itself was 


accidental. Harrison v. Prudential Ins. Co. of America. (Ohio) 1570 


Death of insured resulting from pneumonia caused by exposure insured was subjected 
to while under arrest. and contributed to by subsequent rough treatment administered 
by guards at jail, held not covered by double indemnity clause of life policy, since not 
result of “bodily injury effected solely through external, violent and accidental means, 
independent of all other causes,”’ within terms of policy. Death of insured resulting 
from pneumonia caused by exposure insured was subjected to while under arrest, and 
contributed to by subse ‘quent rough treatment administered by guards at jail, held result 
of “bacterial infection” and “bodily infirmity,” within double indemnity clause of life 
policy expressly excluding recovery of double indemnity for death resulting from bodily 
infirmity or bacterial infection not occurring simultaneously with an accidental cut or 
wound. McIntyre v. Equitable Life Assurance Society of the United States. (Pa.) 
5—Deoth of insw ed f-om wounds suctained when another stabbed him held death recviting 
from violence “intentionally inflicted” within exception of life policy precluding recovery 
for double indemnity as against contention that person inflicting wounds was insane 
and hence irresponsible for his acts. Pruitt v. Life Ins. Co. of Virginia. (S. C.) 1 
Word “indirectly” within life policy providing for double indemnity for accidental 
death excent if death resulted directly or indirectly, wholly or in part from police duty 
in any police organization, could not be treated as surplusace. Where life policy pro 
vided for double indemnity in case of accidental death unless death resulted directly 
or indirectly from pelice duty in any police organization, double indemnity could not 
he recovered for death of chief of police who was shot by person whom chief of police had 
arrested the day before for unlawfully carrying a pistol: — on previous day heng 
“indirect” cause of insured’s death. Amicable Life Ins. Co. v. O'Reilly. (Tex.) 


515—In absence of some qualifying exception. death from sia murder is “accident” 
within terms of life policy providing double indemnity therefor. Where voluntary 
conduct of insured is under examination to determine if such he accidental means of 
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injury or death to insured at hands of third person, if injury or death followed in 
usual or reasonably to be expected way from means voluntarily employed by insured, act 
of third party is not result “accidentally effected’ within life policy providing double 
indemnity therefor. Voluntary act of third person intended by third person to result in 
injury or death of insured under provisions of life policy allowing double indemnity 
for accidental death is “accidental means” of such death or injury unless as a cause 
it was one of sequences of causes set in motion by voluntary conduct of insured under 
such circumstances that such voluntary conduct of insured was technically proximate 
cause of injury or death. Death of insured when shot by antagonist held to result ‘‘solely 
through external, violent and accidental means” within double indemnity provision of life 
policy as against contention that insured’s threats, acts, and conduct constituted proximate 
cause of his death, where insured was shot at a time when he was making no demonstration 
to carry out alleged threats previously made. American National Ins. Co. v. Garrison. 


(Tex.) ‘ 

515—Death from septicaemia as result of pulling hair from nose held caus 
effected through ‘accidental means’’ within double indemnity provision of life policy, 
since act which results in accident may be deliberately undertaken by insured and yet in 
some instances be caused by “accidental means.” New York Life Ins. Co. v. Kassly. 


suicide within one year from “date hereof” held to mean date of_policy, even though, 
under application, insurance took effect from date of application. Cantrell v. Prudential 


Ins. Co. of America. (Wash.) .... eared nae 963 

§ 516. AMOUNT PAYABLE ON DISABILITY BEFORE DEATH. 

516—Alleged custom of insurer to begin payment of disability benefit under life policy upon 
completion of investigation and before expiration of six months from date of proof 
would not constitute waiver of its right to stand on plainly expressed terms of polic 
providing for commencement of payment of benefits six months after receipt of proof. 
Barnhill v. Metropolitan Life Ins. Co. (Ala.) : 

516—Insured could recover on policy insuring against disability from bodily injury or disease 
occurring and originating after issuance where disabling disease itself occurred after 
issuance, though medical or pathological cause existed prior to issuance. Metropolitan 
Life Ins. Co. v. Reynolds. (Ariz.) ; aan 

516—‘Jnder life policies covering disability resulting from injury or disease occurring after 
their issuance, insurer held liable for disability resulting from insanity originating nine 
years after issuance of policies, notwithstanding that medical cause of insanity might 
have existed prior to issuance of policies. Metropolitan Life Ins. Co. v. Reynolds. 
(Ariz.) — 

516—To recover under disability clause of policy, insured need not be absolutely helpless, 
but is “totally disabled’”’ when disability renders him unable to perform substantial and 
material acts of his business or occupation in usual and customary way. Equitable Life 
Assur. Soc. of the United States v. Barton. (Ark.) 

516—Fair intention of parties entering into insurance contract providing for payment for total 
disability is that insured shall receive indemnity when so disabled as to prevent him from 
engaging in work for which he is fitted without injury to himself, and, if by reason of 
his disability he is unable to perform all substantial and material acts of the work in 
which he is engaged in usual and customary way, he is “totally disabled.” Where grou 
policy recited payments would be made for total permanent disability after proof of suc 
disability, and notice and proof of disability were not conditions precedent to fixing of 
liability, insured held entitled to recover from date of disability, and not merely from 
date of receipt of proof thereof. Metropolitan Life Ins. Co. v. Jones. (Ark.) 

516—Provisions in insurance policies for indemnity in case insured is totally disabled do 
not require that he be helpless, but only unable to perform all the substantial and material 
acts of his business, or the execution of them in the usual and customary way. Travelers’ 
Ins. Co. v. Thompson. (Ark.) : 

516—“Total disability’’ exists within provision of group life policy for payment of disability 
benefits if insured’s sickness is of such character that ordinary care required or 
authorized him to desist and he did desist from performing labors incident to occupation. 
Expressions “any occupation” and “any work” within provision of group life policy 
for payment of disability benefits should be construed to mean ordinary employment of 
particular person insured, or such other employment, if any, approximating the same 
livelihood, as insured might fairly be expected to follow, in view of his station, circum- 
stances, and physical and mental capabilities. Metropolitan Life Ins. Co. v. Manufact- 
urers Nat. Bank. (Ga.) ° 

516—-Under group life policy providing for payment of permanent and total disability benefits, 
provided that “disability” ‘‘commenced” after expiration of one year, insured held entitled 
to benefits for total disability resulting after expiration of one year from effective date 
of insurance from disability commencing prior thereto, “disability” within policy meaning 
total and permanent disability sued for and “commence” meaning time when such total 
and permanent disability occurred. In action for disability benefits under group life 
policy providing for payment of benefits for permanent total disability which commenced 
after expiration of one year, charge that if, total and permanent disability did not occur 
until after insurance had been in effect one year, insured was entitled to recover, held not 
error. Metropolitan Life Ins. Co. v. Evans. (Ga.) 1192 

$16—Rights of insured under group policy providing for payment of benefits for total and 
permanent disability held to have accrued after insured became totally and permanently 
disabled before policy lapsed, fixing obligation of insurer to pay according to terms of 
policy. Prudential Ins. Co., of America v. Calloway. (Ga.) 1197 

516—That insured occasionally did light work about farm, or looked after his mill, or through 
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series of years worked five days in laying pipe line, held not conclusive on question of 
oo one and total disability under policy. Prudential Ins. Co. of America v. 
mson, (Ky. 

516—Where indemnity provision of life policy provided that payment should not be made for 
any part of first three months of total disability insured claiming total disability occurred 
on December 15, 1932, was not entitled to recover benefits commencing as of such date 
but only at date three months later. Prudential Ins. Co. of America v. Alsobrook. (Ky.) 

§16—Condition in group disability policy requiring “total and permanent disability” from 
performing any work for compensation or profit does not require that insured become 
absolutely helpless, but merely requires such disability as renders him unable to perform 
substantial and material part of his occupation in usual and customary way. In action 
on group policy ——— disability from either accident or disease, whether disability 
from arthritis resulting from accidental spraining of back was caused from accident on 
account of sprain aggravating arthritis or whether insured was merely made more 
conscious and sensitive to his condition was immaterial, where it was shown disability 
arose during life of policy. Pete v. Metropolitan Life Ins. Co. (La.) 

$16—In action tor total and permanent disability under supplementary contract attached to 
life policy, refusal of requested ruling that entire policy was to be considered and that 
by terms of contract supplementary contract and policy were to be considered as a whole, 
and words “any occupation and performing any work in disability provision” were to be 
considered with regard to fact that policy insured claimant as machinist and farmer, held 
reversible error. Complete physical or mental incapacity of insured held not essential 
to “total disability’’ within supplementary contract attached to life policy providing for 
payment of benefits for ‘total and permanent disability” preventing insured from engaging 
in any occupation and performing any work for compensation or profit, it being sufficient 
that disability of insured was such that it prevented him from performing remunerative 
work of substantial and not merely trifling character. ‘‘Total disability” is relative 
and does not depend wholly on physical condition, but regard must be had to insured, 
his age, education, experience, training, and capabilities. Adamaitis v. Metropolitan 
Life Ins. Co. (Mass.).... 

$16—Death of insured from pulmo 
developed after fall by insured who allegedly had enlarged inguinal ring prior to accident 
held not within exception of double indemnity clause of life policy excluding double 
indemnity for death caused or contributed to by bodily infirmity. Exception within 
double indemnity clause of life policy applicable to death “‘caused wholly or partly” by 
“bodily infirmity’ or by “hernia”? held not to relieve insurer from liability for hernia 
sustained “‘solely through violent, external and accidental means” and resulting in insured’s 
death. Surgical operation which is proper treatment for bodily injury sustained “solely 
through violent, external and accidental means” within double indemnity clause of life 

licy does not break casual connection between such means and death of insured so as to 

toler injury within exception applicable to death caused “wholly or partly by surgical 
treatment of injury, disease, or bodily, or mental infirmity.’’ Whether it could have 
been found that enlarged inguinal ring which allegedly existed before accident causing 
hernia, was not a “bodily infirmity” within exception in double indemnity provision in 
life policy, or was a condition and nat a cause of hernia, held immaterial, where it could 
have been found that such ring, even if a bodily “infirmity,” was not wholly or partly 
a cause of insured’s hernia and his death within exception. Ballam v. Metropolitan 
Life Ins. Co. (Mass.) 7 inate guns : salt ; 

516—Insurer after making oie payments for nine years could terminate its liability to 
insured for such payments under life policy only as authorized thereby. Wold v. State 
Mutual Life Assurance Co. of Worcester. Mass. (Minn.) : iene hea 

§16—Declaration alleging that poison was administered by another held insufficient to author- 
ize recovery under double indemnity clause of life policy for accidental death, but 
excepting double indemnity if death resulted from taking of poison, whether voluntary or 
otherwise, since the liquid containing the poison when accepted and drunk by insured was 
“taken” by him, the word “administer,” as used in the declaration, meaning dispensed, 
served or supplied, and the word “take” being used with reference to the reception into 
the human body of poison. Declaration alleging that poison was administered to insured 
by another held not to authorize recovery of double indemnity for accidental death under 
life policy which excepted double indemnity if insured’s death resulted from taking of 
—. whether voluntary or otherwise, on ground that taking of poison was accidental. 
ecause insurer did not know that the liquid contained poison and therefore did not intend 
to take it, since the words “voluntary or otherwise” excluded from double indemnity, 
death from intentional or unintentional takine of poison. Words “voluntary or other- 
wise,” as used in provision in life policy providing double indemnity for accidental death, 
but which excepted death resulting from taking of poison, whether “voluntary or other- 
wise,” were required to be given their usual and ordinary meaning, unless the purpose 
for and the circumstances under which they were used indicated that a different meaning 
was applicable. Where liability for death from taking poison “whether voluntary or 
otherwise” was excluded from operation of double liability clause of life policy, that 
all liability for death caused by another was not excluded, and that death Sens taking 
poison administered by another was not expressly excluded would not permit recovery 
for death of insured by such means, since purpose to exclude such liability was clearly 
expressed, and court could not make new policy by ignoring such purpose. Kennedy 
et al. v. New York Life Ins. Co. (Miss.) ; 

$16—In action . for total and permanent disability benefits under group policy, insurer held 
not entitled to set up as defense that disability could have been removed by operation, 
where there was no showing that any physician had advised insured to have such operation, 
or that insured had refused. In action for total and permanent disability benefits under 
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group policy, insured was under no duty to undergo major operation to remove disability 
where there was substantial element of risk and danger. In action for total and per- 
manent disability benefits under group policy, fact that disability was removable by 
operation did not preclude insured from recovery where policy insured total and permanent, 
and not merely incurable, disability, since insurer’s liability must not only be determined 
solely from language of policy, but with language liberally construed in favor of insured, 
if susceptible of more than one interpretation. Where employee is insured for disability, 
he need not submit to operation to relieve disability since he is under no contractual 
obligation to submit and thereby incur expense and risk life so that insurer might be 
relieved of liability. In action for total and permanent disability benefits under group 
policy, insured’s instruction held not erroneous for omitting provision for verdict for 
insurer in event jury found that illness of insured was curable by operation and that 
insured took no steps to effect cure, where insured was under no duty to submit to 
operation. Roderick v. Metropolitan Life Ins. Co. (Mo.) .... 

516—Under provision of group life policy that disability benefit paym 
after receipt of due proof of loss, making of due proof of disability and expiration of 
waiting period of six months thereafter, held conditions precedent to attaching of obliga- 
tion of insurer to begin making payments and hence insured’s recovery was limited to 
payments accruing after expiration of such six-month period, notwithstanding denial of 
liability by insurer prior thereto. Sutherland yv. Metropolitan Life Ins. Co. (Mo.) : 

$16—Insurer which denied all liability under group life policy held to have become liable on 
policy from time of denial of liability, although six months’ waiting period provided by 


policy had not expired. State ex rel. Metropolitan Life Ins. Co. v. Allen et al., Judges. 
°. 


would be presumed permanent if it continued for ninety days, disability to be compensable 
need not be absolutely permanent. Insured on life policy covering total and permanent 
disability held entitled to recover for period during which he was totally disabled, not- 
withstanding at time action on policy was instituted insured was employed in a gainful 
occupation, where policy provided for payment if insured was totally and presumably 
permanently disabled before definite age. Fact that insured on life policy covering total 
and permanent disability was producing income at time of action for total and presumably 
permanent disability payments operated merely to cut off insured’s right to benefits while 
working, but did not deprive him of right to benefits during the continuance of the 
disability. DeVore v. Mutual Life Ins. Co. of New York. (Mont.) 

516—“‘Total and permanent disability,” within policy providing for benefits if insured became 
disabled to extent preventing insured from “engaging in any occupation or performing 
any work for compensation,” held to mean disability preventing insured from performing 
any work for compensation in his regular business and any other pursuit for which he 
was qualified and which he would reasonably be contemplated to pursue. Insured must 
submit to operation to minimize insurer’s liability for total and permanent disability 
benefits or forfeit benefits, where operation is one not attended with danger to life or 
health, or extraordinary pain or sufferine, is one to which reasonable man would submit, 
and offers, according to best medical opinion, reasonable prospect of restoration or relief 
from incapacity. Kordulak v. Prudential Ins. Co. of America. (N. J.) ‘ : 

516—‘‘Total disability’’ within disability and premium waiver provision of life policy held 
not to mean absolute physical disability on part of insured to transact any kind of 
business pertaining to his occupation, but to exist although insured might be able to 
perform few occasional or trivial acts relating theréto, if he was unable to do any sub- 
stantial portion of work connected with his occupation. New York Life Ins. Co. v. 
Razzook. (Okla. ) ca ; 

516—Under group policy and certificate insuring employee’s life for $500 with provision for 
increase of $500 for each of three additional years’ service to employer and for payment 
of disability benefits on proof of total and permanent disability of employee for period 
of six months, insurer held liable for amount of all additional yearly certificates issued 
prior to maturity of volicy by six months’ disability and due proof thereof. General 
Amercian Life Ins. Co. v. Bryson. (Okla.) 

$1¢6—Insured’s performance of minor acts relating to his grocery business under advice o 
physicians to bring about restoration of his health held not “performing any work,” 
“following any occupation,” or “engaging in any business,” within life policy disability 
wause defining “total disability” as disability which wholly prevented insured from 
performing any work or following any occupation, or from engaging in any business for 
remuneration or profit. Word “wholly,” in life policy disability clause defining “total 
aisability” as disabilty which wholly prevented insured from performing any work, did not 
required that insured be absolutely mentally and physically helpless before he would be 


1563 


entitled to disability benefits. Eisenhauer v. New York Life Ifs. Co. (Pa.) 1284 


516—To determine if person is “totally disabled’ within policy, court will examine circum- 
stances to find whether insured is no longer able to do all of the material acts necessary 
to the prosecution of his accustomed task or such work as he has been trained to do and 
upon which he must depend for a living, in substantially his customary manner. 
Brunson v. Prudential Ins. Co. of America. (S. C.) 

516—Under life policy containing total disability clause providing for monthly income benefits 
and waiving premiums in events of disability, income payments could be claimed from 
inception of disability of insured in addition to waiver of premiums, where insured by 
reason of his disability Was rendered incapable of furnishing proof thereof and beneficiary 
did not: know of terms of. policy. Whetstone v. New York Life Ins. Co. (S. C.) 

516—Contractual rights of insured under life policy to receive disability benefits as long 
as disability should exist, and to have policy kept alive during continuance of such dis- 
ability without payment of premiums could not be taken from insured by insurer. Need- 
ham v. American National Ins. Co. (Tex.) 
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516—Increase of lump premium on life policy, pegvidiog for benefits for disability by reason 
of injury or disease originating after date of —~ because of insured’s defective eye 
and increased risk of accident due thereto, held not to extend disability insurance to 
cover unknown cause of eye trouble and disability by reason thereof arising from loss of 
mind rather than loss of eyesight, where cause of disability was syphilis infection with 
which insured was afflicted at time of issuance of policy. Bankers Life Co. of Des 
Moines, Iowa v. Sone et al. (U. S.) .... 

516—Term “permanent disability,” in employee’s group insurance policy, held not to mean 
disability which will last for all time, but such disability as it is reasonable to presume 
will continue for remainder of insured’s life. Disability is deemed permanent, within 
insurance policy, when founded on conditions rendering it reasonably certain that it will 
continue Gecusbont insured’s life. Ralston v. Metropolitan Life Ins. Co. (Utah) 

516—Insured, if totally and permanently disabled at or prior to effective date of group life 
policy containing disability provision, could not recover disability benefits. ucher y, 
Equitable Life Assurance Society of the United States. (Utah) 


516—Under life policy providing for benefits if due proof is presented that insured has ‘become 
totally and permanently disabled, or has been totally disabled and has been thereby pre- 
vented from engaging in occupation or employment for 90 days. insured held not precluded 
from recovering disability benefits where he had _ returned to active management of 
business before institution of action. aeaeee Vv. Jaa Saneock: Mutual iste Ins. Co. 
(W. Va.) waren 

§ 522%. ne 

522%4—Insurer’s liability on accident and health policy with death benefit held not limited 
"by pro rata payment provision that, if insured should carry other insurance covering 
same loss without giving written notice to insurer, insurer should be liable only for 
such portion of indemnity as indemnity bore to total amount of like indemnity in other 
policies, because another insurer paid to beneficiary of another policy of insured on pro 
rata payment provision of such policy, where, at time policy sued on was applied for, 
other policy had lapsed for nonpayment of premium, and premium was accepted by 
agent of such other insurer with knowledge of death of insured. Inter-Ocean wasuemty Co. 
v. Smith. (Va.) ; scae-Vitbd 

§ 523. DEDUCTIONS AND OFFSETS. ; 

523—Beneficiary asserting right under life policy held bound by policy provision for deduction 
of unpaid portion of ae for current insurance year. eg ares Life Ins. Co. 
of Iowa v. Johnston et al. (la. ; pr oetias ‘ ; 

(E) ACCIDENT AND HEALTH INSURANCE. 


§ 524. TOTAL DISABILITY. 

524—“Total disability” as used in accident policies is generally regarded as a relative matter, 
which depends largely on the occupation and employment in which the party insured is 
engaged. ‘Provisions in insurance policies for indemnity in case insured is totally 
disabled do not require that he be helpless but only unable to perform all the substantial 
and material acts of his business, or the execution of them in the usual and customary 
way. Travelers’ Ins. Co. v. Thompson. (Ark.) 

924—Policy which covers disability which prevents insured from carrying on “his occupation” 
is intended to cover insured’s usual occupation at time of disability. Provision in policy 
‘etating to total disability is not interpreted literally, and complete physical or mental 
incapacity need not be shown; nor will performance of work of merely trifling character 
bar recovery. Canney v. Massachusetts Bonding & Ins. Co. (N. H.) 


524—Where one provision of accident policy obligated insurer to make weekly payments 
for period not exceeding 52 weeks where insured was disabled from performing any duties 
pertaining to occupation in which he was engaged at time of accident, following provision 
requiring insurer to make payments after expiration of 52- week period in event insured 
was disabled from “engaging in any and every occupation” was to be reasonably and 
practically applied to determination of whether insured was capable of engaging in 
ordinary forms of employment apart from that in which he was engaged when accident 
occurred. Where accident policy obligated insurer to make payments for period not 
exceeding 52 weeks to insured disabled from performing any duties pertaining to occu- 
pation in which he was engaged at time of accident, insured who, because of two stiff 
fingers, was disabled from pursuing his occupation as barber held not entitled to recover 
compensation under further provision of policy requiring insurer to make weekly payments, 
after expiration of such 52-week period, in event insured was disabled from “engaging 
in any and every occupation.” Muzio v. Metropolitan Life Ins. Co. (N. Y.) 


$ 525. CONFINEMENT TO HOUSE OR BED OR UNDER CARE OF PHYSICIAN. 

525—Term “confined to bed’’Sas used in disability policy means that the disability by reason 
of illness must reach that extent and be that severe as ordinarily the party afflicted 
would be confined to bed. Washington National Ins. Co. v. Curry. (Tex.) 


§ 527. PARTICULAR INJURIES SPECIFIED IN POLICY. 

§27—Hand which was almost completely cut off at wrist and was hanging only by skin and 
small amount of flesh was “severed” within accident policy providing for indemnity for 
loss of hand by severance. “Loss of hand by severance” in accident policy providing 
for indemnity for loss of hand by severance meant loss of use of hand due to sub- 
stantial severance, and not loss of hand by total severance andedismemberment. King 
v. Metropolitan Life Ins. Co. (Tenn.) 

§ 530. T IMITATION OF LIABILITY BY PROVISIONS OF POLICY. 

530—Word “injury” within provision of accident policy reducing indemnity in case of septic 
infection from any injury, abrasion, bruise, or laceration held limited by succeeding 
specific limiting words. Mair v. Minnesota Commercial Men’s Ass’n. (Minn.) 
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§ 531. CLASSIFICATION OF RISK. ’ 

531—In determining what constitutes “supervising” any particular business within coverage 
of insurance policy, character and general manner of's egulation of occupation must be 
considered. Accident policy provision reducing insurer’s liability if accident is suffered 
in performing act pertaining to more dangerous occupation does not apply if act also 
ertains to occupation of insured as exceptional or occasional duty. Borovicka v. Bankers 
edemoier Ins. Co. (Ill.) 


XIV. Notice and Proof of Loss. 


§ 533, EFFECT OF REQUIREMENTS OF POLICY IN GENERAL. 

533—Purpose of requiring proof of loss under policy is to provide insurer with information 
from which it may determine its liability. Want v. State Mutual Life Assurance 
Co. of Worcester Mass. (Minn.) 

§ 535. NECESSITY OF NOTICE. 

535—Statutory requirement of notice of fire loss within 30 days after fire constitutes condition 
precedent to right of recovery by insured, but, if there be a condition precedent to do 
an impossible thing, the obligation becomes single. Bean vy. Philadelphia Fire & Marine 
Ins. Co. (N. H.) 

535—Failure to give notice of disability or to file proofs of loss does not work forfeiture 
of life insurance policy constituting life contract and containing provision for indemnity 
and waiver of premium. Prudential Ins. Co. of America v. Alsobrook. (Ky.). 

535—Notice of disability and filing of due proof of disability as required by terms ‘of life 
policy with a total and permanent disability provision is a condition precedent to recovery 
thereunder. Whetstone v. New York Life Ins. Co. (S. C.) La seatard 

§ 536. NECESSITY OF STATEMENT OR PROOF OF LOSS. 

536—Failure to give notice of disability or to file proofs of loss does not work forfeiture 
of life insurance policy constituting life contract and containing provision for indemnity 
and waiver of premium. Prudential Ins. Co. of America v. Alsobrook. (Ky.) 

536—Under disability clause of group policy providing that insurer would commence to pay 
disability benefits six months after receipt of due proof of disability, making of such 
proof and expiration of such period held conditions precedent to attachment of insurer’s 
obligation to make payments. Anderson v. Metropolitan Life Ins. Co. (Mo.) 

536—Notice of disability and filing of due proof thereof as required by terms of life policy 
with a total and permanent disability provision is a — precedent to recovery 
thereunder. Whetstone v. New York Life Ins. Co. (S. C. 

536—Life and accident policy requiring written notice of injury for which claim is made 
within 20 days after injury, and proof of loss within 90 days after date of loss unless 
company fails to furnish blanks within 15 days from receiving notice of injury, held to 
require proof of loss as well as notice of injury. McClain v. National Life & Accident 
Ins. Co. (Tex.) 

536—In suit on fire policy for loss of coal breaker which was completely ‘destroyed by fire, 
proof of loss in writing held unnecessary. John Conlon Coal Co. v. Westchester Fire 
Ins. Co. of New York. (U. S.) 

536—Due proof of disability can _by clear language be ‘made a condition of obligation of 
insurance policy. Boyett v. United States. (U. S.) 489 

536—Where life policy provided for payment on receipt of proof of death, furnishing of 
such proof was condition precedent to liabilty, and beneficiary had no ‘right of action 
against insurer until qendiion, was performed or its performance was waived. Sandereen 
v. Postal Life Ins. Co. of New York. (U. S.) , ; ; 1182 

§ 537. PERSONS WHO MAY GIVE NOTICE OR MAKE PROOF. 

537—-Rights of ininured p-rtv recovering unsa‘isfied judement against insured, in regard 
to insurance, rose no higher than theese of insured, but injured party was not obliged to 
give notice of acc‘dent as required by automobile liability policy. Maryland Casualty wes" 
v (Ark.) 

§ 538. PERSONS TO WHOM NOTICE OR PROOF MAY BE GIVEN OR MADE.” 

538—Insurance agents authorized to procure and deliver policies have no implied authority 
to receive notice or proofs of loss. Peters v. Mutual Life Ins. Co. of New York. (U. S.) 1164 

§ 539. TIME FOR NOTICE AND PROOF. 

(1). In general. 

539(1)—Policy requiring proof of loss to be filed before loss thereunder becomes due and 
payable without specifying time within which such proof shall be submitted requires 
proof within reasonable time; reasonable time being generally question for jury. Pruden- 
tial Ins. Co. of America v. Calloway. (Ga.) 1197 

539(1)—Where automobile accident occurred June 3. 1933, and report was made up on 
Tune 5 and signed and sent to liability insurer prior to June 20, 1933, and, immediately 
upon bringing of action by the other party, notice was given to insurer, notice of claims 
was given within reasonable time. W. I. Anderson & Co. v. American Mut. Liability 
Ins. Co. of Boston. (N. C.) 1129 


539(1)—Tn ahsence of controlling statute, insurer may require by stipulations in nolicy that 
proof of loss he furnished within reasonable time. Proof of loss of sight of eye held 
not furnished within reasonable time to insurer under life and accident policy requiring 
proof of loss within 90 days from date of loss where proof was not filed until more than 
six months after date of iniury. and five months after condition had heen diarnosed as 
comnlete loss of sight of eve. McClain v. National Life & Accident Ins. Co. (Tex.) 

539(1)—Insured held not entitled to recover disability benefits of group life policy providing 
that insurer would pay benefits on due proof of loss, where proof of loss was not furnished 
until approximately five years and six months after accrual of disability and termination 
of insurance protection. Connecticut General Life Ins. Co. v. Bowman. (Tex.) 1288 

539(1)—Proof of death, required to be furnished as condition precedent to liability in 
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life policy, must be furnished in reasonable time, as determined by facts in each case, 
having due regard for opportunity for performance under existing circumstaces, in 
absence of controlling provision in policy or domestic statute of state. Reasonable time 
within which proof of death must be submitted to life insurer is not measured by period 


of limitation for institution of actions. Sanderson v. Postal Life Ins. Co. of New oo. 


of due proof of such disability before expiration of one year from date of its commence- 
ment, insured must file due proof of claim within year from date when disability becomes 
total and permanent, as against insurer’s contention that claim must be filed within one 
year from time of inception of disability, although not then known to be or reasonably 
expected to be of permanent character. Under group life policy providing for payment 
of disability benefits on submission of due proof of such disability before expiration 
of one year from date of its commencement, proof held not required to be furnished 
during life policy. Bucher v. Equitable Life Assurance Society of the United States. 
(Utah) 
(3). “Immediate” notice. 

539—‘Immediate notice” of accident required by automobile liability policy does not neces- 
sarily mean instantaneous notice. Notice given to automobile liability insurer by insured 
as soon as it was known that passenger’s physical condition was attributable to accident 
constituted “immediate notice’ and was “given as soon as was reasonably possible,” 
within requirements of automobile liability policy. Maryland Casualty Co. v. Waggoner. 


(Ark.) 

5$39(3)—Evidence that insurer’s local agent gave immediate notice of loss by telephone to 
eneral office of countersigning deputy superintendent, that insurer sent adjuster to 
investigate and that insured’s agent called at office of insurer’s countersigning agent 
and reported loss a few days after loss occurred held to show substantial compliance with 
provisions of robbery policy requiring immediate notice to home office or to_ general 
agent count 
Conn. (TIl.) bueand sada es aes 

539(3)—Accident policy requirement that “immediate” i x 
must be given means that notice shall be sent as soon as exercise of reasonable diligence 
will enable beneficiary to send it. Sheehan v. AStna Life Ins. Co. (Mass.) 

(5). Effect of failure or delay. 

$39(5)—Failure to make proof of disability or death held not to preclude recovery of dis- 
ability and death benefits under group life policy where insurer knew of insured’s illness 
and canceled policy prior to his death on theory that insured had not worked for 
employer to which group policy was issued for time required by terms of policy. Metro- 
petites EAte tne, Os, v. Pope, GAG) 22... c sec inccseees hat a a aace ea ai eae 

539(5)—Provision of group sallow conditioning indemnity for total and permanent disability 
upon proof of disability within one year from date of commencement of disability held 
valid, precluding recovery by insured who did not file proof within a year, as against 
contention provision should be construed merely as condition to maintenance of suit 
on policy. Equitable Life Assur. Society of the United States v. Price. (Ky.) a3 

5$39(S)—Beneficiary of certificate issued under group policy providing that disabifity income 
would be paid on receipt of due proof of disability before expiration of one year from 
date of its commencement held not entitled to recover disability benefits where disability 
commenced on August 4, 1930, but no report of disability was made to insurer prior to 
February 1933. Equitable Life Assurance Society of the United States v. Penix. (Ky.) 823 

539(5)—Insured’s failure to give notice of accident within time required by accident insurance 
contract avoided liability. State ex rel. Order of United Commercial Travelers of 
America v. Shain et’ al. (Mo.) ; ; .. 990 

539(5)—Where policy requires immediate notice of accident, delay is bar to recovery unless 
there be circumstances to explain or excuse delay and show it reasonable. Reiger v. 
Travelers’ Ins. Co. (N. Y.) : 470 

539(5)—Ordinarily courts will not declare forfeiture of policy for failure to make formal 
proof of loss, where no provision for forfeiture is contained in policy. Delay in furnishing 
proof of loss does not constitute defense if insurer received notice in time to investigate 
and is not prejudiced b delay. Failure to furnish proofs of loss does not bar recovery 
on policy, but gives right to insist on such proof before suit is brought that abates suit. 
JEtna Life Ins. Co. v. Tipps. (Tex.) ; ; ‘ 

539(5)—-Employee, who did not furnish proof of permanent disability until four years and 
four months after termination of his employment and commencement of his disability, 
could not recover on employee’s group policy providing insurer would pay benefits 
on receipt of due proof of permanent total disability. Hollis v. Connecticut General 
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Life Ins. Co. (Tex.) 


(6). Excuses for failure or delay. 
539(6)—Beneficiarw’s ienorance of fact that there was in force accident policy ‘n which she 
was named as beneficiary constituted circumstance to be considered in determining whether 
beneficiary used due diligence in giving notice to insurer of insured’s accidental death, 
s9 as te eemply with policy provision for “immediate’’ notice. Sheehan v. 4Ztna Life Ins. 
Co. ( Mass.) 1668 


539(6)—Absence of evidence of organic nervous disease did not preclude insured from 
setting up his insanity as defense for failure to give notice under fire policy within 30 
days after fire loss, as required by statute, since whether incapacity springs from organic 
disease or functional impairment mav be of evidentiary but is not of operative importance. 
Statutory requirement of notice of fire loss within 30 days after fire constitutes condition 
precedent to right of recovery by insured, but, if there be a condition precedent to do an 
impossible thing, the obligation becomes single. Causal insanity of insured rendered it 
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impussible for him to comply with condition precedent in fire policy of notice of fire loss 
wiaain 30 days, as a by statute, and excused him from compliance with statute 
«uu his sanity returned, Bean v. Philadelphia Fire & Marine Ins. Co, (N. H.) ....1718 
539(6)—Provision in landlord’s casualty policy that in event of accident, written notice should 
be given as soon as was reasonably possible thereafter, did not relieve insurer from 
liability for injury to tenant of which it received notice about three weeks after accident, 
where tenant jus been too seriously injured to converse with any one, and insured did 
net hear of accident until two weeks after it occurred. Reiger v. Travelers’ Ins. Co. 


539(6)—On happening of event which would entitle insured to waiver of premiums for per- 
manent disability, insured is automatically relieved of payment of further premiums, where 
time is not of essence of agreement and agreement does not poovse for default if proof 
of disability is not given, and where insured is wholly unable because of disability to 
furnish proof, furnishing of proof of disability within a reasonable time is sufficient. 
Columbian National Life Ins. Co. v. Zammer. (Okla 

539(6)—Where giving of notice and filing of due proof of disability as required under terms 
of life policy containing total and permanent disability clause is rendered impossible by 
reason of disability insured against, noncompliance therewith is excused, where 
beneficiary gives notice and proof of disability with reasonable promptness under all the 
circumstances. Whetstone v. New York Life Ins. Co. (S. C.) 

539(6)—Where insured is unable to give notice and furnish proof of disability required by 
total disability provision of life policy, he will not forfeit benefits under getey. Way v. 
Pacific Mutual Life Ins. Co. of California. (S. C.) 

539(6)—Beneficiary’s ignorance of existence of life policy, unaccompanied ‘by negligence, 
excuses delay in furnishing proof of death which is condition precedent, by terms of policy, 
to insurer’s liability. Sanderson v. Postal Life Ins. Co. of New York. (U. S.) ...1182 

§ 540. SUFFICIENCY OF NOTICE. 

540—Farmers held competent to testify as experts, in action for disability benefits under 
disability clause of life policies wherein insured was farmer, respecting duties incum- 
bent upon them as such, and necessary physical abilities of one to accomplish such 
results. Equitable Life Assur. Soc. of the United States v. Barton. (Ark. 

540—Under policy insuring against accidental death and requiring notice to insurer of 
death, notice must be such as under exisiting circumstances would, by fair construction, 
inform insurer that the insured had met death through accident. Thompson v. United 
Casualty Co. (Mass.) 

540—Where accident and health policy and death and dismemberment accident policy con- 
tracted in Massachusetts were executed at same time and by same agent, notice of 
accident giving all particulars required under both policies but referring only to accident 
and health policy held to give notice under death and dismemberment policy, especially 
where insurer, in — to informal claim under death and Tia? nae 
acknowledged notice of accident. Canney v. Massachusetts Bonding & Ins. Co. H.) "1343 

540—False statement in report of accident by insured to insurer nier a ‘ability 
olicy that he had visited sister’s home and had nothing to drink on evening of accident 
neld breach of condition precedent to liability under policy that insurer be furnished with 
ene pecan notice of accident with fullest information obtainable. Hunt v. Dollar 
et a (Wis.) 

§ 542. STATEMENTS OR PROOFS OF LOSS OF OR DAMAG E TO PROPERTY. 

(1). In general. 

542(1)—Chief purpose of furnishing proof of loss to insurer is to acquaint insurer with cir- 
cumstances relative to the loss, forming a basis for further steps to be taken by insurer. 
Fact that wife who was named on fire policy with husband did not personally sign proof 
of loss held not to preclude recovery on policy, where husband signed his own name to 
proof of loss and followed it by signing that of his life “per” himself at a time when 
wife was absent from home and her whereabouts were unknown to husband. United 
States Fire Ins. Co. v. Merrick et ux. (Md.) 1703 


§ 543. PROOFS OF DEATH OR INJURY TO INSURED. 

543—Notice to insurer of injury and payment of claim for temporary disability under group 
policy held not sufficient compliance with terms of other policy covering total and 
permanent disability requiring proof of disability within one year from date of commence- 
ment of such disability. aoa Life Assur. Society of the United States v. Price. $1 
(Ky.) . 

543—Submission of affidavit held not ‘compliance with ‘Medien terms of industrial life poticies, 
relating to proofs of claim. Skripko v. John Hancock Mut. Life Ins. Co. 1255 


543—Insurer held not liable on industrial life policies where affidavit purporting to be a proof 
of death was only a notice of death and as matter of law did not constitute performance 
of terms of policies in that respect. Shumowat v. Metropolitan Life Ins. Co. (N. Y.)..1256 

543—Where policy insured “Marshall Burke” against accidental death resulting from wreck- 
ing of automobile truck, that proofs of death furnished insurer had been of ‘Marshall 
Burkes” or “Marshall Burke, Jr.,” held not to preclude recovery where sar; of 
deceased was established beyond any doubt. Burke v. Washington Nat. Ins. Co. a.) .1347 

543—Letter, written by attorney for insured under group policy providing for disability 
benefits, advising insurer of date of injury to insured, that injury had resulted in total 
permanent disability, and had continued for period of more than two years, held 
sufficient proo of disability, in absence of definition of term “due proof” required by 
policy. Astna Life Ins. Co. v. Tipps. (Tex.) 

543—Beneficiary under accident policy held entitled to furnish proofs of death to insurer’s 
local agent, notwithstanding policy provision requirine proof of loss to be made at home 
office. American National Ins. Co. v. Smith ex.) . 

543—Sufficiency of due proof furnished by insured claiming disability benefits under life 
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policy should be tested in accordance with rules of evidence. eer of life policy 
that insured claiming disability benefits furnish “due proof” of total and permanent 
disability requires such a statement of facts, reasonably verified, as, if, established, would 
prima facie require payment of claim, and should be ample to enable insurer to consider 
its rights and liabilities. Unverified statements which insured, who claimed disabili 
benefits under life policy, furnished to manager of main office, alleged to be in Pennsyl- 
vania, that insured was suffering from heart ailment which caused total and permanent 
disability, held not “due cool” of disability where insured furnished no doctor’s 
certificate, did not allege that manager had authority to receive proofs, and stated also 
that main office was in New York. Peters v. Mutual Life Ins. Co. of New York. (U. S.).1164 

§ 548. EXAMINATION OF INSURED. 

548—Insurer under disability policies which did not cover disability caused by venereal 
diseases and which — that insurer had right to have its own medical examiner 
examine insured, and under statute, held entitled to require that insured submit himself 
to scientific test of his blood and spinal fluid to determine whether insured was suffering 
from venereal disease, where issue was presented that disability was result of such disease. 
American Life & Accident Ins. Co. v. Henning. (Ky.) aa as 

§ 549. INSPECTION OF PERSON OF INSURED AFTER INJURY OR DEATH. 

549—In action for disability benefits under life policy, request of insurer that insured submit 
to physical examination by physician at place more than 50 miles from place of trial 
held properly refused as unreasonable. In action for disability benefits of life policy, 
insurer has no absolute right to order requiring insured to submit to physical examiation, 
but motion therefor is addressed to sound discretion of court. In action for disability 
benefits under life policy, refusal of insurer’s motion to require insured to submit to 
medical and clinical examination during trial held not abuse of discretion, where insured 
had been examined by insurer’s poveieien at time of presentation of claim and evidence 
established that insured was totally and permanently disabled. Commonwealth Life Ins. 
Co. v. Brandon. (Ky.) . 275 

549—Autopsy provision of acc 
accident policy is a condition precedent to right to payment of loss. urley v. Metro- 
politan Life Ins. Co. (Mass.) sles Se di ; ts se aol a: glisters I 

549—Under policy providing therefor, insurer has right to autopsy provided request is 
seasonably made and reasonable as to time and scope. Under accident policy which 
provided for autopsy, burden was not on beneficiary to initiate proceedings for autopsy, 
nor to provide language of form to be used in making demand for one, but burden was 
on insurer. Hemrich v. Aitna Life Ins. Co. (Wash.) ‘ ; abs 

§_ 550. EFFECT OF STATEMENTS AND PROOFS IN GENERAL. 

550—In action on life policy, statement of physician, which was not shown to have been fur- 
nished insurer by beneficiary, that it was signed by physician, or how insurer came into 
possession of it, held not part of proofs of death furnished insurer by beneficiary. 
Agreement of beneficiary that written statements and affidavits of all physicians who 
attended or treated insured should constitute part of proofs of death held not to extend 
to statements furnished insurer by physicians without knowledge of beneficiary, but 
referred only to those furnished by him. Houston v. Metropolitan Life Ins. Co. (Mo.) 567 

550—In action on fire policy, proof of loss furnished by insured pursuant to terms of 
policy held not substantive evidence of value of property alleged to have been destroyed, 
or of other facts therein stated. Connecticut Fire Ins. Co. of Hartford, Conn. v. 
Farmers Union Cooperative Gin of Ladessa, Okl.. et al. (Okl.) ‘ co 

$50—Statement of insured in application for disability benefits under accident policy to 
effect that he was partially disabled held not to preclude recovery by beneficiary for 
permanent disability and death of insured which occurred after lapse of policy for 
nonpayment of premiums, where evidence showed insurer was not prejudiced by such 
statements, and had sufficient notice that insured’s claim was for permanent disability. 
Ocean Accident & Guarantee Corp.. Ltd. v. Moore. (U. S.)........ 

§ 553. FRAUD OR FALSE SWEARING. 

(1). Tn general. te . . 

553(1)—False statement as to interest of conditional buyer, made in proof of loss furnished 
and sworn to by conditional seller’s assignee to insurer when insured truck was stolen 
after its repossession, held to render theft policy void under policy provision that any 
false swearing by insured to anything relating to policy would render it void, whether 
before or after loss. C. I. T. Corporation v. American Central Ins. Co. (Calif.) 

$53(1)—Policy will not be forfeited by false swearing unless statement made is_ willfully 
false, concerns some material matter, and is made with intent to defraud. In action 
on fire policy covering household goods and personal effects, statement of owner as to 
item of furniture which was incorrect as to amount and as to date when purchased, 
made without intent to defraud insurer, held not to justify forfeiture of ~~ where 
insurer was not defrauded. Perot v. Carolina Ins. Co. of Wilmington, N, C. (La.).. .1051 

553(1)—“‘False swearing,” within fire policy, which would render icy void, consists 0’ 
those statements which are not only untrue but knowingly and intentionally made with 
knowledge of their untruthfulness or thoce statements which are made as the truth when 
party did not know them to be true and had no reasonable grounds for Sdtloving them 
to be true, and statements must be made for purpose of defrauding insurer. United 
States Fire Ins.,Co. v. Merrick et ux. (Md.) : ; ures phase 


$53(1)—In suit on fire policy, refusal to instruct that if insured knowingly swore Sey 
to claim and swore loss amounted to $3,500, where in truth it was not to exceed $2,500, 
then verdict must be for insurer, held not error where, under facts, insurer could not 
have been misled. Shelton v. Great American Ins. Co. of New York. (Mo.) . 1362 

$53(1)—Where insured presented sworn proof of loss exceeding $35,000 and then recovered 
verdict for only $17,000, in suit on fire policy, such disparity held not to necessitate 
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conclusive presumption that sworn proof of loss was fraudulent within policy provision 
for forfeiutre in case of fraudulent claim, since jury’s finding for insured indicated that 
there was no fraud. Complete failure of insured, in suit on fire policy, to sustain item 
for which claim had been made in proof of loss, held not to create conclusive presumption 
of purpose to defraud within policy provision for forfeiture in case of fraudulent claim, 
where ivy found for insured after being charged that dishonest claim with intent to 
defraud would render licy inoperative. Jose Rivera Soler & Co., Inc. v. United 
Firemen’s Ins. Co. of Philadelphia. -) eae’ oars 

553(1)—-Statements of insured to insurer in reporting accident under automobile liability 
policy that he and his party had not been drinking on night of accident held to avoid 
policy as misrepresentation relating to ‘“‘material fact or circumstance concerning insurance 
or subject thereof,” within provision of policy for avoidance for such misrepresentation 
or concealment. False swearing of insured under automobile liability policy on adverse 
examination in action against insured and insurer for injuries caused by insured’s operation 
of automobile, that he and his party had not been drinking on night of accident, held 
false swearing “touching matter relating to insurance or subject thereof,’ within pro- 
vision of policy for avoidance thereof for such false swearing. Hunt v. Dollar et *. 
(Wis.) Ns . 4 

§ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS 

AND OBJECTIONS. 

§ 555. ——— IN GENERAL. , 

555—Liability of insurer for disability benefits under certificate issued under group life 
policy held not terminated by failure of insured to claim disability benefits immediately 
after he became totally and permanently disabled, but on waiver of proof of disability, 
rights of insured became irrevocably fixed entitling him thereafter to option to claim 
disability benefits, or await maturing of death benefits. Johnston et al. v. Travelers’ 
Ins. Co. (Ga.) 

555—Insurer held not to have waived defense of noncompliance with autopsy provision 
of accident policy where insurer forwarded proofs of loss to beneficiary after beneficiary 
had refused to permit an autopsy before burial and deferred her decision as to per- 
mitting autopsy after burial pending further investigation and did not at any time 
communicate such permission. Hurley v. Metropolitan Life Ins. Co. (Mass.) ; 

555—Insurer on fire policy issued in name of both husband and wife did not waive reauirement 
ment that wife be made a party to the proofs of loss, where objection to such failure 
was promptly made by insurer’s adjuster. United States Fire Ins. Co. v. Merrick et ux. 


§ 556. ———- POWERS OF OFFCERS OR AGENTS. 
(1). In general. . ’ 
556(1)—Denial of liability under accident policy by insurer’s local agent held to relieve 
beneficiary of necessity of furnishing proofs of death, where furnishing such proofs 
to local agent was authorized. Amercian National Ins. Co. v. Smith. (Tex.) 
$ 558. IMPLIED WAIVER IN GENERAL. 
(1). Acts and conduct in general. 
558(1)—Act of insurer’s agents in furnishing insured’s attorney an official form for proof 
of loss after expiration of time for proof anpearing in life policy and acceptance of such 
proof by insurer’s home office held “waiver” of policy provision regarding time for proof 
of loss, notwithstanding provision of policy that all waivers must be in writing. Stonsz 
v. Eauitable Life Assur. Soc. of the United States. (Pa.) 


(2). Statements and acts of officers and agents. 
558(2)—Proofs of loss may be waived expressly or by implication, and waiver may be 
inferred from words or conduct of insurer’s authorized officers or agents evincing intent 
on part of insurer not to require such proofs, and calculated to cause belief by insured 
that proofs will not be required. 
Mass. (Minn.) 
(4). 
558(4)—Where insurer under death and dismemberment policv, in reply to request for form 
for filing proofs of loss, ignored request and denied liability, provisions of policy requir- 
ing forma proof and barring action for 60 days held waived. Canney v. Massachusetts 
Bonding & Ins. Co. (N. H.) ......... aerate cate aaa aa Satta s 
(5). Failure to make sufficient demand. 
558(5)—Insurer on fire policy covering contents of insured’s house waived requirement that 
insured, on sustaining loss, produce bills of purchase, in absence of request by insurer 
therefor. Insurer on fire policy requiring submission of purchase bills on loss must 
demand production of s bills with reasonable promptness and before suit on policy 
is commenced, or requirefhent will be waived. United States Fire Ins. Co. v. Merrick 
et ux. (Md.) A 4 es ord a rae - 
558(5)—Ordinarily fact that insurer, with notice of loss, remains inert and fails to demand 
that insured comply with stipulations as to proofs of loss, does not constitute waiver 
thereof, unless coupled with other acts calculated to lead insured to believe that proofs 
need not be furnished. Requirement of formal proof of loss in group policy containing 
provisions for disability benefits held waived by silence of insurer after receipt of notice 
of insured’s disability notwithstanding that notice of disability was not furnished until 
more than two years after time when policy provided that proof should be made in 
absence of provision of policy for forfeiture for failure to make formal proof of loss, or of 
suggestion that insurer was denied chance to investigate, or was prejudiced by delay. 
#Etna Life Ins. Co. v. Tipps. (Tex.) ; wien 
§ 559, DENIAL OF LIABILITY. 
(1). Insurance of property. 
559(1)—Denial of liability by insurer within time fixed for making proof of loss constitutes 
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a waiver of provision of policy requiring insured to furnish such proof. Cova v. Bank- 
ers & Shippers Ins. Co. of New York. (Mo.) 
$59(1)—Insurer which from first notice of loss had denied all liability under fire policy on 
ground that policy was not in force at time loss was sustained could not in suit on 
pred interpose defense that formal proof of loss had not been given. aniger v. 
ational Fire Ins. Co. of Hartford, Conn. (N. D. 
559(1)—Denial of liability on windstorm policy within time for proof of loss ‘held waiver 
of such proof. St. Paul Fire & Marine Ins. Co. vy. McRae, (Tex.) . . ; 
(2). Life and accident insurance. 
$59(2)—Insurer’s disclaimer of liability = eutgnshite liability policy held waiver of delivery 
to insurer of copy of summons and —- laint served on plaintiff seeking recovery on 
policy covering operation of any quent , except one owned by plaintiff. Williams v. 
General Ins. Co. of America et al. 
559(2)—Insurer’s refusal to pay insured = svaliiahed on failure of insured to furnish due 
proof of disability or kindred matter waives insurer’s right to insist on compliance with 
provision of insurance certificate requiring proof of disability. Prudential Ins. Co. of 
America v. Calloway. (Ga.) 
5§59(2)—-Denial of liability by insurer waives formal proof of conditions upon which that 
liability rests. Equitable Life Assur. Soc. of the United States v. Witten. (Ky.) 
559(2)—-Where no plea in abatement was interposed, denial of liability on life policy on 
grounds other than failure to furnish proof held waiver of right to demand proof. Com- 
monwealth Life Ins. Co. v. Caudill’s Adm’r. (Ky.) 
559(2)—In action on group disability policy, where insurer rejected claim on proof furnished 
. gn ground insured did not become disabled during life of policy and made no request for 
farther proof, insured held entitled to bring action without offering further proof. Dis- 
tinct denial of liability and refusal to pay by insurer on ground other than want or defect 
of preliminary proof waives condition requiring proof. Pete v. Metropolitan Life Ins. 


$59(2)-—-Denial by insurer of all liability under disability provisions of group policy held 
not waiver of requirements of due proof of disability and expiration of six month’s 
period after receipt of such proof as conditions precedent to insurer’s liability. Anderson 
v. Metropolitan Life Ins. Co. (Mo.) 

559(2)—Where insurer under death and dismemberment policy, in reply to request for form 
for filing proofs of loss, ignored request and denied liability, provisions of policy requiring 
formal proof and barring action for 60 days held waived. Canney v. Massachusetts 
Bonding & Ins. Co. (N. H.) 

559(2)—Insurer, by stating in letter that there was no basis for disability claim because 
insured did not become disabled while still insured under group policy, waived policy 
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requirement as to proof of disability. Equitable Life Assur. Soc. of the United —e 


v. Robbins. (Ome) 

559(2)—Where proof of insured’s death states that additional proof will be furnished insurer 
on demand, furnishing of additional proof after demand for payment of double indemnity 
under industrial policies is unnecessary where insurer does not request additional proof, 
but denies liability and refuses to pay double indemnity. Cockcroft v. Metropolitan Life 
Ins. Co. (Pa.) 

559(2)—-If statement made by insurer’s agent that insured could not recover disability benefits 
unless she was in bed was false, and insured was misled thereby, insurer would be 
estopped from taking advantage of provision requiring written notice and formal proof. 
Alexander v. Durham Life Ins. Co. (S, C.) 

559(2)—Insurer by denying any waives right to demand proof of loss, and recovery may 
e had without furnisning such proofs. American National Ins. Co. v. Smith. (Tex.) 

559(2)—-Where insurers under property and indemnity risk policies disclaimed liability to 
shipowner for damages required to be paid because of ship’s negligence, declined to 
articipate in defense of action against shipowner, and refused to pay indemnity sued 
on, insurers waived policy requirement that shipowner’s claim be presented with proper 
Brats of . a specified time. United States v. American Ins. Co. of Newark, 

. eta S.) 

559(2)—Employer’s letter to injured employee, denying liability for total permanent dis- 
ability benefits under group insurance certificate, was not binding on insurer, and hence 
did not constitute waiver of due proof of such disability; employer not being insurer’s 
agent for such purpose. Ralston v. Metropolitan Life Ins. Co. (Utah)... 


$ 560. TD. Patt JURE ~~ OBJECT OR TO STATE GROUND OF OBJECTION. 
( n genera 
560(1)—Insurer may make independent investigation of its own,as to claim for disability 
benefit under life policy, or it may construe mere notice of Sinsured’s disability as due 
proof to which insurer is entitled and so require no other areas from claimant. Lentz 
v. New York Life Ins. Co. (Mo.) +f 


560(1)—Life insurer has duty upon receipt of defective notice of claim to point out the 
insufficiency. Failure of insured to present satisfactory proof of loss_ within time 
required by life policy did not defeat insured’s right under disability clause where insurer’s 
agent was timely apprised of the disability and after expiration of notice period agent 
and claims representative were consulted and did not explain to insured, who was not 
familiar with English language. form of yones coqmees. Stonsz v. meultetle Life Assur. 
Soc. of the United States. (Pa.) . ; ; 


(3). Specifying ground of objection as waiver of ‘tther grounds. 
560(3)—-Insurer under group disability policy accepting and retainin roofs of disability 
which showed that disability did not occur until after policy had apsed and denying 
claim on sole ground that insured was not disabled within policy waived defect in 
proofs and was liable on policy, where proofs were filed within one year from commence- 
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ment of disability as required by policy and args life of policy. Equitable Life 
Assur. Soc. of the United States v. Foster. ae 

§ 561. - ADJUSTMENT OF LOSS AND NEGOTIATIONS ‘FOR SETTLEMENT. 

561—Insured held not entitled to recover on accident policy after failure to co mply with 
requirements of policy that written notice of injury be given within 20 days after com- 
mencement of disability, notwithstanding effort of local agent of insurer to bring about 
settlement of claim oer ee of 20-day ‘peries. Hepak v. Commercial Casualty 
Ins. Co., of Newark, N. J. (Minn.) .. aeeee 5 eta 
562. PAYMENT OF LOSS. 

562—Under life policy providing for disability benefits upon furnishing of due proof thereof, 
insurer, after accepting insured’s proof of disability and making disability payments for 
nine years, could not then question sufficiency of such proof in absence of any claim 
of error, omission, fraud, or concealment by insured or any one acting for him. Wold 
v. State Mutual Life Assurance Co. of Worcester, Mass. (Minn.) ay 

562—Proof of claim for disability benefit under life policy was waived by insurer if it mad 
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payment for seven months on account thereof. Lentz v. New York Life Ins. Co. (Mo.) “1245 


XV. Adjustment of Loss. 
§ 567. BFPECT, fF PROVISIONS OF POLICY FOR APPRAISAL OR ARBITRA- 


secteur i gt policies for submission to arbitration to ascertain amount of loss are 
binding on parties to policy. Ex parte Birmingham Fire Ins. Co. (Ala.) 

567—-Where participating agreement gave senior participating mortgagee irrevocable power 
to represent all persons interested in mortgage subject only to accountability, and losses 
under fire policies were payable only to senior participating mortgagee, senior participating 
mortgagee could invoke and become subject to appraisal to fix loss, and might in absence 
of — yn all parties to loss thus adjusted. Weiner v. Sentinel Fire Ins. Co. 


et al. ) 
§ 569. AGREEMENT FOR APPRAISAL OR ARBITRATION. 


569—Each party to fire policy must make fair effort to carry out good faith agreement for 


submission to arbitration to determine loss under policy. Ex parte Birmsaghem | Fire 
i 


Ins. Co. (Ala.) 

§ 571. APPOINTMENT OF UMPIRE. 

571—Under automobile theft policy providing for a board of two appraisers and umpire 
appointed by appraisers or by court if appraisers failed to agree for 15 days, to 
determine damage to stolen automobile, where court appointed umpire less than 48 hours 
after appraisers disagreed, award made by appraiser appointed by insured and umpire, 
after notice to appraiser appointed by insurer, was invalid. Camden Fire Ins, Ass’n 
v. Cahill. (Ky. 

§ 574. VAL IDITY AND. EFFECT OF APPRAISAL OR AWARD. 

(2). Irregularities in proceedings. 

$74(2)—Award of arbitrators for loss under fire policy for total destruction of building 
could be set aside for failure to accord insured his rights as against contention award 
could not be set aside because it was based on arbitrator’s technical knowledge of subject- 
matter, since total destruction of building forbade an inference that arbitrators were 
chosen’ as experts to decide matter, and agreement contained nothing to indicate that 
matter was to be decided without parties being heard and accorded right to present evi- 
dence. Agricultural Ins. Co. of Watertown, N. Y. v. Biltz. (Nev.) 5 

(7). Actions to set aside award. 

574(7)—In action on fire policy where claim had been submitted to arbitrators, evidence 
that one arbitrator refused to listen to testimony of plaintiff and refused to advise 
plaintiff’s counsel of time for meeting of arbitrators after demand for such notice, so 
that counsel could have witnesses available to testify to matters pertaining to issues, 
held to justify setting aside award. In action on fire policy where claim had been sub- 
mitted to arbitrators, evidence that counsel requested notice of meeting so that he could 
produce witnesses to testify to matters pertaining to issue and that at one meeting one 
arbitrator denounced only witness for plaintiff as unworthy of belief, and indicated 
another meeting would be held where plaintiff could offer evidence but such_ right 
was not given held sufficient to justify setting award aside on ground that plaintiff was 
denied right to present evidence to arbitrators. Agricultural Ins. Co. of Watertown, 
N. Y. v. Biltz. (Nev.) 

§ 579. SETTLEMENT BETWEEN PARTIES. 

579—Mutual mistake of insurer and insured as to probable future duration of insured’s 
disability held not to authorize suit to cancel agreement compromising and settling claim 
for disability benefits and canceling disability clause of life policy. Evidence as to mutual 
mistake regarding whether insured had ameebiasis when agreement was executed com- 
promising insured’s claim for disability benefits and canceling disability clause of life 
policy held insufficient to justifv eoupeiie ation of compromise and cancellation agreement. 


Pacific Mut. Life Ins. Co. of California v. Jacob. (U. S.) 


XVI. Right to Proceeds. 


$ 580. POLICY PAYABLE TO OWNER OF PROPERTY OR INTEREST INSURED. 
(1). In general. 
580(1)—Neither lessor nor lessee ordinarily has an interest in proceeds of insurance obtained 
by the other on his own separate insurable interests. Where there is an agreement for 
insurance against loss of property between parties standing in relationship of mortgagor 
and mortgagee, lessor and lessee, vendor and vendee, life tenant and remainderman, and 
party obligated in violation of his agreement procured insurance payable to himself alone, 
other party for whose benefit agreement was made has equitable lien on proceeds. 
Under trust indenture covering leasehold by which lessee was to procure earthquake 
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insurance payable to trustee to be used for redemption of bonds, if not expended for 
repairs and “unless otherwise provided by the ground leases’ where lease required 
lessee to carry fire insurance and to expend “all” insurance monies in repairs, lessors 
held entitled to proceeds of earthquake insurance notWithstanding leasehold interest 
terminated because of lessee’s default in payment of rent. Under trust indenture 
coveri leasehold by which lessee procured earthquake insurance payable to trustee to 
be u for redemption of bonds if not expended for repairs and ‘‘unless otherwise pro- 
vided by the ground leases” where lease required carrying of fire insurance, and that 
buildings be kept in a condition, trustee held entitled to proceeds of earthquake 
insurance, notwithstanding termination of lease through lessee’s default in payment of 
rent. Where lease required lessee to carry fire insurance and to expend “all” insurance 
money in repairs, even though earthquake insurance procured by lessee as required by 
trust indenture covering leasehold was payable to trustee under policies, payments for 
losses should go to lessor in view of trust indenture, expressly making trustee’s rights 
subject to provisions of lease. Where lease required lessee to procure fire insurance and 
did not require proceeds of all insurance to be expended in repair, earthquake insurance 
procured by lessee under trust indenture requiring it to be made payable to trustee 
would be payable to trustee even if lessee, in violation of its covenant, h 
to be issue able to itself or 
Nat. Bank o ns Angeles et al. 

580(1)—Contractor seeking fire policy to protect his interest as mechanic’s lienholder held 
entitled to rely on advice of agent as insurer’s representative and as expert in insurance, 
who told contractor that policy would protect his interest. Falkenberg v. Industrial Fire 
Ins. Co. et al. (Ohio) 1 

(2). Property subject to mortgage or other lien. 

580(2)—Lessor’s interest in insurance indemnifying against loss of mortgaged premises is not 
superior to that of mortgagee of leasehold, simply because lessor’s interest in property 
is superior to that of mortgagee. Rule that, in absence of special provision in lease, there 
is no obligation of lessee to procure insurance for benefit of the lessor against fire or 
other risks, and that neither lessor nor lessee has interest in proseet of insurance 
obtained by the other on his own interest, is applicable to relationship between mortgagor 
and mortgagee. Alexander et al. v. Security-First Nat. Bank of Los Angeles et al. 
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that such automobile was covered by collision insurance, and that while automobile was 
held by injured party under attachment insurer made settlement with insured buyer and 
seller, injured party could not recover amount of such settlement from indemnity company 
since statute creating lien did not become part of insurance contract nor ence injured 


arty to equitable lien on insurance money. Silverman v. Dew et al. (S. C.) ...1748 


Dp. 

580(2)—If mortgagor should neglect to perform his covenant to provide fire insurance for 
benefit of mortgagees, owner of junior participating interest in mortgage could impose 
on, a age moneys belonging to mortgagor. Weiner v. Sentinel Fire Ins. Co. 

$ 581. POLICY PAYABLE TO OR FOR BENEFIT OF MORTGAGEE OF PROP- 

ERTY INSURED. 

581—“‘Standard mortgage clause” is distinguishable from “open mortgage clause” in that 
open mortgage clause provides that policy shall be payable to mortgagee as his interest 
may appear, and that his rights will be defeated by breach of conditions of policy by 
mortgagor, while “standard mortgage clause’ provides that in case of loss policy is 
payable to.mortgagee, and that his interest as payee shall not be invalidated by act of 
mortgagor. Rhode Island Ins. Co. v. Wurtman. (Ky.) 

581—Mortgagee of real property held not entitled to retain proceeds of that part of fire 
policy which covered personal property, notwithstanding policy contained standard union 
mortgage clause and was in mortgagee’s session at time of fire, having been delivered 
to mortgagee “as security.”” Spangler v. Union Nat. Mount Joy Bank. (Pa.) Spee 

$81—Standard mortgagee clause in fire policy created in favor of mortgagee separate, dis- 
tinct, and independent contract of insurance from that between mortgagor and insurer. 
Standard mortgagee clause in fire policy is not an assignment of policy or a simple loss 
payable clause. illits v. Camden Fire Ins. Ass’n. (Pa.) ........... ae 

581—Fire insurance money was not exclusively the fund of the mortgagors or the mortgagee, 
but was fund in which each had common interest for accomplishment of common purpose, 
and hence was praper subject of contract. Mortgagee and mortgagors who orally agreed 
that proceeds of fire policy should be applied as credit on mortgage note had right to 
change such oral agreement to carry out common purpose of parties by restoring the 
security by replacing the improvements. Schultz et ux. v. Morton et al. (Tex.)... ; 


$81—Although standard mortgage clause in fire policy is not complete in itself, it creates 


separate insurance of mortgagee’s interest. Fire policy with standard mortgage clause 
attached insures two persons with arate interests in the property who have con- 
tractual relations with each other, and is excess insurance with respect to interest of 
owner over and above interest of mortgagee. Obligation of insurer under fire policy 
containing standard mortgage clause, and of person entitled to payment, depends upon 
terms of policy applied to facts outside the policy. Jefferis v. London Assurance 
Corporation. (U. S.) ......... ei ca ‘ 
$81—That mortgagee clauses in fire policy on premises in New York were different from 
standard form did not make clauses invalid, since New York law does not forbid special 
agreements in fire policies relating to interests of mortgagee. Where junior participating 
interest in mortgage was subject to participating agreement which gave owner of senior 
participating interest full control over mortgage, and irrevocable power to represent all 
persons interested in mortgage subject only to accountability, and losses under fire 
policies were made payable to owner of senior participating interest, purchaser of junior 


1880 


687 


1723 


685 





Topical Index 


participating interest was not entitled to share in proceeds of policies or litigate amount 
of loss, where proceeds were less than amount of senior participating interest, notwith- 
standing mortgagor’s agreement to procure insurance for Penefit of mortgagees. Mort- 
gagor’s covenant to provide fire insurance for benefit of mortgages could not create right 
in junior participating mortgagee, as against insurers, where insurance was made payable 
to senior participating mortgagee and not to junior participating mortgagee. Words ‘as 
interest may appear’’ in fire policies making losses thereunder payable to senior participat- 
ing mortgagee, or to senior participating mortgagee’s guaranteed assignee as interest may 
appear, meant as interest might appear between senior participating mortgagee and 
mortgagor, or as between senior participating mortgagee’s guaranteed assignee and_ mort- 
gagor, and did not show purpose to cover lien of junior participating mortgagee. Where 
fire policies were made payable only to senior participating mortgagee, junior participating 
mortgagee would have interest in proceeds of policies only in case loss should exceed 
senior baxsles ating mortgagee’s interest in mortgage. Weiner v. Sentinel Fire Ins. Co. 
et al. (U.S. 

§ 582. POLICY 

INSURED. a , , b 

§82—Under burglary policy giving insurer option of adjusting loss with insured, or with 
bailors as owners of property in custody of insured, settlement of entire loss entered 
into in good faith between insurer and insured, honestly intended to include property 
of bailors, held to preclude bailors from thereafter maintaining action against insurer 
for loss sustained while roperty was in possession of insured. Hoffman et al. v. Fire- 
man’s Fund Indemnity Co. et al. (N. Y.) ........ atl rad a it ‘ 

$ 583. LIFE OR ACCIDENT POLICY PAYABLE TO INSURED, HIS REPRESEN- 

TATIVES OR ESTATE. ; 
(2). Policy payable to relative or person equitably entitled. 

583(2)—Where claimant showed policies covering life of deceased to undertaker and said 
“Do you think you can bury her with these?” and undertaker agreed to do so and then 
afterwards, through claimant, collected part of proceeds and returned to him small 
balance which remained after payment of funeral bill, claimant held not entitled to bal- 
ance of proceeds of policies under facility of payment clause, since he did not assume 
liability for funeral bill and did not pay bill. Where insurer acted in good faith in 
making original payment under facility of payment clause of claimant not entitled thereto, 
fact that original payment was made to claimant did not entitle him to balance of pro 
ceeds of policies. Facility of payment clause in policy does not afford to insurer absolute 
right to exercise its own discretion and judgment in making payment even to those who 
are not included within its terms, but such clause merely gives to insurer protection if, 
in exercise of its discretion and acting on such information as it has before it, it makes 
poyment in good faith to person apparently equitably entitled thereto. 
Metropolitan Life Ins. Co. (La.) 

583(2)—Facility of payment clause in life policy is for benefit only of insurer and creates 
no right to compel payment thereunder. Metropolitan Life Ins. Co. v. Mangravite et al. 


ane Reet of claim made under industrial policy by payment to insured’s relative 
of sum less than face value of policy, or sum less than proceeds of policy, according to 
terms of policy in case of condition broken, was not defense to action on policy by 
insured’s administrator. Payment of industrial policy by way of settlement is insufficient 
as defense to action on policy unless payment is made to administrator of insured’s 
estate. Bravoy v. Metropolitan Life Ins. Co. Ney) MPR ae ae een ane aes 
583(2)—Under facility of payment clause of industrial policies which permitted insurer to 
pay the one equitably entitled to proceeds of policies but did not compel insurer to 
make such a payment, mother of insured could not sue for surrender value of policies 
in ahsence of a binding election by insurer to pay mother. Kashdan v. Metropolifan 
Life Ins. Co. et al. (N. Y.) .. hate eee buwha'a'st a 
583(2)—Insurance company, by paying insurance money into court in statutory interpleader, 
did not exercise any rights under facility 
Metropolitan Life Ins. Co. et al. (Pa.) 
583(2)—Under life policy pavable to insured’s executor or administrator but containing facility 
of payment clause permitting payment by insurer to wife or other person appearing to 
it to be equitably entitled to money, widow had no valid enforceable claim against the 
insurer. Horsfield v. Metropolitan Life Ins. Co. (Pa. : ¥ 
§ 584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 
§ 585. —— RIGHTS OF PERSONS DESIGNATED IN GENERAL. 
(1). In_ general. 
585(1)—Only beneficiary named in life policy has right to proceeds thereof. Metropolitan 
Life Ins. Co. v. Mangravite et al. (N. J.) 
(2). Effect of clause making policy 
585(2)—Direction in industrial life policy that proceeds be paid to designated beneficiary 
would control over preceding general language of policy providing for payment to 
executor or administrator unless payment was made under succeeding facility-of-payment 
clause. Tinsley v. Washington National Ins. Co. (Mo.) wad Oy 
(3). Policy payable to wife. 
585(3)—Where accident policy expressly reserved to insured right to change beneficiary 
without named beneficiary’s consent, named beneficiary’s right under policy was not 
“property right,” and was not proper subject of property settlement contract between 
insured and named beneficiary who was his wife at time policy was issued, and who 
gaaieed or before insured’s death. Mayfield v. Fidelity & Casualty Co. of New 
ork, al. eee ‘ . . ae 


585(3)—Insured’s alleged sscignment of life policy to wife by naming her es beneficiary of 
policy when issued prior to divorce held insufficient to take case out of general rule 
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that divorced wife has no interest in proceeds of policy on life of husband merely by 
reason. of having been named beneficiary therein in consideration of or during marriage, 
nor to constitute assignment after later court decree dissolving marriage relationship. 
Miller v. Miller’s Adm’x. (Ky.) 

§ 586. VESTED INTEREST OF BENEFICIARY. 

586—Under industrial life policy having facility of payment clause, named beneficiary held 
without vested interest in policy at time of insured’s death, since insurer could pay 
others than named beneficiary. Wickes v. Metropolitan Life Ins. Co. et al. eee ss 

586—Where industrial life policy contained facility of payment clause, original beneficiary 
held to have no vested interest in proceeds, and hence could not complain of insurer's 
waiver of technical requirements of policy relating to change of beneficiary. Louisiana 
Industrial Life Ins. Co. Inc. v. Tillman et al. (La.) 

586—Beneficiary in an old line policy which does not reserve right to change beneficiary has 
on issuance vested interest, but where right to change is reserved, beneficiary has mere 
expectancy. Goodale v. Wilson et al. (Me.) 

586—In industrial life policy, beneficiary acquires no vested right of action against insurer 
in absence of direction of policy that payment be made to beneficiary. Tinsley vy. 
Washington National Ins. Co. (Mo.) 

586—Though ordinarily, where designation of beneficiary in life policy is absolute and 
unconditional because right to change beneficiary is not expressly reserved to insured, 
beneficiary has vested interest in policy, and cannot be deprived of proceeds by anything 
insured may do without beneficiary’s consent, such right is subject to terms and con- 
ditions of policy. Provision of life policy for payment thereof to insured’s executor 
or administrator held not to have given vested interest in executor or administrator as 
neither were then in esse, and where subsequent to issuance of policy, pursuant to its 
corm, another beneficiary was designated. Pashuck v. Metropolitan Life Ins. Co. et al. 


( 

586—Under Ohio law, beneficiary under life policy containing right to chan P "beneficiary 
has a mere expectancy, not a vested interest. Columbian Nat. Life Ins. Welch, 
Collector of Internal Revenue. (U. 

586—Beneficiary and contingent beneficiary of life policy. reserving to insured right to revoke 
or change beneficiaries held to have only expectancy and not vested rights in policy. 
Belknap et al. v. Northwestern Mut. Life Ins. Co. et al. (Vt.) ... 

586—Where insured has right under life policy to change beneficiary, no beneficiary. acquires 
vested interest therein, but vested interest is obtained when policy gives insured no 
rent ai change. Massachusetts Mut. Life Ins. Co. v. Bank of California, N. A., et al. 

ash 

587. —— CHANGE OF BENEFICIARY. 

587—Cancellation, after “bank closed, of trust agreement making bank the trustee-beneficiary 
of life policy held to cancel designation of bank as beneficiary, notwithstanding that 
insured indorsed no change of beneficiary on policy, where insurer waived necessity 
of such indorsement by bringing proceeds of oar into court by interpleader. ene 
v. Acacia Mutual Life Ins. Co. (IIl.) ; 540 


587—Insurer by filing action, after insured’s death, to snepetaln whether proceeds of life 
policies should be paid to original beneficiary or to another party, did not thereby waive 
requirement of oallelen that change of beneficiary should take effect on receipt by insurer 
of written request therefor, since substantial compliance with such requirement was 
necessary to effect change. A®tna Life Ins. Co. v. Worpell et al. (Kan.) ee 


587—Attempted change of beneficiary on industrial life policy which did not contain any 
specific provision concerning right to change beneficiary, but which provided that policy 
could not be changed except by express agreement of company, held ineffectual where 
insurer did not consent. Plea that insurer was estopped to deny change of beneficiary 
on industrial life policy was not available to person whom insured attempted to make 
beneficiary, where insurer deposited funds in court, interpleaded all claimants, and 
disclaimed any interest in respect of rights of litigants. Conditions respecting indorse- 
ment of or consent to change of beneficiary by insurer ma be waived by insurer, since 
they are inserted for insurer’s protection. Provision in industrial life policy that its 
terms and conditions could not be changed without consent of insurer held solely for 
benefit of insurer, and could be waived, provided such waiver did not interfere with vested 
rights of third persons. Provision in industrial life policy that policy could not be 
changed without consent of insurer, which would render attempted change of beneficiary 
ineffectual because of failure of insurer to consent to change, held waived by insurer 
when it filed bill of interpleader and deposited proceeds in court. Desire and intention 
of insured on industrial life policy containing facility of payment clause is paramount 
in determining who should obtain proceeds of policy on death of insured, where insurer 
disclaims any interest in policy and deposits proceeds in court, interpleading several 
claimants, and insured, before death, did qventiien within his power to effect a change 
of beneficiary. Proceeds of industrial life policy containing facility of payment clause 
which were deposited by insurer in court and claimants interpleaded held payable to 
friend whom insured had attempted to make beneficiary, but change had not been effected 
because insurer had not assented to change, since insurer, by interpleader, waived its 
right to insist upon strict compliance with terms of policy, and wishes of insured were 
paramount. Wickes v. Metropolitan Life Ins. Co. et al. (La.) 

587—Where setenavtel life policy contained facility ¢ payment clause, original beneficiary 
held to have no vested interest in proceeds, and hence could not complain of insurer’s 
waiver of technical requirements of policy relating to change of beneficiary. Where 
insured executed and forwarded application form making mother his new beneficiary 
under industrial life policy, but died without executing lost policy affidavit required by 
insurer’s reply, and without paying nominal fee required for eaalen beneficiary, mother, 
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joined with original beneficiary in interpleader proceeding by insurer, held entitled to 
proceeds of policy, especially where it did not appear that original beneficiary was included 
a «eon of payment clause. Louisiana Industrial Life Ins. Co. Inc. v. Tillman et al. 
a. Pere ere 

587—Insured’s mother held not entitled to proceeds of life policy which was in mother’s 
poses under alleged agreement whereby son promised to have mother named as 
eneficiary instead of wife, where none of acts required by policy to accomplish change 
of beneficiary were done. Burnham v. Prudential Ins. Co. of America et al. (Mass.) 

587—Where life policy reserves right of insured to change beneficiary, insured, may during 
his lifetime, extinguish beneficiary’s expectancy by substituting another or by assigning 
policy. Change a beneficiary in life policy by insured will be inoperative where there 
was fraud, undue influence, or lack of mental capacity. No more mental capacity is 
required to change beneficiary in life policy than to make will. Insured, who has clear 
consciousness of business he is engaged in and knowledge of life policy in general way, 
without prompting, an understanding of disposition he wishes to make and of persons and 
objects of bounty, and of nature of claims of those who will not share in policy, is 
mentally capable of changing beneficiary in policy. Acts of undue influence sufficient 
to invalidate will are sufficient to invalidate change of beneficiary in life policy. Insured 
in changing beneficiary of life policy must do so understandingly by his own act. 
Undue influence to invalidate change of beneficiary in life policy must be of such degree 
as to take away insured’s free agency, either by deception or force or coercion whigh 
insured is too weak to resist. Where insured, who worked for father and received no 
specified wage, took out life policy, with wife as beneficiary, at suggestion of father who 
paid all premiums, but there was no agreement between insured and father that insured’s 
wife should be beneficiary or that insured would not change beneficiary as permitted 
under policy, change of beneficiary by insured to another woman extinguished all rights 
of wife under policy. Goodale v. Wilson et al. (Me.) : 

587—Under provision of life policy reserving right in insured to change beneficiaries without 
their consent, expectancy of beneficiaries held subject to defeasance by insured, either by 
technical change of beneficiary, or partially and contingently by assignment on valid con- 
sideration. Belknap et al. v. Northwestern Mut. Life Ins. Co. et al. (Vt.) .. 

§ 587. CHANGE OF BENEFICIARY. 

587—Husband may change beneficiary of life policy payable to wife, even though divorce 
be obtained by wife because of fault of husband. Provision in life policy with refer- 
ence to manner in which beneficiary shall be changed is for benefit of insurer and may 
be waived by it. Insurer which filed bill of interpleader and deposited money in court, 
pleading willingness to pay to whichever rival claimants court might decided to be rightful 
owner thereof, waived provision in life policy relating to manner in which beneficiary 
should be changed. Gnekow v. Metropolitan Life Ins. Co. et al. (Mo.) ramen 

587—Provision of life policy, that terms could not be changed or its conditions varied except 
by express agreement of company evidenced by president or secretary’s signature, 
impliedly gave right to make change of beneficiary by indorsement on policy in manner 
specified. Where insured had right to name or. change beneficiary in life policy pay- 
able to executor or administrator, subsequent indorsement of name of new beneficiary on 
policy superseded any personal representative as respects right to proceeds of life policy. 
Pashuck v. Metropolitan Life Ins. Co. et al. (Pa.) ... brgie alate ils ran 

§ 590. —— RIGHTS OF CREDITORS. 

590—Cash surrender value of life policy held not subject to garnishment where insured 
had not complied with terms of policy by requesting in writing that cash surrender 
value be paid to insured and had not surrendered policy to insurer as required by policy. 
Bethards, for Use of Draper & Kramer, Inc. v. Metropolitan Life Ins. Co. 

590—One paying premiums on life policy, naming another as beneficiary, under mistaken 
belief that payer was to receive proceeds thereof, held entitled to reimbursement out of 
pestey proceeds on insured’s death. Metropolitan Life Ins. Co. v. Mangravite et al. 

 : Be 


§ 591%—Tf automobile liability policy is issued without. statutory provisions subrogating 
inivred party recovering judgment against insured to insured’s rights under policy, law 
implies that policy was issued with reference to statute, and legal effect is same as if 
conditions were actually and fully complied with. Maryland Casualty Co. v. Waggoner. 
(Ark.) ye ‘ 

591%4—Policy indemnifying insured against loss from liability imposed by law for damages 
for accidental injuries and death, and providing that no action should lie against insurer 
or insured unless brought by insured for money actually paid in satisfaction of final judg- 
ment after trial, held to create indemnity instead of lability insurance, so as to pre- 
clude recovery on policy by administratrix whose judgment in death action against insol- 
vent insured had not been paid. Insurer held not estopped from denying liability 
under indemnity policy as against administratrix whose judgment against insolvent 
insured in death action was affirmed on appeal, on ground that insurer, in accordance with 
terms of policy, paid expenses of appeal, including attorney’s fees and costs of transcript. 
Insurer which took over insurance association held not estopped from denying liability 
under indemnity policy as against administratrix who had recovered judgment against 
insured in death action, on ground that insurer had agreed to pay all liability and obliga- 
tions of association, where insured was insolvent and administratrix’ judgment had not 
been satisfied, since association did not become liable until insured had paid amount of 
judgment. Iroquois Underwriters, Inc., et al. v. State ex rel. Morgan. (Ind.) 


591%4—Where automobile liability policy authorized suit against insurer by party recovering 
unsatisfied judgment against insured, suit against insurer by injured party obtaining 
unsatisfied judgment against insured could not be defeated because such suit grew out 
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of proceeding of discovery instead of being independent suit brought against insurer 
alone on its contract. Great American Indemnity Co. v. Mize. (Ky.) ......... at Oe 
591%—Insurer which dated back compulsory liability policy in ignorance that insured had 
been involved in an accident prior to issuance of policy, but subsequent to effective date 
of policy as dated back, held estopped to deny liability as to parties injured, when insurer 
issued certificate which was filed with registrar of motor vehicles. Liability on compul- 
sory motor vehicles liability policy which dated back by insurer in pees that insured 
had been involved in eostlans prior to issuing policy, but within ective date of policy 
as dated back for loss suffered in such, accident, hel absolute as soon as policy became 
effective. Royal Indemnity Co. v. Granite Trucking Co. et al. (Mass.) yee 726 
§ 591%—Conditional sellers of truck damaged by collision with insured’s truck held not 
entitled to maintain action ex contractu against insurer which paid amount of damages to 
buyer, since insurer’s contract was with insured and was one of indemnity only. Con- 
ditional sellers of truck damaged by collision with insured’s truck held not entitled to 
maintain action ex contractu against liability insurer which paid amount of damages 
to buyer, since evidence, that insurer’s representative made no reply to seller’s request 
that check for damages be sent to sellers and buyer jointly, negatived suggestion of 
contract by insurer to pay sellers, and it did not appear that insurer’s representative 
had authority to make such a contract. Conditional selless of truck damaged by collision 
with insured’s truck held not entitled to maintain tort action against liability insurer 
which paid amount of damages to buyer, in absence of evidence of fraud or collusion, 
sif@ce insurer was not a tort-feasor and was under no legal duty to protect sellers. Mercer 
et al. v. New Amsterdam Casualty Co. (N. C.) 3 1744 
591%4—Under Massachusetts law, policy, such as motor vehicle policy, insuring liability for 
casualty is one of indemnity, and, liability having been established, injured person may 
proceed directly against insurer to collect judgment against insured. Maryland Casualty 
Co. v. Martin et al. (N. H.) ........ ; rea De rant tact ee cia oe 1452 
§91%4—Under automobile liability policy authorizing maintenance of action upon judgment 
obtained by injured party, plaintiffs who had recovered judgments against insured held 
entitled to maintain action against insurer on policy, regardless of whether return to 
writ of execution showed insolvency or bankruptcy or insured. Under automobile liability 
policy authorizing maintenance of action upon any final judgment recovered by an 
injured party, rights of plaintiffs having judgments against insured held not restricted 
to those given by statute providing that insolvency or bankruptcy of insured should not 
release insurer. Kindervater et al. v. Motorists Casualty Ins. Co. (N. J.) 459 
591'4—Right to sue insurer on policy indemnifying subcontractor against claims for injuries 
sustained by others than subcontractor’s employees, after judgment against subcontractor 
and return of execution unsatisfied because of subcontractor’s insolvency, is an inde- 
pendent right, and rson suing does not do so as an assignee of the subcontractor. 
O’Dowd v. United States Fidelity & Guaranty Co. (N. J.) .... 0... ccc cece ee eee ..1474 
591%4—In action in Rhode Island on foreign automobile liability policy, rights of injured 
party were subject to terms and conditions of policy, under which state statute making 
insurer directly liable to injured party was applicable. Rhode Island statute allowing 
injured party to proceed directly against automobile liability insurer sets up liability 
of insurer in nature of surety whose obligation is limited to contractual obligation under 
policy. Rhode Island statute making automobile liability insurer directly liable to injured 
party for wrong done by insured provides only an additional remedy and not additional 
on, e action. Martin v. Zurich General Accident & Liability Ins. Co., Limited. 
§ 597. TIME FOR PAYMENT 
597-—-Clause of life policy deferring payment of disability benefits until one year after anni- 
versary of policy next succeeding receipt of proof of disability held void, being in conflict 
with statute under which payment cannot be deferred longer than 30 days from written 
notice and proof of disability. Stern v. New York Life Ins. Co. (La.) 1535 


XVII. Payment or Discharge, Contribution, and Subrogation. 
§ 598. INTEREST ON AMOUNT OF LOSS. 


598—Where, under policies, loss was payable 90 days after receipt of preliminary proofs of 
loss by insurers, amount of loss caused by earthquake held capable of being made certain 
by calculation, so that interest was allowable from date when loss became payable, as 
against contention that interest should not have been allowed prior to judgment. Koyer 
v. Detroit Fire & Marine Ins. Co. of Detroit, Mich. et al. (Cal.) 1 
598—-Under automobile policy limiting liability for bodily injury or death of one person to 
$10,000, and for entire accident to $20,000, and agreeing to pay all interest accruing after 
entry of judgment until insurer paid so much of judgment as did not exceed limit 
in policy, insurer which paid $10,000 verdict for injury to only party injured held 
liable for interest accruing on entire judgment of $20,000 and not merely on amount 
limited by policy. Sampson v. Century Indemnity Co. (Cal.) , 171 
598—Interest on group disability policy benefits would be reckoned from judicial demand and 
not from date of discharge from employment for disability at which time benefits allegedly 
accrued. Pete v. Metropolitan Life Ins. Co. (La.) ................. Si Meath a 
598—In action on fire policy where arbitrators made award and trial court set aside award and 
entered judgment for insured, allowing interest from date of award rather than from 
date of judgment held error where policy provided loss was not payable until sixty days 
after satisfactory proof of loss, or valid award, since until rengition of judgment, demand 
was unliquidated. Acricultural Ins. Co. of Watertown, N. Y. v. Biltz. (Nev.) {711 


598—In action on fire policy, interest may be allowed to date of loss where there is no pro- 
vision in policy extending or otherwise fixing time for payment, or where, although pone 
is such provision, it has been waived by insurer. In action on fire policy covering coal 
breaker, where insurer denied in toto its liability for loss of breaker, insurer held not 
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entitled to benefit of provisions in policy giving 60 days for adjustment and payment of 
loss, and hence insured could recover interest from date of fire. John Conlon Coal Co. 
v. Westchester Fire Ins. Co. of New York. (U. S.) re a: A 

§ 600. EFFECT OF PAYMENT. 

600—Where insurer, though disclaiming liability to insured mortgagor, made payment to 
mortgagee pursuant to compromise settlement and took assignment of interest in 
mortgage as contemplated by standard mortgagee clause in fire policy, rendition of 
judgment for insured for full amount of policy held to entitle insurer as of right to 
credit on judgment for such payment to mortgagee. Where insurer, though disclaim- 
ing liability to insured mortgagor, made compromise settlement followed by payment to 
mortgagee pursuant to standard mortgagee clause in fire policy, such payment held not 
a defense to insured’s action for full amount of policy. Luparelli et al. v. United 


States Fire Ins. Co. (N. J.) ahaa doaach ale 8 oder a ee ened ea 
600—Settlement of loss for sum less than face of fire policy held not to terminate insurance 


400 


. 1077 


contract. Carolina Ins. Co. of Wilmington, N. C. v. St. Charles. (Tenn.) 1083 


§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 

602—-Imposing statutory penalty on insurer for failure to pay loss under fire policy to 
vendees of insured property held not error, where insurer disregarded vendees’ rights 
by making settlement with vendor’s father, who was named as insured and vendor in 
policy for less than actual loss, knowing that father did not own property. Attorney’s 
fee of $472.50 awarded to vendees of insured property in action on fire policy held 
reasonable where insurer, disregarding vendees’ known rights, attempted to settle actual 
loss which exceeded amount of policy of $2,500, for $1,750 with vendor’s father, who 
was named as insured and vendor in policy, knowing that father did not own property. 
National Union Fire Ins. Co., Pittsburgh, Pa. v. Epstein et ux. (Ariz.) 

602—Insurer’s letter to employer in group policy and employee’s attorney wherein liability 
for total and permanent disability was denied on ground that employee resumed work 
before policy was canceled by substitution held not renunciation of policy which would 
entitle insured to penalty, attorney’s fees, and costs. Metropolitan Life Ins. Co. v. 
Be. . MEE. “pce che cdet Adee enti enc haeee rT uoaes dase eneanede 

602—Where beneficiary of group life policy providing for payment of benefits for total 
disability was not entitled to recover both death benefits and disability benefits; award 
of attorney’s fees and penalty for nonpayment thereof held error. eewwepeliinn Life 
Ins. Co. v. Pope. (Ark.) . eas iu Fe aS SEE S ede 

602—As respects penalty and attorney’s fees, insurer had auty to pass upon proof of loss 
expeditiously, in good faith, and within reasonable time after demand. Insurer held 
not liable for statutory penalty and attorney’s fees, where insurer acted expeditiously 
and in good faith in ascertaining its liability for double indemnity and consumed no 
unnecessary time in making its investigation, notwithstanding payment was not made 
ye 4  weted after suit was instituted. Taylor v. Mutual Life Ins. Co. of New York. 
GRE. se cache EES KE CERO CRA EO SADE VERY EWS TERE Es oe eee eee ; chs 

602—-Insured held entitled to recover attorney’s fees in action for disability benefits under 
life policies, even though insurer contested insured’s claims in good faith and on reason- 
able grounds. Pacific Mutual Life Ins. Co. of California v. McCaskill. (Fla.) 

602—Statute subjecting insurer to liability for penalties and attorney’s fees for nonpayment 
of loss within 60 days of proof of loss and incorporating statute in policy contract held 
mandatory. Failure to allege liability or to pray for recovery under statute authorizing 
insured to recover penalties and attorney’s fees where insurer fails to pay within 60 
days of proof of loss and bringing of suit for less than was due held waiver of benefits 
of policy, precluding recovery of penalties and attorney’s fees. France v. Firemen’s 
Ins. Co. of Newark, N. J. (La.) ; 7 

602—-Statute requiring insurer on fire policy to make prompt adjustment of loss and inflict- 
ing penalties and attorney’s fees in certain instances is mandatory and leaves no dis- 
cretion to courts. Perot v. Carolina Ins. Co. of Wilmington, N. C. (La.) 


602—Where Supreme Court had affirmed prior determination of appellate court that insurer, 
abandoning defense that under terms of policy henefits were not pav>hle until one year 
after anniversary of policy next succeeding receipt of proof of disability, was liable for 
penalty, insurer defending suit for disability benefits under life policy on_ identical 
ground held liable for attorney’s fees as against contention that insurer should not be 
nenalized because case involved question of law not previously determined by state court. 
Where. in action for disability benefits under life policy, insured recovered judgment 
of $1,000 for first annual installment, and $1,000 as penalty, attorney fee of $750 held 


404 


33 


503 


778 


518 


691 


1051 


excessive, $350 being adequate. Stern v. New York Life Ins. Co. La.) 1535 


602—-Affirmative proof is not required to show “vexatious refusal” by insurer to pay policy, 
hut penalty should not be inflicted unless facts and circumstances attending denial of 
liability show that refusal was willful and without reasonable cause as facts would impress 
reasonable person before trial. Mere fact that trial on merits in action on policy results 
adversely to insurer’s contentions does not justify infliction of penalty for refusal to pay, 
but test is whether insurer made its defense in good faith or had reason to know that 
proo to the contrary of its contentions would be so convincing that insurer could not 
reasonably expect verdict in its favor. Denial of liability on life policy upon basis of 
admissions against interest contained in beneficiary’s of death, which purported to 
disclose absolute defense by showing that insured had made misrepresentations as to 
health in application for revival, held not “vexatious refusal” to pay, justifying imposition 
of penalty, where insurer had no reason to anticipate that beneficiary would repudiate 
admissions. Bailey v. American Life & Accident Ins. Co. (Mo.) 

602—Penalty imposed on insurer for vexatious refusal to pay should not be inflicted 
unless such refusal was willful and without reasonable cause as facts appeared to 
reasonable man before trial, and merely because judgment, after trial, is adverse to 
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insurer’s contention, does not justify iaGtating penalty. Houston v. Metropolitan Life 
Ins. Co. (Mo.) 
602—$250 allowed for statutor attorney’s fees to beneficiary for recovery on $320 life policy 

held excessive by $150. tatute authorizing attorney’s fee where insurer has failed to 
pay policy on demand, taxable as costs, does not change true nature of obligation to pay 
such fee. Judgment ‘for attorney’s statutory fee for failure to pay amount of policy 
on demand held in nature of damages for expenses incurred in enforcing payment, and 
therefore subject to statutory interest. American National Ins. Co. v. Mays. (Tex.) 

602—In action for disability benefits of group policy, permitting jury’s allowance of attorney 
fees to insured in amount of $500 to stand held not abuse of discretion. A®tna Life 
Ins. Co. v. Tipps. (Tex.) ... 

602—Demand for payment under statute requiring ‘losses on accident ’ policies ‘to be paid 
promptly may be made after institution - and such fact shown by amended petition 
thereafter filed. American National Ins. Co. v. Smith. (Tex.) 

602—In suit on life rr. attorney’s fee of $250 allowed 7 held excessive to extent 
of $125. Texas udential Ins. Co. v. Beach et al. (Tex.) 

602—$833.33 as attorney’s fee to beneficiary who recovered on a $2, 500 life policy held 
excessive by $333.33. Acme Life Ins. Co. v. White. (Tex.) 

602—In action on $2,000 life policy, judgment against insurer allowing $500 for services of 
laintiff’s attorneys poneens, and including trial and $250 additional in event of appeal 
eld reasonable. Gibralter Colorado Life Co. v. Taylor et al. (Tex.) .. 

602—Merely forwarding proofs of death or filing suit held not sufficient demand to invoke 
application of statutory penalties against insurer in absence of showing that_demand 
was made on insurer for payment of policy. Great Southern Life Ins. Co. v. Dorough, 


(Tex.) 

602—$200 allowed for attorney’s fee to beneficiary for recovery on $356 life policy held exces- 
sive by $100. American Nat. Ins. Co. v. Chavez et ux. (Tex.) 

602—Where there were substantial and bona fide controversies over amount of loss 
action on fire policies, and insurers denied amount of loss, conducted extensive cross- 
examination regarding values, and by their own witnesses disputed values, which issue 
was recognized by court in charge, damages in lieu of interest and in addition to face of 
policies held net recoverable under Georgia law. Aitna Ins. Co. of Hartford, Conn. v. 


Taylor. (U. ) 

§ 603. RELEASE OR ‘DISCHARGE FROM “LIABILITY. 

603—Where there was no consideration for release by insured of insurer’s obligations under 
policy, there was no consideration for issuance of substituted policy so as to prevent 


recovery on original policy. Guardian Life Ins. Co. of America v. Barry. (Ind.) 1515 


603—Beneficiary’s execution of release and acceptance of $11 tendered by insurer as amount 
due on $500 life Policy did not bar her action on policy, since there was no reasonable 
basis for insurer’s denial of vy. and hence no consideration for release, if last 
premium due before insured’s death had been paid as contended by beneficiary. Holman 
v. Metropolitan Life Ins. Co. (Mo.) 

603—Where insured, who failed to give notice of accident within time required by accident 
insurance contract, contended that he was excused because of his condition, compromise 
settlement and release executed by parties held supported by valuable consideration and 
a bar to action on contract, since bona fide dispute existed as basis therefor. State ex rel. 
Order of United Commercial Travelers of America v. Shain et al. (Mo.) 

603—Under Massachusetts law, protection of indemnity, such as that afforded by ‘automobile 
liability policy, extends to insured’s judgment creditors, whose rights may be waived 
or surrendered only by themselves, and hence, as to persons injured, insured’s agreement 
or admission that insurer is not liable is ineffective to determine nonliability. Hecyume 
Casualty Co. v. Martin et al. 

603—Mortgagee’s foreclosure after fire “did not defeat insurer’s right of subrogation so as to 
- discharged of its liability to mortgagee under policy, where fire policy required insurer 

ay to mortgagee the amount of loss or all of principal debt before it could avail 
itself of equitable subrogation doctrine. Bryan v. Home Ins. Co. of New York. (Pa.) 
603—Acceptance by plaintiff. of payment of face amount of industrial life policies and 
execution of release will not estop plaintiff from recovering under double indemnity 
provisions of same policies, where p aintiff had no knowledge of right to double indemnity 
at time of execution of release. Cockcroft v. Metropolitan Life Ins. Co. (Pa.) 
603—Where insured failed to tender to insurer amount paid for release which was allegedly 
obtained through fraudulent representations, although insured and his attorney knew of 
the release. release held har to recovery in action for fraudulent breach of insurance 
contract. King v. Pilot Life Ins. Co. (S. C.) ‘ a 
603—Fact that contractual relationship existed between insurer and insured held not to 
preclude plaintiff in action at law on life policy from impeaching validity of release 
set up as bar to recovery by insurer. Williams v. Jefferson Standard Life Ins. Co. et al. 
oe” : ; 

$ 604. CONTRIBUTION BETWEEN INSURERS. 

604— Where injured person recovered judgment against drivers of both automobiles involved 
in collision, statute contemplating contribution between joint tort-feasors and joint 
judgment debtors held to give insurer issuing liability policy covering one of such auto- 
mobiles no cause of action against insurer of other automobile for one-half of such judg- 
ment paid by former insurer. Insurer which issued liability policy covering one of two 
automobiles involved in collision, and which paid judgment recovered by injured person 
against both drivers, neither of whom owned automobile, held to have no cause of 
action for contribution, on principle of subrogation, against insurer of other automobile. 
sr ae Mut. Casualty Co. et al. v. United States Fidelity & Guaranty Co. 
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605. SUBROGATION OF INSURER. 
§ 606. —— ON PAYMENT OF LOSS IN GENERAL. 
(1). In general. 
606(1)—Where owners of merchandise which had been damaged or destroyed by fire in 
warehouse who had received money therefor from their insurers under agreement that 
money was to be loaned, and which was repayable only in event owners recovered from 
others for fire loss, and wherein owners agreed to present claim and prosecute suit if 
necessary against those whose negligence caused loss, money paid to owners held a “loan,” 
nn ¥) “payment for loss,’”” which would preclude owners. Adler vy. Bush Terminal Co. 
aN. . 
. Subrogation to rights of mortgagee. 
606(2)—Insurer which had refused to pay loss to mortgagee was not entitled to subrogation 
to rights of mortgagee, where fire policy required payment before subrogation. Bryan 
v. Home Ins. Co. of New York. (Pa.) .............. ccupiae kwene rea eas 
606(2)—Fire company cannot claim subrogation to rights of mortgagee’s assignee under policy 
insuring dwelling on mortgaged lot until it pays mortgage. 


703 


ec ee an i 
Ins. Co, of Hartford, Conn. (N. Y.) ee Ss: 


606(2)—Right of insurer on fire policy containing loss-payable clause to mortgagee to pay 
mortgagee and look to additional insurance carried held dependent on provisions of trust 
deed whereby maker bound himself to | property imsured, and hence where it 
appeared that mortgagee was fully paid out of proceeds of policy, excess was payable to 
insured and insurer had no right against additional insurance. 
York v. Young et al. (Tex.) ; 

(3). Subrogation under marine policies, 

606(3)—Marine insurance policies, naming steamship owner as insured “for account of whom 
it may concern” providing for payment of loss to such owner “or order,” specifically 
covering cargo until such owner’s responsibility therefor ceased, and insuring cargo 
against perils of seas and lakes, held issued primarily for benefit of cargo owners, so as 
to entitle underwriters by subrogation to all of such owners’ rights to recover amounts paid 
by underwriters to steamship owner from latter and owner of another steamer partly to 
blame for collision causing damage to cargo. Cargo insurance underwriters held entitled 
to prosecute their claims against owners of colliding steamers for amounts paid to owner 
of steamer carrying cargo by underwriters in settlement of their liability to cargo owners 
by intervention in suit against latter steamer for damages to other steamer. Court, prop- 
erly finding that collision between steamers was caused by fault of both, did not err 
in decreeing recovery by cargo insurance underwriters of moiety of payments made by 
them to owner of vessel carrying cargo for damages thereto, with provision that any 
balance uncollectible from one of shipowners should be paid by the other. Fact that 
insurance underwriters’ intervening petitions in suit for damages, caused by collision 
between parties’ steamers, sought to recover moiety of payments, made by interveners 
to respondent for owners of respondent’s cargo, from libelant and its steamer only, held 
not to preclude interlocutory decree against respondent therefor, where respondent 
treated such petitions as sufficient basis for relief and stipulated facts for purpose of 
permitting court to determine interveners’ rights. Great Lakes Transit Corporation v. 
Interstate S. S. Co. (U. S.) . “9 cai 

(5). Subrogation under guaranty and indemnity policies. 

606(5)—Automobile liability insurer which paid judgment obtained against insured by guest 
of automobile which collided with insured’s automobile held not entitled to recover, by 
way of contribution, one-half of amount of judgment against insured from automobile 
host, where guest had not sued or recovered judgment against host. Automobile liability 
insurer which paid judgment obtained against insured by guest in another automobile 
with which insured’s automobile collided, as alleged subrogee of insured, acquired no 
greater right to contribution from owner of other automobile by payment of judgment 
than insured would have had had he paid judgment himself. AStna Life Ins. Co. v. 
De Jean et al. (La.) a ; a 

§ 607. — UNDER ASSIGNMENT OF RIGHTS OF INSURED. 

607—Insurer which could not deny liability on fire policy at time it paid mortgagee and took an 
assignment of debt and lien along with equitable right to look to additional insurance 
carried held not entitled to recover from company carrying additional insurance, since 
right to deny liability was condition precedent for insurer to take such an assignment. 
Home Ins. Co. of New York v. Young et al. (Tex.) 
Where mortgagee of automobile held, as security, policy covering loss by conversion 
which was written for mortgagor but contained loss payable clause for henefit of mortgagee, 
and turned over mortgagor’s note to insurer after maturity when insurer extinguished 
its liability to mortgagee for mortgagor’s conversion of automobile, accommodation indorser 
held not liable to insurer. since any security held by mortgagee inured to benefit of 
accommodation indorser. National Liberty Ins. Co. v. Watts. (Tex.) 


XVIII. Actions on Policies. 

§ 608. NATURE AND FORM OF REMEDY. 

608—Where two or more persons severally claim same debt or thing under different titles 
derived from another person, who does not claim any interest therein, is under no inde- 
pendent liability to either claimant, and does not know to which claimant to make pay- 
ment, such person, who has debt or thing in his hands, may resort to equitable remedy 
of interpleader to discharge his liability. Where proceeds of life policy, payable to 
insured’s assignee or administrator, were claimed by employer of deceased insured’s son 
under unwritten pledge or assignment of which insurer was not notified until after 
insured’s death, and by insured’s administrator, insurer held entitled to file bill of inter- 
pleader to permit court to determine claimants’ respective equities. Prudential Ins. Co. 
of America v. Sheehan, Public Adm’r, et al. (Mo.) ............-000e ee eeues 

608—Federal court held without jurisdiction of suit by nonresident insurer to obtain declara- 
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tory judgment adjudicating its liability on automobile liability policies arising from 
automobile collision on ground that it was in nature of a bill quia timet, since lability, 
if any, had already attached. Declaratory Judgment Act held not to give federal court 
jurisdiction of nonresident insurer’s suit to determine its liability on automobile liability 
policies and to enjoin further prosecution of personal injury actions against insured of 
which state court alone had jurisdiction, since Snemnleciion of issues involved by federal 


court would result in defeating state court’s jurisdiction. Associated Indemnity Cor- 
poration v. Manning et al. (U. S.) Sa ates 
608—Under Rhode Island statute making automobile liability insurer directly liable to 
injured party for insured’s negligence which was, by policy provision, made part of 
foreign insurance contract, trespass on the case ‘for negligence held proper form of 
action by injured rty against foreign insurer as against contention only action on 
Martin v. Zurich General Accident & LJaniity Ins. heed sous, 


policy would lie. 


(U. S§.) * 

§ 610. STATUTORY PROVISIONS. 

610—Action may be brought by liability insurer, under declaratory judgment statute, 
against insured parties suing insured, to have court declare whether or not insurer is 
liable to defend suit. Where suit for injuries were pending against driver and owner 
of automobile, by guests or passengers for hire, and insurer had issued group policy to 
company employing driver, insurer held entitled under statute to adjudication of its 
ae Oo al the pending suits. United States Fidelity & Guaranty Co. v. Hearn 
et a (Ala.) . 

610—lInsurer of motor carried held properly joined with carrier as party defendant in ‘action 
for injuries on policy given under provisions of Motor Common Carrier Act. Under 
statute providing that action on motor carrier’s bond should be available to any person 
sustaining actionable injury or loss protected thereby, suit for automobile damages within 
coverage of bond held maintainable against insurer without prior suit and judgment 
against motor carrier, notwithstanding provision of policy requiring such judgment, 
especially where policy expressly provided that statutory provisions should supersede 
contrary provisions in policy. Great American Indemnity Co, v. Durham et al. (Ga.) 

§ 612. CONDITIONS PRECEDENT IN GENERAL. 

(1). In general. 

612(1)—Insured hel required to tender back consideration obtained for release to maintain 
action on accident insurance contract, since, if procured by duress, release, which was 
supported by valuable consideration, was not void but only voidable. State ex rel. 
Order of United Commercial Travelers of America v, Shain et al. (Mo.) : 

(2). Notice and proof of loss. 

612(2)—Under group policy granting disability benefits, liability attaches upon happening 
of total and permanent disability, although not recoverable until due proof of disability 
is made. Metropolitan Life Ins. Co. v. McNeil. (Ark.) 

612(2)—Where group policy recited payments would be made for total permanent disability 
after proof of such disability, action brought before proof of total permanent nature 
of insured’s disability held premature even though insurer had notice that insured was 
disabled. Metropolitan Life Ins. Co. v. Jones. (Ark.) 

612(2)—Provision of fire policy that, in case of loss or damage under policy, a statement in 
writing, signed and sworn to by insured, should be forthwith rendered to insurer setting 
forth value of property insured, being in conflict with statute allowing 30 days for 
notice of loss, compliance therewith was not essential to maintain suit on policy. Bean 
v. Philadelphia Fire & Marine Ins. Co. (N. H.) 

612(2)—Refusal to pay further disability benefits after payment thereof for almost three 
years held not equivalent to demand for proof of continued disability as contemplated by 
by life policy, and hence, in absence of demand, insured was not bound to present such 
procs before bringing action on policy. Becker vy. Prudential Ins. Co. of America. (Pa.) 

612(2)—Failure to furnish proofs of loss does not bar recovery on policy but gives right 
2 ins insist = such proof before suit is brought that abates suit. Aitna Life Ins. Co. v. 

ipps. (Tex.) 

612(2)-- Where life policy provided for payment on “receipt ‘of ‘proof of death, furnishing of 
such proof was condition precedent to liability, and beneficiary had no right of_ action 
against insurer until condition was performed or its performance was waived. Sander- 
son v. Postal Life Ins. Co. of New York. (U. S.) 

(3). Submission to appraisal and arbitration. 

612(3)-——Provision in fire policy for ascertainment of loss by appraisers in event of disagree- 
ment of gorties held to make submission to arbitration a condition precedent to action on 
policy. here fire policy makes submission to arbitration to ascertain amount of loss 
condition precedent to action on policy, insured can bring action on policy if appraisal 
fails by reason of fault of insurer and without fault of insured. Where fire policy makes 
submission to arbitration to ascertain amount of loss a condition precedent to action on 
policy, absence of award is bar to action on policy by insured, if appraisers were pre- 
vented from making their award through fault or acts of bad faith of insured. Ex parte 
Birmingham Fire Ins. Co. (Ala.) ; 

612(3)—Where appraiser selected by insured and appraiser selected by insurer were equally 
at fault in delaying selection of umpire, failure of appraisement within 90-day period was 
not fault of insured so as to preclude him from resorting to legal action. Where 90-day 
period fixed by policy expired without completed appraisement for cause not attributable 
to insured or his appraiser, limitation on insured’s right to sue was removed, and his 
motive in withdrawing from appraisal proceedings was immaterial as regards right to main- 
tain suit. Kover v. Detroit Fire & Marine Ins. Co. of Detroit, Mich. et al. (Cal.) 

& 614. DEFENSES. 

$ 615. IN GENERAL. 


615—Insurer was bound to tender or offer to tender unearned premium to insured before 
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asserting defense of forfeiture of fire insurance policy sued on because of vacancy, 

unoccupancy, and uninhabitancy of insured building for period exceeding that permitted 

bye — long before loss occurred. &tna Ins. Co. of Hartford, Conn. v. Robinson et al. 
nd 


1694 


615~\Action on group ‘disability policy by ‘railroad section laborer who suffered sprained back, 
resulting in progressive arthritis, which action was brought approximately three years 
after injury, held not barred by unreasonable delay, where there was no time limit in 
policy for making proof of disability, demand was made one year after discharge from 
railroad employment, insured was ignorant negro, and nature of injury and disease 
made it difficult to determine if disability were — and permanent under policy. 
Pete v. Metropolitan Life Ins. Co. (La.) ... 1335 
615—Under life policy providing that if insured was “not in sound health or had been 
attended by physician or had specified diseases not shown therein, insurer might declare 
policy void and should be liable only for return of premiums, except in case of fraud, 
in which case all premiums should be forfeited to the company, an offer to return the 
premiums paid was not a condition precedent to the right to declare the policy void 
after insured’s death, especially where it offered to amend its affidavit of defense to make 
a formal offer of the premiums, and was prevented from doing so by plaintiff’s objections. 
Horsfield v. Metropolitan Life Ins. Co. (Pa.) 
615—Insurer may insist on invalidity of policy for insured’s breach of condition without 
returning, or offering to return any portion, of premium paid. Carolina Ins. Co. of 
Wilmington, N. C. v. St. Charles. (Tenn.) Velde da eae 
616. SET-OFF AND COUNTERCLAIM. 
616—Insurer on policy indemnitying subcontractor against claims for injuries sustained by 
persons other than subcontractor’s employees held not entitled to set-off amount of judg- 
ment recovered by insurer against subcontractor for payments due on policy in action 
against insurer by third person who sustained loss and recovered judgment against 
subcontractor instituted after execution was returned unsatisfied because of the insolvency 
of the insured. O’Dowd v. United States Fidelity & Guaranty Co. (N. J.) 1474 
§ 616%. CONCLUSIVENESS OF ADJUDICATION IN ACTION AGAINST INSURED. 
616%—In action on liability policy brought for property damage only by injured party and 
based on verdict and judgment against insured, insurer which wes not a party to 
original suit held entitled under due process clause to show that actual property damages 
were smaller than those prayed for in complaint in the prior action, where single verdict 
cone insured in prior action covered both personal and property damage. Sullivan 
v. AZtna Casualty & Surety Co. (N. J.) 1743 
616} ,—In action against insurer on liability policy for allowance of claim within coverage 
of policy after judgment had been obtained against insured and execution thereon 
returned unsatisfied, only issue was obligation of insurer to pay judgment against 
insured, since judgment in action against insured conclusively disposed of issue of 
negligence of insured. Matelsky v. Globe Indemnity Co. (N. Y.) ; 731 
§ 619. SPECIAL STATUTORY LIMITATIONS. 
619—Defense of statute of limitations relating to actions on forfeited insurance policies held 
insufficient in action for disability benefits under life policy surrendered and canceled. 
Magaliff v. New York Life Ins. Co. (N. Y. ; 
§ 620. LIMITATIONS BY PROVISIONS OF POLICY. 
620—Action for wrongful and fraudulent cancellation of insurance policy which was_ not 
commenced within two years from date of discovery of fraud held barred by limitations. 
American Nat. Ins. Co. v. Richardson. (Okla.) 1573 
§ 622. —— TIME WITHIN WHICH ACTION MUST BE BROUGHT. 
(1). In general. 
622(1)—Provision of insurance law that action may be maintained against insurer under terms 
of policy held not to make all terms of policy binding on injured person, and hence 
suit against insurer by judgment creditor of insured was not barred by failure to 
commence action within two years after entry of judgment as required by policy, where 
action was commenced within period of six-year statute of limitations, sirce statute 
authorizing action against insurer was intended to benefit injured person rather than 
insured and policy must conform to statute. Liability policy requiring that action 
against insurer be brought within two years after entry of judgment against insured 
and that specific provision should be substituted for inconsistent condition of policy 
relating to limitation of time for legal proceeding held to authorize action against 
insurer hy judgment creditor against insured at any time within six-year period of statute 
of linsitations. Matelsky v. Globe Indemnity Co. (N. Y.) : 
(2). Validity of provisions. 
622(2)—Requirement of automobile fire and theft policy that any svit against insurer should 
be brought within 90 days after written disavowal of liability held not in conflict with 
six-year limitation statute and enforceable against insured who failed to institute suit 
within such period. Weinroth v. New Jersey Mfrs. Ass’n Fire Ins. Co. (N. J.) 1 
(3). Computation of period of limitations. 
622(3)—Where automobile liability, policy provides that action predicated thereon must be 
commenced within twelve months from time right of action accrued, right of action of 
policy “accrues” on entry of final judgment against insured. Miller et al. v. Motor 
Club Ins. Co. (N. J.) 1741 
(S). Commencement of action. 
622(5)—Where original petition by mechanic’s lienholder who Procured fire policy alleged 
inadvertent ommission of clause specifically protecting lien interest intended to be pro- 
tected. and such petition was filed within 12 months limited by policy. action against 
insurer held timely brought even though original petition did not expressly seek reforma- 
tion of policy as prayed for in amended petition: causes of action in such petitions 
being substantially identical. Falkenberg v. Industrial Fire Ins. Co. et al. (Ohio) . 1371 
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§ 624. PARTIES. 
(1). Parties plaintiff in general. 
624(1)—Right to maintain suit upon industrial life policies, two of which contained no named 
beneficiary and third which named beneficiary who had predeceased insured, held not 
limited to insured’s administrator or executor, particularly in view of protection to insurer 
furnished by facility of payment clause. Chandler v. American Life & Accident Ins. 
Co. (Mo.) ‘ Zant ie ; kere eres 
(3). Mortgagors and mortgagees. , : 
624(3)—Mortgagor and mortgagee could sue jointly on automobile theft policy issued to 
mortgagor with loss payable to mortgagee as his interest might appear, where each was 
due a portion of indemnity. tna Ins. Co. v. Koonce, (Ala.) eae 
624(3)—Mortgagee held not necessary party to mortgagor’s action on farmers’ mutual fire 
policy ee dwelling, household goods, and outbuildings with loss payable clause to 
mortenges e is interest appeared. Beall et al. v. North Missouri Farmers Mut. Ins. 
o. (Mo. ek ean matt Saag ae as ; as 
624(3)—In Maryland, mortgagee in fire policy with standard mortgage clause may bring 
suit without joining mortgagor or mortgagor may bring suit without joining mortgagee, 
provided the consent of mortgagee is established in such a way that mortgagee would be 
estopped from suing the insurer. Owner of property insured by fire policy containing 
standard mortgage clause held not entitled to maintain suit on policy where loss was 
admitted to be less 
Corporation. (U. , 
(5). Necessary and proper 
624(5)—In action on theft policy covering truck, brought by assignee of conditional sales 
contract, conditional buyer who was a named insured held “necessary party.” C. I 
Corporation v. American Central Ins. Co. (Calif.) 
624(5)—Whether insured, made party to action on fire insurance policy to answer as to his 
interest, was joined as plaintiff or made defendant, held immaterial, though he was 
necessary party, where complaint alleged plaintiff’s right to recover full amount of 
insurance because of insured’s abandonment of his contract to purchase insured’s premises 
from, and delivery of possession of premises and policy to, plaintiff; insured’s rights 
heiny barred by event of suit. A®tna Ins. Co. of Hartford, Conn. v. Robinson et al. 
(Ind.) ; reverie Se epeesies va eneee 
624(5)—In action on fire policy, persons named in loss payable clause appended thereto are 
proper but not indispensable parties. Connecticut Fire Ins. Co. of Hartford, ‘Conn. v. 
Farmers Union Cooperative Gin of Ladessa, Okl. et al. (Okl.) 162 
(7). Defendants in general. 
624(7)—Permittine insurer of defendant’s truck for hire to be joined as party defendant in 
actions for injuries resulting from collision, under complaint alleging only issuance of 
policy as required by law, held error, since policy would be presumed to have complied 
with rule reouiring insurer to agree to pay only final judgment recovered against insured. 
Keseleff v. Sunset Highway Motor Freight Co. et al. (Wash.) 
§ 625. PROCESS. 
§ 627. ——- AGAINST FOREIGN INSURANCE COMPANIES. 
(1). In general. 
627(1)—That an Iowa mutual benefit accident association had outstanding many member- 
ship certificates in Missouri, where it had no agents, property, or office, held insufficient 
to establish doing of business in Missouri so as to make it amenable to service of 
process there, where each membership certificate was a contract executed and to be 
performed in Towa. Where residence of deceased member at time of issuance of certi- 
ficate in an Towa mutual benefit accident association was not shown, and association had 
no agents. property, or office in Missouri when sued there on certificate. Missouri physi- 
cian, who had at various times been specially employed to make physical examination of 
designated Missouri claimants, held not a person aiding or assisting in adjusting or 
settling losses upon whom service of process might be had where no employment existed 
at time of service. Where residence of deceased member at time of issuance of certicate 
in an Towa mutual benefit accident association was not shown, association maintained no 
office or agents in Missouri, and all its membership certificates outstanding in Missouri 
were contracts executed and to be performed in Towa, that association had previously trans- 
acted business in Missouri in settlement of claims held insufficient to establish doing of 
business there at time of service of process, That Missouri physician theretofore 
specially employed to make physical examinations of designated Missouri claimants for 
Towa mutual benefit accident association was given all relevant information regarding 
claimants, some of whom settled with association for amounts recommended by 
physician after conference with claimants, held insufficient to establish continuous 
agency so as to give Missouri court jurisdiction of association by reason of service of 
process on physician in a subsequent controversy in which physician was not employed. 
Saunders v. Iowa State Traveling Men’s Ass’n. (Ta.) ; ; 
§$ 628. DECLARATION, COMPLAINT, OR PETITION, 
§ 629. —— FORM AND REQUISITES IN GENERAL. 
(1). In general. 
629(1)—Allegation of special facts indicating bad faith in refusal to pay health and accident 
policy is unnecessary to show right to recover damages and attorney’s fees, since such 
liability depends on whole complexion of case as shown to jury. Commercial Casualty 
Ins. Co. v. Campbell. (Ga.) ........... ; Ss ae fxs Pt Age Shae 
629(1)—Where father, in connection with divorce proceeding, executed property settlement 
agreeing to transfer to daughters certain amount of insurance “which he now carried,” 
dauchters’ complaint against father’s employer and insurer, allegedly issuing group policy 
on life of father to whom certificates were issued which improperly omitted names of 
daughters as beneficiaries, held properly dismissed because stating no cause of action 
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in absence of allegation that insurance referred to in property settlement was same as that 
carried by father at time of death. Lewis et al. v. Continental Assur. Co. et al. (Ill.).1 
629(1)—Petition alleging unexplained absence of insured for seven years and facts tending 
to show insured died “‘by accidental means” on date of disappearance held to state cause 
of action on life policy. Commonwealth Life Ins. Co. v. Caudill’s Adm’r. (Ky.) 1 
629(1)—Complaint which alleged that plaintiffs suing) on mutual fire policy acquired title to 
property insured prior to fire, and that policy was subsequently so altered and modified, 
with insurer’s consent as to cover plaintiffs’ respective interests in property, held to state 
cause of action. Becker et al. v. Farmers’ Mut. Fire Ins. Co. of Rock Tp., Jefferson 
County. i ) er 1 
629(1)—-Under Maryland law, where mortgagor in fire policy containing standard mortgage 
clause sues insurer, consent of mortgagee so as to estop mortgagee from suing insurer 
must be alleged. Soe v. London Assurance Corporation. (U. samiasteakes 
§ 634. PERFORMANCE OR WAIVER OF CONDITIONS. 
(1). In_ general. 
634(1)—Beneficiary’s complaint in action on life policy alleging that there was valid policy 
on insured’s life at time of death and alleging that beneficiary had complied with condi- 
tions of policy held demurrable for failure to allege that all premiums due had been 
paid, since the word “valid’’ did not necessarily imply payment of premiums, and 
payment was condition to be performed by insured. Standard Life Ins. Co. of the 
South v. Coleman. (Miss.) ........... LD hated cae ean 
634(1)—-Under rule that good health clause in life policy creates condition precedent, fulfill- 
ment of which must be provided by beneficiary, but that testimony of receipt of premium 
and delivery of policy raises presumption that insured was in good health, shifting to 
insurer burden of going forward, beneficiary held to have made out prima facie case 
without alleging that insured was in good health at time of payment of first premium. 
Petition of beneficiary under life policy which contained clause that policy should not take 
effect until first premium had been paid during insured’s life ome good health held to 
state cause of action for amount due under policy, though it failed to allege fulfillment 
by insured of payment of first premium while in good health. Rosenblum v. Sun Life 
Assur. Co. of Soak. (Wyo.) sue 


(2). Conditions as to notice and proof of loss. 

634(2)—Complaint, alleging in general terms that plaintiff performed all terms and conditions, 
required by fire insurance policy sued on to Be performed by him, held not demurrable 
for failure to allege performance of provision requiring insured to furnish sworn state- 
ment of loss within 60 days thereafter or waiver thereof. AStna Ins. Co. of Hartford, 
Corin. v. Robinson et al. (Ind.) eS 9 shies Serer 1 

634(2)—Petition in action on life policy held not demurrable for failure to allege proof of 
death was furnished insurer, under provision for payment “upon due proof of death,” 
since such provision did not imply that giving of proof was condition precedent to 
recovery, or that proof was required within certain time. 
v. Caudill’s Adm’r. (Ky.) 
637. ——- ASSIGNMENT OF POLICY. 

637—Complaint in action on fire insurance policy held to allege sufficiently valid transfer and 
delivery of policy to plaintiff by insured with insurer’s oral consent, so that provisions 
for written assignment and consent properly indorsed on policy were waived. Valid 
transfer and delivery of fire insurance policy by insured to another with insurer’s 
consent gave rise to new and original indemnity contract between insurer and transferee, 
who could enforce it without alleging insured’s performance of provisions for written 
assignment and consent properly indorsed on policy. A®tna Ins. Co. of Hartford, Conn. 
v. Robinson et al. (Ind.) ; : ; eens 5 ; : 

§ 639. —— ANTICIPATING DEFENSES. 

639—Plaintiff in suit on life policy was not required to anticipate any defense which 
insurer might interpose. Williams v. Jefferson Standard Life Ins. Co. et al. (S. C. 

§ 640. PLEA, ANSWER, OR AFFIDAVIT OF DEFENSE. 

(1). In general. 

640(1)—When a policy insures generally against a particular risk, but contains a clause 
exempting the insurer from liability for a loss caused or arising in a specified manner, 
but which otherwise would have fallen within general terms of policy, that clause is to 
be regarded as having been inserted by way of proviso, and not as constituting condition 
precedent, and should be so pleaded. Provision in public liability policy excluding 
liability in case of structural alterations and extraordinary repairs, in absence of a 
written permit therefor, and the payment of an additional premium, was to be regarded 
as having been inserted by way of proviso, and not constituting a condition precedent 
which would entirely void policy and should be pleaded and treated as suck. Hill v. 
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Employers’ Liability Assur. Corporation, Limited. (Conn.) 1137 


640(1)—Ordinarily, lack of insurable interest in plaintiff in action on life policy is affirma- 
tive defense which must be specially pleaded to be available to insrer, especially where 
policy was taken out by insured and plaintiff was named as beneficiary therein. Tinsley 
v. Washington National Ins. Co. (Mo.) ; 

640(1)—Defense to administrator’s cause of action on industrial nolicy which pleaded 
pavment of proceeds of policy according to its terms in case of breach of condition 
without suggesting a compromise or an alleged adjustment, was sufficient, irrespective of 
any claimed “release.” ravoy v. Metropolitan Life Ins. Co. (N. Y.) 

640(1)—In action on marine policy covering cargo of bananas which was lost when bananas 
rotted while vessel was stranded, question of effect of elimination of rider covering loss 
caused by stranding of vessel held properly raised by special plea where language of 
original policy was ambiguous as to coverage of loss from stranding. Lanasa Fruit 
Steamship & Importing Co., Inc. v. Universal Ins. Co. (U. S:) od ; : 

640(1)—Pleas of insurer, sued on life policy executed in Illinois, that assignee had surrendered 
policy for its net cash surrender value, that insurer had canceled policy prior to insured’s 
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death in Illinois, that beneficiary was thereby estopped from asserting that policy was 
in force at time of insured’s death, and that insured and beneficiary had thereby abandoned 
policy prior to insured’s death, held demurrable, since assignee could not surrender 


policy without insured’s consent. Missouri State Life Ins. Co. v. Langreder. (U. S.)..1485 


(2). Avoidance and forfeiture. 

640(2)—Insurer held not entitled to avoid liability on life policy on ground agent’s knowl- 
edge of insured’s ineligibility could not be imputed to it under insurer’s by-laws where 
insurer had not pleaded specific provision of by-laws. Adams v. Lasalle Life Ins. 
Co. (Tex.) 

640(2)—In action on life policy, defense that policy was forfeited for nonpayment of pre- 
mium notes held an affirmative defense which could not be considered unless specifically 
pleaded, irrespective of whether policy was forfeited for failure to pay notes or to pay 
premiums for which notes were given. In action on life policy, allegations in petition 
that policy was in full force and effect at least as a policy of extended insurance, and 
that all provisions and conditions of policy had been complied with, held not to relieve 
insurer of necessity of pleading affirmative defense that policy was forfeited for nonpay- 
ment of premium note, since all 


Life Ins. Co. v. Powers. (Tex.) 
(4). Notice and proofs of loss. 
640(4)—Question whether suit on policy is abated by failure of insured to present proof of 
loss must be presented and decided by court before trial on merits or is waived. 
#Etna_ Life Ins. Co. v. Tipps. (Tex.) ti PHL ee totes ‘ ; ; 
§ 641. REPLICATION OR REPLY AND SUBSEQUENT PLEADINGS. 


(2). Plea, answer or reply. = 
641(2)—Plaintiff in action on life policy relying on statute providing that certificate of health 
or declaration or report as to health by medical examiner or agent shall estop insurer 
should have made specific reference thereto as ground for her request for a finding in 
her favor. Horsfield v. Metropolitan Life Ins. Co. (Pa.) ; TT ee oe 
641(2)—Insured held not required to specially plead insurer’s waiver of clause making fire 
policy void if premises were vacant for more than 60 days without insurer’s consent. 
Carolina Ins. Co. of Wilmington, N. C. v. St. Charles. (Tenn.) 
§ 642. DEMURRER. 
642—In action on health and accident policy providing that insurer should not be bound by 
statements to or by agent unless written on application, allegations of petition as to 
statements by insured to agents of insurer regarding health of applicant, which were 
not indorsed on application, held demurrable, notwithstanding that petition did not con- 
tain copy of application. Curry v. Washington National Ins. Co. ‘ 
§ 643. AMEND AND SUPPLEMENTAL PLEADINGS. 
(1). Declaration, complaint, or petition. 
643(1)—In action on health and accident policy providing that insurer should not be bound 
by statement to or by agent unless written on application, amendment of petition setting 
up statement as to health of insured at time of application which was not written on 
application held properly disallowed. Curry v. Washington National Ins. Co. (Ga.) .. 
643(1)—In_ action on life icy, defect in beneficiary’s complaint which failed to allege 
that all premiums due had been paid could be cured by amendment. Standard Life 
Ins. Co, of the South v. Coleman. (Miss.) 
643(1)—Although statement in action on policy covering accidental death resulting from 
yromting of automobile truck improperly stated place of insured’s death and proofs of 
death misspelled insured’s surname, beneficiary held not obliged to amend complaint in 
such particulars and run risk of unjustified affidavit of surprise or motion for continuance. 
Burke v. Washington Nat. Ins. Co. (Pa.) 
$§ 645. ISSUES, PROOFS AND VARIANCE. 
(1). Issues made by pleadin, 
645(1)—In action on automobile liability policy, where insurer, in defense of complaint 
asserting right of action upon statute, pleaded that there was no liability under policy 
or statutes, and such defenses were denied, pleadings held to present cause of action, 
founded both upon statute and policy so as to permit plaintiffs to rely upon policy pro- 
visions. Kindervater et al. v. Motorists Casualty Ins. Co. (N. J.) : ; 
(2). Matters to he proved. 
645(2)—In action for disability benefits under life policies providing for benefits in case of 
disability resulting from hodily injury or disease occurring after issuance of policies, 
plaintiff had burden of alleging and proving that disability resulted from injury or 
disease occurring after date of policies. Metropolitan Life Ins. Co. v. Reynolds. (Ariz.) 
645(2)—Vendor, for whose benefit purchaser insured house on land sold by fire policy 
requiring payment of loss to insured and vendor as their interests appeared, subject to 
conditions of policy, had no right to enforce payment without alleging and proving that 
insured performed all conditions of policy to be performed by him, in absence of allegation 
and proof of facts establishing new and original indemnity contract between vendor and 
insurer. A&tna Ins. Co. of Hartford, Conn. v. Robinson et al. (Ind.)........ 


645(2)—Where general liability of accident insurer is limited by special exceptions stated in 
policy, burden is on insured to allege and prove loss sustained by him comes within 
general liability thus assumed by insurer and does not. come within excepted clauses. 
Sree me. Ge. -D. Te. CHORD. ows ce ccce cece veces. 

645(2)—Under clause that insurance policy should not take effect unless insured was in good 
ealth, burden of pleading and proving want of good health is on insurance company. 
Rosenblum v. Sun Life Assur. Co. of Canada. (Wyo.) ............ 0. ccc cee eee eee 

(3). Evidence admissible under pleadings. 

645(3)—In action on ou ‘disability policy, group policy and certificate issued to insured 

thereunder held properly admitted under pleadings raising sole question whether insured 
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waived due proofs of disability. Equitable Life Assur. Soc. of the United States v. 
Foster. (Ala.) 

645(3)—Insurer may under general issue impeach validity of insurance contract sued on by 
proof of facts which show that contract as a whole is void because contrary to public 
policy. National Life & Accident Ins. Co. v. Middlebrooks. (Ala.) Ss ares rare 

645(3)—Complaint, in suit on tife policies, which was defective in not showing that insured’s 
hability resulted from injury or disease occurring after issuance of policies, held 
sufficient to admit evidence that insured was in good fealth when policies were issued and 
aole to manage his mercantile business for nine years thereafter, where complaint was 
not demurred to. Metropolitan Life Ins. Co. v. Reynolds. (Ariz.) 

645(3)—Policy issued October 7, 1925, for disability due to bodily injury or disease occur- 
ring and originating after issuance, held admissible under complaint alleging insured 
“during 1934 became totally and permanently disabled by bodily injury or disease so 
that he was prevented from performing work for compensation,’ as against contention of 
variance. Metropolitan Life Ins. Co. v. Reynolds. (Ariz.) aoa ; 

645(3)—In action on policy, answer specifically denying allegation of complaint that under 
policy insurer agreed to pay insured or his therein named beneficiary, held to raise valid 
issue as to —— right to sue, and required no allegation of new matter to justify 
proof thereot. Spencer et al. v. Continental Casualty Co. (Cal.) 

645(3)—In suit on life policy, based not only on policy but also on so-called “receipt” form 
for premium payments made at time of application, testimomy that insurer’s agent 
nae that he would send policy in and would have check back soon held not inad- 
missible on ground that policy itself was conclusive as to liability thereunder. Inter- 
state Life & Accident Co. v. Stonecypher. (Ga.) 

645(3)—Evidence that claimant had supported insured as member of claimant’s 
during last months of insured’s life, thereby entitling claimant to proceeds of policies 
under facility of payment clause, could not be considered where pleadings only raised 
question as to claimant’s right to proceeds of policies on ground that he paid funeral 


bill. Hooks v. Metropolitan Life Ins. Co. (La.) 1 


645(3)—In suit on life policies refusing to allow insurer, by way of defense in endeavorin 
to plead fraudulent misrepresentations regarding insured’s health, to introduce proo 
as to health of insured at time of issuance and delivery of policies held not error where 
insurer failed to allege that if it had known that insured was suffering from heart disease 
i vou a have issued or delivered policies. Hicks v, National Life & Accident Ins. 
‘0. (Mo.) i Sathaies. 4 ak as 
(3). Evidence admissible under Bac. 
645(3)—In an action on farmers’ mutual e policy wherein insurer pleaded as defense 
breaches of policy, insured held entitled to introduce evidence of waiver of breaches, not- 
withstanding failure to plead waiver, where petition pleaded performance of terms of 
policy. Beall et al. v. North Missouri Farmers Mut. Ins. Co. (Mo.) : 
645(3)—Written instrument, which insured testified was given him with information that it 
was duplicate of his fire insurance policy, but was shown to be unexecuted partially 
filled blank form of application for insurance, held inadmissible as evidence of oral 
contract in action on written contract, filed with amended petition as exhibit; plaintiff 
being bound by written instrument filed. Fogle v, Fidelity-Phenix Fire Ins. Co. of 
New York. (Mo.) 
(5). Variance. 
645(5)—Amended petition, containing same general statement of facts, with some exceptions, 
as original petition, which declared on written fire insurance contract, and alleging that 
agreement was evidenced by written instrument filed therewith as exhibit, held to 
declare on written contract, so as to bar recovery on proof of oral contract. Fogle v. 
Fidelity-Phenix Fire Ins. Co. of New York. (Mo.) 
645(5)—In action on policy covering accidental death resulting from wrecking of automobile 
truck, variance between statement averring assured’s death in Philadelphia and proof 
of death and evidence showing that death occurred in Maryland held not material where 
insurer had full information as to circumstances of accident and death. Burke v. 
Washington Nat. Ins. Co. (Pa.) 
645(5)—In action on windstorm policy wherein insured alleged house was located 12 miles 
from city, proof that house was located in city held fatal variance. St. Paul Fire & 
Marine Ins. Co. v. McRae. (Tex.) .......... 
$ 646. PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 
646(1)—In action on accident policy, insurer had burden to prove affirmative defenses alleged 
by it. Mayfield v. Fidelity & Casualty Co. of New York. (Cal.) eS Ee Oh re 
646(1)—In action by driver of truck colliding with trailer attached to defendant’s truck court 
properly rendered judgment for defendant’s alleged insurer, which pleaded absence of 
insurance coverage, where plaintiff did not offer policy nor any other evidence to connect 
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insurer with other defendants. Daniels v., Louisiana Power & Light Co. et al. (La,) ..1430 


646(1)—In action on accident policy, burden ‘of proving compliance with autopsy provision, 
excuse for noncompliance or waiver of defense based upon noncompliance, is on benefi- 
ciary when demand is reasonably made. Hurley v. Metropolitan Life Ins. Co. (Mass.) 

646(1)—Existence of illicit or unlawful relations between insured who changed his beneficiary 
in life policy and new beneficiary is not enough to raise presumption that change was 
procured by undue influence. One asserting that change of beneficiary in life policy was 
oa ye eeane influence has burden to show undue influence. Goodale. v. Wilson 
et al. e ° . aes ri ‘ a@ 

646(1)—Where insurer acknowledged insured’s claim as total permanent disability by making 
payment for seven months of disability benefits under life policy, burden was on insurer 
to offer some reasonable theory for refusing to continue payment on claim. 
New York Life Ins. Co. (Mo.) . 
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646(1)—Insured suing on fire policy had burden to establish liability under policy, since prop- 
erty was uninsured for fire set by insured’s own procuring and right of recovery depended 


upon proof that loss was insured. Lamb v. United States Fire Ins. Co. (N. H.) ....1075 


646(1)—Insurer who relies on facts specifically mentioned in policy as relieving it of a 
liability generally assumed in policy must come forward with evidence in support of 
such defense. enner v. Goetz et al. (Pa.) 

(1%). Avoidance and forfeiture, ; a : : 
646(14%4)—In guest’s action on automobile liability policy for injuries sustained while riding 
in automobile of insured, burden was on insurer to establish nonco-operation by insured 
so as to justify avoidance of liability by insurer on such grounds. mployers Ins, Co. 

of Alabama, Inc. v. Brock. (Ala.) ra 1h ca whee F Na al oie aad aie 

(2). Avoidance and forfeiture—Insurance of property. ’ 
646(2)—In action on automobile theft policy with plea setting up breach of clause against 

additional insurance, general replication denying allegations of plea cast on insurer 
burden of proof as to such plea. A®tna Ins. Co. v. Koonce. (Ala.) ............... 
646(2)—In action on robbery policy where insurer set up affirmative defense that books and 
records were not kept ty insured as required by policy, burden on insurer to prove 
defense was met where insured’s evidence showed that such records were not kept. Cox 
et al. v. Aitma Casualy & Surety Co. of Hartford, Conn, (Ill.).......... 0... e eee eee 
646(2)—If lack of knowledge by insurer’s state agents of vacancy of insured premises at 
specified time, as respects application of vacancy clause of fire policy, was material, 
burden was on insurer to prove such lack of knowledge, as this was fact peculiarly within 
knowledge of state agents. Carolina Ins. Co. of Wilmington, N. C. v. St. Charles. 


(Tenn.) 108. 


646(2)—In action 
had burden to sustain special 
proof and preponderance of evidence held not error for failure to place on insured burden 
of showing compliance with iron safe clause pleaded as defense, insured was aided by 
any presumptions which arose, such as continuance of proven existence of valid insur- 
ance contract until contrary was shown. In action on fire policies covering stock of 
merchandise, insurers who pleaded specially breach of warranties subsequent to issuance 
of policy, including violation of iron safe clause, had burden to prove breach, unless 
breach preponderantly appeared from evidence introduced by insured in effort to prove 
amount of loss. A&tna Ins. Co. of Hartford, Conn. v. Taylor. (U. S.) ...... 

(3). Life and accident insurance. 

646(3)—In suit on life policy containing double indemnity clauses, burden was on insurer to 
show that insured understated his age in his application for insurance. Wolen v. 
Metropolitan Life Ins. Co. (Ill.) 

646(3)—In action by beneficiary of life policy where insurer sought to avoid policy on ground 
insured’s age was misstated, insurer had burden to show, not only that age of insured 
was misstated, but that such misstatement was willful. Sawyer v. Liberty Industrial 
Life Ins. Co., Inc. (La.) d 55 aed te : ; ; 

646(3)—-In action on life policy, after prima facie showing by beneficiary, burden held to 
rest upon insurer to prove misrepresentations pleaded in its answer and that matter 
misrepresented contributed to cause of insured’s death as regards right of insurer to 
avoid policy. Houston v. Metropolitan Life Ins. Co. (Mo.) 

646(3)—In action on industrial life and funeral benefit policies, insurer had burden to 
establish defense that deceased was not in sound health when policies were issued 
as required by policy, and that such condition was caused or contributed to death of 
insured after plaintiff had established prima facie case by proving issuance of policy 
and her case as beneficiary, and death of insured. Tinsley v. Wadington National 
Ins. Co. (Mo.) ‘ 

646(3)—Insurer, asserting that insured was not in “good health” as certified, when policy 
was issued and reinstated, had burden to prove that policy was issued, or reinstated 
vou ee was not in good health. National Aid Life Ass’n v. Persing et al. 

a. a ar ONE AG : ene oleae 

646(3)—Under life policy providing that statements by insured in absence of fraud should 
be construed as representations and not warranties, insurer held required to show that 
statements in application not only were not true but were willfully false, fraudulent, 
and misleading and made in bad faith in order to establish misrepresentations as defense. 
New York Life Ins. Co. v. Strong. (Okla.) 

646(3)—Insurer seeking to avoid liability on life policy on ground of misrepresentations as 
to state of insured’s health has burden of proving that such alleged misrepresentations 
were false in fact and known to be false. Kessler v. National Life & Accident Ins. Co. 


on 


Life Ins. Co. (Pa.) 


646(3)—Burden of proof is on beneficiary in action on life policy to show revival of lapsed 
policy by compliance with its terms. Stager v. Federal Life Ins. Co. (Pa.) 


646(3)——Life insurer may not avoid policy in absence of proof that insured willfully or 
fraudulently made some misrepresentation of some fact material to the risk with intent to 
deceive insurer and that insurer relied upon such misrepresentation in writing the 
policy. Texas Prudential Ins. Co. v. Beach et al. (Tex.) > ; ; , 

646(3)—In action on accident policy excluding liability for death resulting from violation 
of law, uncontradicted testimony that insured, who died following automobile accident, 
was driving at from 60 to 70 miles per hour immediately before accident, placed burden 
on plaintiff to show that insured’s death did not result from such violation of law. 
Southwestern Life Ins. Co. v. Green. (Tex.) aass ; ee 
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(4). Payment of premiums. 
646(4)—Where insured, who accepts life policy giving powers to agent to collect renewal 
remiums only upon receipt furnished and signed by general officers and countersigned 
y agent, makes payment to agent without such receipt, insured will be required to show 
waiver by insurer or estoppel upon it to deny agent’s authority to give receipt. Where 
life policy contains provision that agent may collect renewal premiums only upon receipt 
furnished and signed by general officers and countersigned by agent, insured relying 
upon payment made to agent without receiving proper receipt. must show apparent 
authority of agent, and show that insured dealt with agent in reliance thereon, in good 
faith and in exercise of reasonable prudence. Huber v. New York Life Ins. Co. (Cal.) 
646(4)—In suit on life policy, insurer had burden of proving nonpayment of premium. 
Holman v. Metropolitan Life Ins. Co. (Mo.) .. 
(5). Estoppel and waiver as to avoidance or ‘forfeiture, 
646(5)—Insured’s administratrix suing on fire policies had burden cf proving that memo- 
randum relating to ownership of property and accompanying application for policies was 
given to insurer’s agent, as respects whether insurer could avoid policies on ground that 
ae of property had been misrepresented. Kobina v. Empire State Ins. Co. 
(6). Risk and cause of loss in general. 
646(6)—In action for disability benefits under life policies, evidence that insured was in 
good health when policies were issued, and had been able to manage his mercantile 
business for nine years thereafter, made out prima facie case that disability resulted 
from an injury or disease occurring after date of policies, and shifted to insurer burden 
to show otherwise. Metropolitan Life Ins. Co. v. Reynolds. (Ariz.) 
646(6)—Beneficiary, in action on accident policy providing for indemnity for death within 
90 days of accident, had burden to show that insured died within 90 days of accident. 
Brown v. Boston Casualty Co. (Mass.) 
646(6)—In suit against automobile liability insurer to apply in payment of judgment against 
automobile driver obligation of insurer under liability policy, plaintiff had burden to show 
that at time of accident driver was responsible for operation of automobile with owner’s 
consent. Novo v. Employers’ Liability Assur. Corp., Ltd. (Mass.) 
646(6)—In action on fire policy, if evidence shows that explosion preceded fire, plaintiff, 
insured, must furnish adequate basis for segregation of recoverable damage by fire from 
that caused by explosion. Donato v. Granite State Fire Ins. Co. et al. (N. Y.) 
646(6)—Employee, suing on total and permanent disability benefit provision of group life 
policy, had burden of establishing that he was permanently and totally disabled at time 
he left employer’s employment. McClendon v, Southwestern Life Ins. Co. (Tex.) 
646(6)—In action on accident policy for death of insured allegedly due from overdose of 
medicine, insurer had burden of showing that high blood pressure and heart trouble were 
contributing causes of insured’s death, where quantity of medicine taken was 
sufficient alone to cause death and where insured died within 20 minutes from time of 
taking medicine. American Ins. Co. v. Persky. (Tex.) 
646(6)—Insured seeking total disability benefits under group life policy had burden of prov- 
ing that disability was both permanent and total, and became such while policy was in 
force. Bucher v. Equitable Life Assurance Society of the United States. (Utah) 
646(6)—-In garageman’s action against automobile owner’s insurer for damages garageman 
was required to pay third party injured by garageman’s negligence while driving auto- 
mobile to owner in another town, after having repaired automobile, garageman had 
burden to prove delivery of automobile did not “arise out of the operation” of garage, 
within policy exempting insurer from liability for damages caused by use of automobile 
by person operating garage. Allen v. Travelers Indemnity Co. (Vt.) 
(8). Extent of loss and liability of insurer. 
646(8)—In action on life policies containing double indemnity clauses burden was on 
insurer to show that death of insured was contributed to by delirium tremens and 
septic meningitis, so as to preclude recovery for double liability, since this was an 
affirmative defense. Wolen v. Metropolitan Life Ins. Co. (IIl.) : 
646(8)—Plaintiff seeking double indemnity under life policy had burden of proving that 
injury to shin and abrasion thereof afforded portal through which infection entered caus- 
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ing blood poisoning and death. ‘Thirkill v. Kansas City Life Ins. Co.  (Mich.) 1233 


646(8)—In action on life policy covering total and permanent disability which provided that 
total disability would be presumed permanent if disability existed continuously for 90 
days, burden was on insurer, after insured’s disability was shown to be total and per- 
manent for 90 days, to show that disability had ceased. DeVore v. Mutual Life Ins. 
Co. of New York. (Mont.) 

646(8)—Though burden is on plaintiff upon the whole case, in actions en double indemnity 
policy, to establish that death of insured was by violent, external, and accidental means, 
when plaintiff, by proving violent and external means, has made out prima facie case, 
defendant must go forward with evidence from which suicide may be proved. Bolger v. 
Prudential Ins. Co. of America. (N. Y.) 

646(8)—In a suit on double indemnity provisions of industrial policies which excepted death 
by suicide, insurer had burden of provine affirmative defense of death by suicide. In 
suit on industrial policies providing for double indemnity in case of death from bodily 
injuries sustained solely through external, violent, and accidental means, plaintiff had 
burden of proving that insured’s death resulted solely from such means and was not 


caused or contributed to by disease. Cockcroft v. Metropolitan Life Ins. Co. (Pa.)..1578 


646(8)——Beneficiary, seeking to recover double indemnity on life policy which excepted double 
indemnity payment if death resulted directly or indirectly from police duty in any police 
organization, had burden to show by preponderance of testimony that death of insured 
did not result directly or indirectly from policy duty in any pamee organization. Amicable 


life Ins. Co. v. O'Reilly. (Tex.) 
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tiations for settlement of action against insured within coverage of policy, insured had 

burden to prove contention that failure of insurer to settle was actuated by “bad faith” 
and no obligation rested on insurer to make denial thereof unless proof submitted by 
insured was of sufficient weight to overcome presumption. Johnson v. Hardware Mut. 
Casualty Co. (Vt.) 

(9). Notice and proof of loss. ig , . . 

646(9)—Beneficiary seeking to recover for death of insured on policy insuring against acci- 
dental death, which provided for notice of such death, had burden of proving that notice 
was given as required by policy, or that such notice was waived by insurer. Thompson 
v. United Casualty Co. (Mass) or ’ 7 

646(9)—Insured who failed to give notice of accident within time required by accident 
insurance contract had burden of proof that he was physically unable to give notice as 
required. State ex rel. v. Order of United Commercial Travelers of America v. Shain 
et al. (Mo.) ; 

646(9)—In action on fire poli 
swearing or fraud with reference to value of, or actual damage in fact to, any of chattels 
listed in proofs of loss as having been totally destroyed. United States Fire Ins, Co. v. 
Merrick et ux. (Md.) 

§ 647. ADMISSIBILITY OF EVIDENCE. 

§ 648. —— IN GENERAL. 

(1). In general. 

648(1)—-In mortgagor’s action on automobile theft policy, with loss payable to mortgagee, 
wherein mortgagee was brought in as co-plaintiff by amendment, but was subsequently 
stricken out, admitting assignment to mortgagor of mortgagee’s interest in policy held 
error where it did not appear that mortgage debt had been fully paid when mortgagee 


646(8)—Automobile liability insurer being presumed to have acted in good faith in nego- 


was stricken, A®tna Ins. Co. v. Koonce. (Ala.) 

648(1)—In action on automobile liability policy, claimed by insurer not to cover driving of 
automobile by insured, testimony that insured’s broker made personal application for 
policy, asked for complete coverage of insured and amount of premium, that policy was 
issued, and premium paid and retained by insurer, held admissible. Ames v. Employers 
Casualty Co. (Cal.) ; te 7 

648(1)—In suit on life policy, testimony of insured’s father, who was beneficiary of policy, 

at insurer’s territory superintendent said that check would be available in a few days 

and that father was compelled ‘0 borrow money to fix insured’s grave because he did 
not get insurance money, held not inadmissible against objection that it was immaterial 
and irrelevant. Interstate Life & Accident Co. v. Stonecypher, (Ga.) : 

648(1)—In action on policy providing death and disability benefits for single weekly pre- 
mium, admitting testimony of insurer’s district manager showing allocation of premium 
held not error as against insurer. Givens v. Washington National Ins. Co. (La.) 

648(1)—In suit against insurer to apply in payment of judgment against automobile operator 
insurer’s obligation under automobile liability policy, testimony as to what owner had 
told witness about leaving automobile in charge of brother and owner’s expectation that 
certain person and one who drove at time of accident would drive automobile until brother 
got a license held properly excluded, since testimony did not show that owner authorized 
persons to use automobile without brother’s permission. Novo v. Employers’ Liability 
Assur. Corp., Ltd. (Mass.) 

648(1)—-In action to reach and apply obligation of insurer on compulsory motor vehicle policy 
to judgment recovered against truck driver for injuries sustained when truck hit auto- 
mobile, admitting in evidence testimony of truck driver’s employers that truck driver 
could not have rightfully taken truck on highway on occasion of accident without their 
permission held not error where issue as to whether truck driver had express or implied 
consent was open at time testimony was admitted. Dickinson v. Great American 
Indemnity Co. et al. (Mass.) ; 

648(1)—In action for total disability benefits under group policy, where plaintiff as proof 
of his disability testified that it made his back hurt to work, testimony that doing such 
work on an eight-hour shift would make anv man’s back hurt held properly rejected 
where it appeared that plaintiff, as overseer, did not work steadily, and so had not been 
in comparable situation. Anderson v. Metropolitan Life Ins. Co. (Mo.) 

648(1)—In_ suit to apply insured’s obligation under liability policy in satisfaction of judg- 
ment debt of insured for injury resulting from collision with automobile driven by 
employee of insured, and with insured’s dealer’s license plates, wherein it was shown 
that employee had purchased automobile on conditional sale from insured and that 
insured’s policy did not cover automobiles which had been sold, evidence concerning who 
could operate automobiles with dealer’s plates held inadmissible. In suit to apply 
insurer’s obligation under liability policy in satisfaction of judgment debt of insured 
for injury resulting from collision with automobile driven by employee of insured, 
wherein it was shown that employee had purchased automobile on conditional sale from 
insured through finance company and that insured’s policy did not cover automobiles which 
had been sold, excluding evidence whether records of insured showed monthly payments 
to finance company held not error, where no monthly payments on automobile had been 
made bv employee from the time of purchase to date of collision which caused his 
death. Rioux v. Employers Liability Assur. Corporation, Ltd., et al. (Mo.) 

648(1)—In action on mutual fire policy which had been altered to insure interests of persons 
mentioned in will, admission of such will held proper. In action on mutual fire policy, 
exclusion of files of probate court disclosing identity of heirs of former owner o land 
held proper, where plaintiffs, did not claim to own property or to be insured under 
policy as heirs of such former owner. Refusal to permit insurer sued on fire policy to 
show that it was organized as mutual fire insurance company held not error, where 
nature of insurer’s organization was not relevant to contested issues. In action on mutual 
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fire policy, refusal to permit insurer’s president to state whether company had carried 
policy on its books held not error, where issuance of policy by insurer had been at all 
times admitted. Becker et al. v. Farmers’ Mut. Fire Ins. Co. of Rock Tp., Jefferson 
County. (Mo.) 

648(1)—In suit for disability benefits under life policy, admitting letter on insurer’s stationery 
and addressed to one of insured’s attorneys held reversible error, where letter was not 
identified or authenticated and record did not disclose who wrote it, who received it, or 
who had custody of it, and evidence did not tend to connect letter with specific claim sued 
on. Lentz v. New York Life Ins. Co. (Mo. 

648(1)—In_ action on disability policy, evidence of financial condition of insured at time 
of and after accident held inadmissible because irrelevant. Washington National 
Ins. Co. v. Curry. (Tex.) 

648(1)—In action on double indemnity clause of life policy wherein contention was " made 
that insured was insane, and that death resulting om attack upon another party was 
accidental, testimony as to conduct of insured at time he made application for meee 
benefits held admissible. Hall v. AStna Life Ins. Co. (U 

648(1)—In garageman’s action against automobile owner’ s insurer for damages garageman was 
required to pay third party injured by garageman’s negligence occutring while delivering 
automobile to owner in another town after having repaired automobile, telephone con- 
versation between garageman and owner in which garageman said he would assume 
complete responsibility and had complete insurance held Coen Allen v. Travelers 
Indemnity Co. (Vt.) ; : Sete : 

§ 650. —— APPLICATION FOR INSURANCE. 

650—Under Acts of 1934, application need not be attached to policy as a condition to its 
introduction in evidence in suit on policy, and medical examination is not essential 
as a prerequisite to defense of fraud on ground of willful misrepresentation of health 
of insured at time of application. Fox v. Life Ins. Co. of Virginia. (La.) 

“Copy” of application, required by statute to be attached to or indorsed on life policy 
to render representations therein available as defense must be legible “copy,” meaning 
any substance having any matter expressed or described on it by marks capable of being 
read, or instrument enabling person of normal eyesight who can read English language, 
to ascertain questions and answers in application under normal conditions and with 
reasonable ease. New York Life Ins. Co. v. Wolf et al. (U. 

Where statute prohibited use in evidence of any statement made in application for 
health and accident policy which was not incorporated in policy, court in suit on such a 
policy would consider only those statements in original application which were set forth 
in purported copy incorporated in policy, notwithstanding that insured did not object to 
introduction of original application. Mutual Ben. Health & Accident Ass’n v. Alley. (Va.) 

§ 651. — POLICY OR OTHER CONTRACT. 
(1). In general. 
651(1)—In suit on life policy where insured’s death occurred prior to delivery of Policy, 
admission of receipt for payment of first twelve weekly premiums stating that insurer 
would be liable for death occurring prior to delivery of policy, provided not less than 
four weekly premiums were paid when application was written, held not error. Interstate 
Life & Accident Co. v. Stonecypher. (Ga.) .... ; ns 
(2). Making and completion of contract. 
651(2)—In action for double indemnity on theory that life insurer was estopped by delay in 
acting on application for double indemnity coverage, evidence of acts and conduct of 
insurer transpiring after insured’s death was not mgterial to show waiver occurring 
after insured’s death, but only to show that insurer Thad in fact considered policy as 
heing in effect hefore insured’s death. Zielinski et al. v. General American Life Ins. 
Co. et al. (Mo.) nde ees Raa we 
(4). Cancellation. of policy. 
651(4)—Where insurer defended suit on indemnity policy on ground that policy had been 
canceled, failure to demand production of notice of cancellation claimed to have been 
sent to insured held not to deprive insurer of right to introduce secondary evidence > 
contents of notice, where insured lone hefore trial and at trial denied existence of such 
notice. Feingold v. Norwich Union Indemnity Co. J.) 


§ 654. PERFORMANCE OR BREACH OF WARRANTY OR CONDITION. 
(1). Insurance on property. 
654(1)—In action on fire policy wherein insurer defended on ground additional insurance 
had been taken against terms of policy, evidence relating to policy of other insurance as 
to which insurer had waived its right of forfeiture, which had expired prior to destruc- 
tion of property. but which had in effect been renewed in same amount in another 
insurance company, held admissible. Home Ins. Co. of New York v. Young et al. (Tex.) 


(2). Life and accident insurance. 
654(2)—In suit on life policies, refusing to allow insurer to introduce proof as to health 
of insured at time of issuance and delivery of policies held not error, where policies 
which were introduced bv insurer, and hence which were binding on insurer provided 
that they took effect at date of issuance irresnective of whether insured | was in sound 
health or not. Hicks v. National Life & Accident Ins. Co. (Mo.) 


$ 654%. PAYMENT OF PREMIUMS. 

654%4—In suit on accident policy, receipt for premium payment shown to be in same _con- 
dition as when received held admissible. American National Ins. Co. v. Smith. (Tex.) 

§ 655. FRAUD OR MISREPRESENTATION. 

(2). Life and accident insurance, 

655(2)—In action on accident policy, evidence of conversation between witnesses and insurer’s 
agent regarding answer to be given insurance application question as to whether insured’s 
habits a life were temperate held admissible for purpose of explaining what was meant 
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by word “temperate” by showing interpretation insurer placed upon word, as explained 
by insurer’s agent. Mayfield v. Fidelity & Casualty Co. of New York. (Cal.) . 

655(2)—In action on accident policy, exclusion of verified pleadings which tended to contradict 
insured’s testimony as to manner of his signing of application and exclusion of offer 
to show that material answers in application as to former insurance transactions were 
false made for fraudulent purpose held error. Smith v. National Life & Accident 
Ins. Co. (Ill) 

655(2)—One purpose of act. providing that no statement shall be used in defense of claim 
under life policy unless contained in written application and unless copy thereof be 
indorsed upon or attached to policy when issued, was to prevent insurer from avoiding 

licy because of alleged misstatements, except under conditions prescribed by act. 

Sig ned and written application held admissible in suit on life policy to prove statements 
made therein by — with reference to his age. Sawyer v. Liberty Industrial Life 
ns. Co., Inc. 

655(2)—-Insured’s lack of knowledge of existence of disease at time of issuance of life policy 
could be considered by jury in explaining or contradicting alleged admission against 
interest in proof of a furnished by beneficiary. Lay witnesses’ testimony that 
insured did heavy work for many years prior to his death, that he never complained 
of being ill, that & always looked and acted like a healthy man, and that he lost no time 
from his work on account of illness, could be considered by jury in determining, 
existence of disease allegedly causing death at time of issuance of life policy a little over 
14 months prior to death. Statement of insurer’s agent at time he procured an application 
signed by insured could be considered by jury in determining whether disease of which 
insured allegedly died existed at time of issuance of policy a little over 14 months prior 
to death. Rowe v. Missouri Nat. Life Ins. Co, (Mo.) 

655(2)—Misrepresentation in application for revival of life policy and admissions against 
.interest in beneficiary’s proofs of death as to insured’s health held immaterial in deter- 
mining whether policy was avoided, eet in so far as ill health, if any, may have 
caused death. Bailey v. American Life & Accident Ins. Co. (Mo.) 

655(2)—Application for policy which is not referred to in policy is not immaterial under all 
circumstances, particularly if it be found to contain false and material representations. 
Schroeder v. picceoeiinen Life Ins. Co. (Mont.) 

655(2)—Insurer held entitled to avoid liability on life policy, which replaced smaller policy, 
where ‘insured at time of issuance of new policy was in last stages of tuberculosis, on 
theory of fraud either in concealment of material facts, or in making false statements as 
to insured’s good health contained in application, notwithstanding that they were not 
copied into and annexed to policy. Fact that copy of application for life policy contain- 
ing false statements was not attached to policy as issued held not to preclude insurer 
from using such false statements as basis of avoiding liability on ground of fraud in 
procurement of policy. Metropolitan Life Ins. Co. v. Lodzinski et al. (N. 

655(2)—In action on life insurance policies defended on ground that person who signed 
application and submitted to medical examination was not the person in whose name the 
application was signed and the policy issued, as questions of fraud and imposition were 
involved, the court properly permitted a wide latitude in the introduction of testimony. 
Petaccio v. New York Life Ins. Co. (Pa.) 

(3). Guaranty and indemnity insurance. 

655(3)—In action on automobile liability policy which constituted an Iowa contract, alleged 
fraud in procurement of policy held no defense where there was no true copy of applica- 
tion or representation of the insured upon which policy was issued, attached to and made 
part of policy as required by Towa statutes. Hartliep Transit Co., for Use of Snow 
et al. v. Central Mut. Ins. Co. of Chicago. (IIl.) ‘ 

§ 658. LOSS OR DAMAGE TO PROPERTY, AND CAUSE THEREOF. 

658—In action on fire policy covering brick building so constructed that it had brick wall on 
three sides but only wooden wall in part on fourth, where it abutted log house, for 
partial loss sustained when log heuse burned, evidence regarding cost of new brick wall 
on fourth side, or cost of storm sheeting on such side, — inadmissible, since new wall 
was not made necessary by fire. Great American Ins. Co. Crume. 


1413 


(Ky.) 135 
§ 659. DEATH OF OR INJURY TO PERSON “INSURED AND CAUSE 


THEREOF. 

659—Death certificate by state registrar is only prima facie evidence of facts therein stated, 
and is open to explanation and contradiction by opposing party. In action on life policy, 
exclusion of death certificate as prima facie evidence of contents relating to duration of 
illness held not prejudicial error in view of conclusion of trial judge that insurer had 
failed to meet burden of proof that insured was not in sound health at time of issuance 
of policy, even had certificate been submitted. Oliver v. Industrial Health, Accident & 
Life Ins. Co. (Pa.) 

(1). In general. 

659(1)—In action on life policies covering disability resulting from injury or disease originat- 
ing after their issuance, based upon insured’s insanity occurring nine years after issuance 
of policies, rejection of evidence tending to show insured’s condition prior to time that 
insured became insane held proper, since immaterial. Metropolitan Life Ins. Co. v. 
Reynolds. (¢Ariz.) ; 

659(1)—Testimony of fellow workman of insured as to statements made by him two to 
ten years before hs employment ceased that he got weak and had nervous spells and 
“‘wasn’t able to do the work” held not inadmissible in action for disability Genel its under 
group policy as hearsay, or as too remote in point of time to be material to issue. 
Haile v. ag ey Life Ins. Co. (Mo.)... 

659(1)—-Coroner’s ort furnished with proof of death was not part thereof, and was not 
admissible over Qe objection, where insured’s death was admitted. Rowe v. 
Missouri Nat. Life Ins. Co. (Mo.) . . 
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659(1)—Insured seeking disability benefits under life policy requiring disability. to be total, 
permanent, and continuous held entitled to prove that total permanent disability continued 
not only up to time of bringing of action but also to time of trial, thereby reese 
possible argument that disability was not shown to be permanent and continuous. Becker 
v. Prudential Ins. Co. of America. (Pa.) 

659(1)—In action on disability policy for accidental injury to eyes, physician’s testimony 
as to condition of eyes two years after accident held admissible, where enpperted by 
other testimony. Washington National Ins. Co, v. Curry. (T ex.) ‘ 

659(1)—In action on accidental death benefit provision of life policy, question as to cause 
of insured’s death is purely medical. Frese Ins. Co. of America v. Bialkowski. 


-) 
— VALUATION OF ‘PROPERTY. 

660—Testimony, in action on fire insurance policy, as to value of insured property, held 
competent. Aitna Ins. Co. of Hartford, Conn. v. Robinson et al, (Ind.) 

660—In action on fire policy where value of property destroyed is in issue, any competent 
evidence, either direct or circumstantial, is admissible which tends to show such value, 
but evidence is not admissible as to condition or value of property at remote period 
unless it is shown to be same as at time of fire. In action on fire policy covering coal 
breaker, testimony of insured’s witness as to value of breaker and its contents two years 
before fire held proper proof of damages in view of evidence showing machinery in 
breaker had been kept greased and in readiness to operate. In action on fire policy 
covering coal breaker, refusal to allow insurer to introduce insured’s corporate tax 
return, and to allow general manager of insured on cross-examination to testify as to 
what proportion of value stated in tax return insured put on destroyed property, held 
not error where return contained no valuation which could be identified as applicable 
to breaker destroyed by fire, and general manager was not shown to have knowledge 
of method of compiling return or of values of assets set forth therein. John Conlon Coal 
Co. v. Westchester Fire Ins. Co. of New York. (U. 

§ 661. - AMOUNT OF LOSS. 

661—Admission of evidence as to condition of damaged building as found from 12 to 17 
months after earthquake insured against held not error, notwithstanding subsequent 
earthauakes, where testimony disclosed that condition of building remained unchanged 
and that later shocks caused no substantial damage. Koyer v. Detroit Fire & Marine 
Ins. Co. of Detroit, Mich. et al. (Cal.) 

661—In action on death and dismemberment accident policy, evidence relating to condition of 
insured’s arm, bullet wound in which necessitated amputation, and as to amount of money 
insured earned after accident, held admissible as tending to prove extent of disability. 
Canney v. Massachusetts Bonding & Ins. Co. 

661—In action on fire policies covering stock of merchandise, business surveys published 
by United States Department of Commerce, introduced on question of amount of loss, held 
properly excluded, since fact that documents were published by federal government did 
not establish correctness of information given. A®tna Ins. Co. of Hartford, Conn. v. 
Taylor. (U. S.) ; na aa cee 


$ 662. NOTICE AND PROOF AND ADJUSTMENT OF LOSS. 
(1). In general. 

662(1)—-Where insurer set up release as absolute bar of insured’s right of recovery on 
accident policy, excluding evidence that both proof of loss and release were executed 
by insured and that payment was made bv insurer under mistaken idea as = extent of 
insured’s injuries held error. Martin v. Postal Union Life Ins. Co. (Calif. 

662(1)—In action for disability benefits under group insurance certificate, alliage of letters 
from attorney for insured’s administrator to insurer and employer giving notice of 
claim for disability, and replies thereto cugtes Hetiity, held not error. Prudential 
Ins. Co. of America v. Calloway. (Ga.) 1197 

§ 664 ESTOPPEL OR WAIVER. 

664—In action on automobile collision policy, issued after loss, on prior application there was 
no error in admitting check representing retention premium received and deposited by 
insurer where there was evidence that insurer then knew of the loss. Celina Mut. 
Casualty Co. v. Baldridge. (Ind.) ; ..1421 
—In action on fire policy containing provision against additional insurance, evidence 
relating to notice to insurer of existence of other insurance held admissible as_regards 
waiver by insurer of provision against forfeiture. Home Ins. Co. of New York v. 
Young et al. (Tex.) : 422 

§ 665. — WEIGHT AND SUFFICIENCY OF EVIDENCE. 

(1). In general. 

665(1) —Bvidence held te support judgment for beneficiary of certificate issued to employee 
under group life policy on ground that employee had been in employment of employer 
for 6 nentibe prior to issuance of certificate as required by policy. Metropolitan Life 
Ins. Co. v. Pope. (Ark.) 

665(1)—Evidence held not to show that change of beneficiary in life policy by husband from 
wife to another woman was invalid for lack of mental capacity of husband who drank 
heavily and died in alcoholic fit. Evidence held not to show that ghange of beneficiary in 
life policy by husband from wife to another woman was invalid because of undue 
influence. Goodale v. Wilson et al. (Me.)... 

665(1)—In action on life policy, beneficiary held to have established prima facie case by 
introducing policy, showing that he was beneficiary, and insured’s death while policy 
was in force. In action on life policy, evidence held insufficient to show vexatious refusal 
to pay by insurer so as to authorize assessment of attorneys’ fees, notwithstanding 
facts were such as not to defeat a recovery on policy as matter of law. Houston v. 
Metropolitan Life Ins. Co. (Mo.) eee ...+ 567 
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(2). The cofftract. — , : 
665(2)—Evidence held insufficient to support judgment granting recovery on group life 


policy under which automobile salesman had applied for insurance on ground that, while 
in hospital on date of his death, automobile salesman was “‘actually at work’’ as required 
by policy in order for insurance to become effective, since for employee to have been 
“actually at work’’ it would have been necessary for him to have been doing some of the 
things 1or which he was employed. Boyer v. Travelers’ Ins. Co, (Calif.) 
665(2)—Evidence held sufficient to show that life policies payable to personal representative 
of insured were issued on application of insured, and were not wagering contracts, where 
contestable period under incontestable clause had expired. Wolen v. Metropolitan Life 
Ins. Co. (Iil.) ehesh comeenss : ; eas 
665(2)—Where insurer’s agent, on being requested by applicant to take care of insurance, 
made out application and premium check and thereafter received premium from applicant 
but neglected to forward application and premium to insurer until after loss when by 
insurer’s direction she made out loss report and collected retention premium, finding 
held warranted that there was such meeting of minds as was essential to contract. Evi- 
dence held insufficient to show connivance or collusion between applicant for insurance 
and agent who neglected to forward application and premium to company until after loss. 
Celina Mut. Casualty Co. v. Baldridge. (Ind.) 5 : 
665(2)—Fraud in procurement of life policy is provable 
upon policy; resort to equity being unnecessary to render that defense available. 
Life Ins. Co. v. Stewart et al. (U. S.) .... ; his Sai 
(3). Avoidance and torteiture. 
665(3)—In action on life policy, evidence of payment of premium on such date that policy 
had not lapsed for nonpayment of premium at time of insured’s death held insufficient 
to sustain judgment for beneficiary. Liberty Nat. Life Ins. Co. v. Hollins, (Ala.) 235 
guest's action on liability policy for injuries sustained while riding in insured’s 
held te tity fnding that there was no substantial lack of co-opera- 
neure © avoid pohey on ground of nonco-operation 
(Ala,) 1726 


1421 


as defense in an action at law 
American 


665(3)—-In 
autom ve, evidet 

tron by msuread wi wed ent 
Employers Ins. Co, of Aiabama, Ine, y, Brock 

in action on fire policy for building insured as dwelling house, insured held entitled 


665 (3) 
to recover as against allegation by insurer without proof that premises were used for 
immoral purposes, where insured testified that she had rented premises as dwelling 
house and, though premises were situated close to her home, she had observed no indica- 
tion that they were used for any other purpose, since, had premises been used or occu- 
pied for immoral purposes, such acts would have constituted violation of law, and pre- 
sumption is that law has been obeyed. Lertora v. Globe & Rutgers Ins. Co. of New 


York. (Cal.) A foe fae ee 
665(3)—Evidence sustained finding that warranty in automobile public liability policy that 
automobile would be principally used and garaged in Bakersfield had been breached in 
its inception, so as to preclude recovery on policy for injuries sustained in accident 
which occurred within & hours after policy became effective, where evidence disclosed 
that autemolnie was continuously used and garaged in Los Angeles. where higher premium 
rate obtained, for months before and after issuance of policy. Purcell v. Pacific Auto- 
mobile Ins. Co. (Cal 
665(3)—-In action on robbery policy, evidence held to show that insured did not prove that 
book and accounts were kept by insured as _ required by policy so that loss could be 
Cox et al. v. Aitna Casualty & Surety Co. of Hartford, Conn. 


1732 


accurately determined, 


(T11.) . ; pt 
665(3)—Evidence, showing that insured was in hospital on date borne by application for 


policy, which was taken in her home, held to preclude recovery on life policy on ground 
of fraud, although there was slight conflict as to date of application. Fortuna v. 
Prudential Ins. Co. of America. (IIl.) _ 539 
665(3)—-Statements made by insured are presumed to be truthful, and defense that insured 
understated his age in his application is required to be proved by clear and cogent evi- 
dence. In suit on life policy, evidence held sufficient to sustain finding that insured did 
not understate his age in his application for policy in action on life policy wherein defense 
was false representation as to health made by insured in application, and wherein evidence 
showed insured was not in good health prior to and at time policy was issued, beneficiary 
held to have failed to sustain burden to prove that insured did not knowingly: and 
intentionally misstate salient facts in application for policy. Schmidt v. Prudential Ins. 
Co. of America. (Ill.) eae ; Peat ork ; 
665(3)—Evidence that insured’s agent procuring fire policies represented to insurer’s agent 
that insured was sole owner of property insured, whereas in fact insured’s wife was 
joint owner, precluded recovery on fire policies, which by their terms were void for 
misrepresentation as to ownership, in absence of such conduct of insurer as would 
mount to an esteppel or waiver of such terms. Kobzina v. Empire State Ins. Co. 


Til.) 

665(3)—In action on policy insuring automobile against collision, evidence that plaintiff 
arranged with his brother to take over the automobile from his brother and continue pay- 
ments on conditional sales contract held to warrant finding that he was the owner. Celina 
Mut. Casualty Co. v. Baldridge. (Ind.) “en aCe aia ee aaa 

665(3)—Evidence, in action on fire insurance policy, held sufficient to sustain jury’s finding 
that there was no cessation of occupancy or inhabitancy of insured todas. or con- 
tinuous vacancy thereof for lonver period than 10 days permitted by policy. tna 
Ins. Co. of Hartford, Conn. v. Robinson et al. (Ind.) : 

665(3)—Finding that insurer would not have refused to issue life policy if informed that 
insured had been inmate in state penitentiary held contrary to evidence. Finding that 
insurer would not have refused to issue life policy if informed that prior to signing of 
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application insured had been engaged in various illegal enterprises held contrary to 
evidence. De Pee v. National Life & Accident Ins. Co. (Kan.) ..... , ick 
665(3)—Evidence showing that applicant for life policy, who had previously consulted phy- 
sician with respect to pain in the bowels and had received treatment therefor, acted in 
good faith in stating im application that he had never suffered from .any intestinal 
disease, because of belief that trouble was of a trivial nature, held to justify recovery on 
policy. Day v. National Reserve Life Ims. Co. (Kan.) ....... 4 a 
665(3)—Evidence of statement made to agent on procuring fire policies that insured “had 
had a little trouble” and that “You don’t know what is going to happen,” held insuffi- 
cient to show that insured did not conceal knowledge of threats to dynamite house con- 
taining insured property. Admission that insured procured fire policies because of 
threats to dynamite house containing insured property held to show knowledge that con- 
cealed facts were material to risk. Great American Ins. Co. of New York v. Clayton. 
(Ky.) ; . heals ‘3 ‘ 5 ae 
665(3)~—in suit on life policy, evidence of coroner and undertaker who saw insured only 
after death held insufficient to show that insured, who was an illiterate negro, willfully 
or fraudulently misstated his age in application, where agent had answered on back of 
application that insured did not appear older’ than age given. Sawyer v. .Liberty Indus- 
trial Life Ins. Co. (La.) ; d 
665(3)—Evidence held to establish that insured’s illness developed to his knowledge before 
sick benefit stipulation of policy became effective, precluding recovery for illness. Reed 
v. Continental Casualty Co. (La.) . ; , . 
665(3)—While statements contained in proofs of death of insured on life policy, when unex- 
plained or uncontradicted, make out prima facie case, if there is any other evidence in 
record to contradict or explain such statements and show they are incorrect, burden 
shifts back to insurer to sustain its plea in avoidance of policy by preponderance of 
evidence. Sawyer v. Liberty Industrial Life Ins. Co. Inc. (La.) : 1226 
665(3)—In action on life policy containing stipulation that, if insured was not in sound 
health on date of policy, insurer might declare policy void, evidence held to justify 
denial of recovery on ground that insured had serious heart affliction on date of delivery 
of policy. Schroeder v. Metropolitan Life Ins. Co. (Mont.) 
665(3)—In action on life policy, evidence held insufficient to warrant finding of duplication 
of payments of premium for certain month so as to have kept policy in force until after 
time of cancellation for nonpayment. Knight v. Pilot Life Ins. Co. Cc.) 
665(3)——Evidence held not to relieve insurer from liability on life policy on ground that 
insured at time of making representations contained in questionnaire of application was 
conscious of ill health and failed to reveal such fact. Zoch v. Metropolitan Life Ins. 
Gn Gh 2 Sot Ob 3 ernie’ Ti we aa kG Pale aaa 4 587 
665(3)—Plaintiff held not entitled to recover on industrial life policies where plaintiff failed 
to sustain burden of showing, as required by policies, that insured was in good health 
when policies issued and had not attended hospital and had not been attended by physician 
within two years for any serious disease or complaint. Skripko v. John Hancock Mut. 
Life Ins. Co. (N. Y.) . Pr grata te edae aa eee eat ; 1.4 aa 
665(3)—In action for double indemnity on life policy, jury’s finding that plaintiff delivered 
to insurer’s agent certain checks as payment on future accruing premiums held against 
weight of evidence. Podgorski v. Prudential Ins. Co. of America. (N. Y.) 
665(3)—Evidence supported finding that, when life policy was originally delivered and when 
reinstated meal was in good health as required in applications. National Aid Life 
Ass’n v. Persing et al. (Okla.) .. ei , ; ae 
665(3)—In action on life policy wherein insurer relied on defense that policy had lapsed after 
last payment of quarterly premium and plaintiff asserted that last premium payment had 
been semiannual premium, failure of insurer to produce record of premium held to have 
probative value as evidence to be added to evidence of plaintiff. Loyal Protective Ins. 
Co, et al. v. Shoemaker. (Okla.) as a ‘cs ; .. 1263 
665(3)—-Evidence held insufficient to sustain finding that. premium on life policy was paid 
before lapse of policy. Stager v. Federal Life Ins. Co. (Pa.) 
665(3)—-Evidence that insured has been operated upon for mastoiditis and that when insured 
died she had convulsions, a boil or abscess on back of her head and face draining pus, 
and that on date policy was issued, she had an opening in skull draining pus, her ankles 
were swollen, her feet brown and turned inward and paralyzed, caused by septic condition, 
resulting in death, held insufficient to sustain finding that insured was in good health 
on date life policy was issued. National Life & Accident Ins. Co. v. Burden. (Tex.).. 1630 
665(3)—Evidence held insufficient to justify judgment denying recovery on life policy on 
ground of breach of condition precedent by insured’s consultation or treatment by physic- 
ian between date of examination and delivery of policy. Golightly et al. v. New 
York Life Ins. Co. (U. S.) 


665(3)—In action on fire policy covering coal breaker which contained clause rendering 
policy ineffective if breaker should remain vacant more than 40 days, evidence held 
to show that breaker did not remain idle for longer period than occasion required, and 
in contemplation of parties to insurance contract. John Conlon Coal Co. v. Rochester 
American Ins. Co., New York. (U. S.) .. aes ; 


665(3)—Evidence held not to establish false representations by insured’s agent respecting 
cancellation of policies previously in force, so as to render fire policies void for con- 
cealment and misrepresentation of material facts made at time of oral application. 
Evidence held not to establish false swearing of insured on trial, as to reason for can- 
celing previous policies, within policy provision that it should be void in case of 
false swearing by insured touching matter relating to insurance, whether before cr 
after loss. Koch et al. v. Transcontinental Ins. Co. et al. (Wis.) ; 
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(4). Loss and liability of insurer in general. 

665(4)—In action on liability policy covering operation of any automobile with permission of 
owner, except one owned by plaintiff, evidence held sufficient to justify judgment for 
plaintiff on ground that plaintift was not owner in whole or in pert of automobile involved 

in collision. Williams v. General Ins. Co. of America et al. (Cal.) 
665(4)—In action on fire policy, insurer must show by a preponderance of testimony that fire 
was of incendiary origin before question as to whether plaintiff set fire to his house can 
be determined. In action on fire — covering household goods and personal effects, 
evidence held insufficient to show that fire was of incendiary origin. In action on fire 
for covering household goods and personal effects, evidence held not to establish motive 
or setting fire on part of owner. Perot v. Carolina Ins. Co. of Wilmington, N. C. 


66scsy “In suit to reach and apply obligation of insurer on policy on ‘truck to payment of 
judgment recovered against driver of truck which hit automobile in which plaintiff 
was riding, evidence that truck driver was employed at school to do general duties on 
grounds and buildings and to drive truck belonging to school, and in doing work he 
was obliged to drive on public highway, and that on day of collision truck driver had 
been drinking and was on way to neighboring town to purchase gloves for himself and 
that truck was locked in garage every night held to warrant findlin that truck driver 
was not using truck with implied consent of insured so as to impose Liability on insurer. 
Dickinson vy. Great American Indemnity Co. et al. (Mass.) 

665(4)—Evidence held to justify judgment against insurer, as garnishee, under policy ‘cover- 
ing liability of employees of state highway patrol while operating state vehicles in direct 
connection with their duties for amount of judgment for injuries received in automobile 
collision, on gre: ind that judgment debtor was employee of highway patrol at time of 
collision and 

665(4)—Insurer held not liable on fire policy where evidence was insufficient to justify find- 
ing that insured neither set nor procured to be set the fire which destroyed insured 
property. Lamb v. United States Fire Ins. Co. (N. H.) 

665(4)—Evidence held to sustain judgment for insurer under “errors and omissions” fire 
olicy on ground insured who was mortgagee of damaged property did not, as required 
by policy, make every reasonable effort to maintain valid specific insurance on its interest 
in the property. City Mortgage Co. v. St. Paul Fire & Marine Ins, Co. (N. J.) 

665(4)—In action on fire policy in which insurer claimed explosion preceded fire, finding that 
premises were wholly destroyed by fire and that fire preceded any explosion which occur- 


1734 


id not been discharged prior thereto. Strobel vy. Anderson. (Minn.) 1737 


160 


red held against weight of evidence. Donato v. Granite State Fire Ins, Co, et al. (N. Y.)1370 


665(4)—$1,000 for value of theater pipe organ destroyed by fire in action against fire 
insurer held not excessive, where loyee of theater testified that original price of 
instrument was $2,100, and that it had been well cared for and was in good condition; 
one of theater owners testified that organ was reasonably worth $1,600 to $1,700; and 
antes offered no evidence as to value or amount of damage. Fidelity & Guaranty 
Fire Corporation v. Tindale et al. (Okla.) 
665(4)—Plaintiff who proved that liability had been incurred by defendant in form of judg- 
ment entered against defendant and that such judgment was liability expressly insured 
against by garnishee insurer’s automobile liability policy made out prima facie case and 
was not required to show in addition that none of risks excepted in policy were present 
when accident occurred notwithstanding that plaintiff’s case was largely made out through 
insurer’s admissions. Zenner v. Goetz et al. (Pa.) 
665(4)—In suit on automobile liability policy, evidence held to sustain finding that truck 
involved in accident was one covered by policy, notwithstanding that motor and serial 
numbers given in policy did not coincide with those of truck causing accident. St. Paul 
Mercury Indemnity Co. of St. Paul v. Long et al. (U. S.) 
665(4)—In garageman’s action against automobile owner’s insurer, proof that garageman 
after repairing owner’s automobile agreed to deliver it at distance, with understanding 
it would be driven by garageman or one of his employees, and that garage license plates 
would be used, held to warrant finding that delivery “arose out of the operation” of 
garage within owner’s liability policy exempting his insurer from liability for damages 
a by negligent use of automobile by garageman. Allen v. Travelers Indemnity 


665(4)—Evidence held to justify judgments dismissing actions on fire policies on grounds 
that transfer of insured property from parents to their daughter was made with intent to 
set fire to property and defraud insurers, and that parents were beneficial owners of 
insured property. Lehman v. Columbia Fire Ins. Co. et al. (Wash.) 

665(4)—-Evidence as to widow’s knowledge that her son and his friend had exchanged places 
as driver of automobile, that on. two other occasions widow had given express permission 
to friend to drive automobile and that widow had hurried home so that son and friend 
could use automobile and had cautioned them about being careful held to sustain finding 
that automobile was used with widow’s permission by an adult member of insured’s house- 
hold, to render insurer liable on policy. Bushman v. Tomek et al. (Wis.) : 

665(4)—Evidence disclosing that insured’s chauffeur was often seen in village in evening 
driving one of insured’s automobiles and that several times late at night he was seen in 
tavern and on such occasions was driving one of insured’s automobiles held insufficient 
to establish that chauffeur was using insured’s automobile at time of collision between 
1 and 2 o’clock in morning with implied permission of insured so as to render insurer 
Se omnibus clause of automobile oy ete Brochu et al. v. Taylor. 
(Wis aes . : 

(5). Life and accident insurance. 


665(5)—Evidence held to sustain judgment for insured on ground insured was oe and 
permanently disabled within terms of group policy. Metropolitan Life Ins 7) 


Jones. (Ark.) 
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665(5)—Evidence held to support judgment for accidental death benefits under life policy 
on ground that death of insured resulted directly and independently of other causes 
from bodily injuries sustained while policy was in force through external, violent, and 
accidental means as required by policy. Washington National Ins, Co. v. Crawford. 
(Ga.) . 

665 (5)—Eviden 
ing for payment of face value of life policies in addition to other sums due should insured 
meet an accidental death, where insured was scalded by steam when radiator exploded 
on April 16, contracted pneumonia on June 6, and died two days later. Kuntz v. John 
Hancock Mutual Life Ins. Co. (Ill.) ceaeeataotes oa ee : 

665(5)—In action on life policies containing double indemnity clauses, evidence as to manner 
in which injuries to insured were sustained, where such injuries resulted in his death, 
held sufficient to justify finding for plaintiff. In action on life policy containing double 
indemnity clauses, evidence held sufficient to justify finding that trauma was the cause 
of death without any contribution by disease. Wolen v. Metropolitan Life Ins. Co. (TIl.) 

665(5)—Evidence held to support judgment for recovery of disability benefits under life 
policy on ground that insured was disabled by peptic ulcer, or similar stomach disease. 
Commonwealth Life Ins. Co. v. Brandon. (Ky.) ‘ 

665(5)—Evidence held to support judgment for insured under total and permanent dis- 
ability provision of group policy for inju sustained from fall while operating a motor 
at a mine. Equitable Life Assur. Soc. of the Unitetl States v. Witten. (Ky.) 

665(5)—Evidence that insured, a mine manager, was not as active as he.had been and that 
he did not go to mines unless it was absolutely necessary, but that he drew full monthly 
salary as manager of mines, held insufficient notwithstanding opinion of physicians to 
establish that he became totally and permanently disabled prior to date he became 60 years 
of age, precluding recovery of disability benefits under life policies. Barrowman v. 
Prudential Ins. Co. of America. (Ky.) a seit 

665(5)—In action on life policy upon which no premiums had been paid since insured’s dis- 
appearance, evidence held to support recovery on theory insured had been absent for 
seven years without being heard from, and that he was killed in gambling brawl on day of 
his disappearance. Commonwealth Life Ins. Co. v. Caudill’s Adm’r. (Ky.) 

665(5)—Evidence held to establish that death of insured was caused by septicemia infec- 
tion resulting from accidental injury and not from chronic blood disease which lowered 
insured’s resistance to infection, within double indemnity clause authorizing recovery 
if death resulted through external means, “independently of all other causes,” notwith- 
standing proviso in policy that such death must not result directly or indirectly from 
disease in any form. De Blieux v. Travelers’ Ins. Co. (La.) 

665(5)—In action on group disability policy, evidence that insured, railroad section laborer, 
strained back and suffered progressive arthritis, which medical testimony showed would 
become steadily worse, was discharged as unfit, and, until filing of action approximately 
three years after injury, secured only temporary jobs, which he could not fill capably 
because of injury, held to show total and permanent disability warranting recovery. Pete 
v. Metropolitan Life Ins. Co. (La.) . 1335 

665(5)—-Evidence that necessary operation for hernia resulting from strain caused pulmonary 
embolism of which insured died held to support finding that operation and resulting 
embolism were not within exception in double indemnity clause of life policy including 
“accident, injury, death or other loss caused wholly or partly by disease, or bodily, or 
mental infirmity,” or “by medical or surgical treatment thereof.” or by “hernia,” and 
did not break causal connection between hernia and death of insured. Medical testimony 
that insured prior to his death from pulmonary embolism following hernia operation had 
enlarged inguinal ring held insufficient to show “bodily infirmity” within exception to 
double indemnity clause in life policy, where such alleged bodily infirmity was not wholly 
of ey a cause of insured’s hernia and death. Ballam v. Metropolitan Life Ins. Co. 
(Mass.) : 

665(5)—In action on accident policy covering death resulting solely throuch “accidental means,” 
and excluding death caused wholly or partlv, directly or indirectly, by infirmity or disease, 
evidence warranted finding that automobile accident was proximate and sole cause of 
insured’s death, although trial judge found that insured died of pneumonia induced by 
traumatic shock following accident. and that insured suffered from sclerotic condition 
of arteries of heart. Sheehan v. Atna Life Ins. Co. (Mass.) 

665(5)—Evidence that insured motorist swerved left to avoid collision with automobile 
ahead, which had stopped without pulling to side, and struck curb on neutral ground throw- 
ing motorist forward, and physician’s testimony that he discovered sensitive condition 
in side of motorist’s abdomen and that thereafter her gall bladder duct was found to be 
inflamed, held to establish that insured was injured by “external, violent and accident 
means” bv striking steering wheel, so as to permit recovery under indemnity policy. 
St. Paul Mercury Indemnity Co. of St. Paul v. Randel. (Miss.) 

665(5)—In action for total and permanent disability benefits under group policy fact that 
testimony of insured’s physician was mostly from memory or recollection rather than 
from records, and that physician admitted on cross-examination that his diagnosis might 
have been mistaken, did not destroy probative force of physician’s testimony. Roderick 
v. Metropolitan Life Ins. Co. (Mo.) 


665(5)—Insured’s answer to questionnaire as to date of disability and report of attending 
physician accompanying questionnaire held not conclusive on insured as to date of dis- 
ability in face of otherwise undisputed evidence of continued total and permanent dis- 
ability dating from time of an operation. In action for disability benefits under life 
policy, evidence held insufficient to fix exact date of beginning of disability. 
New York Life Ins. Co. (Mo.) 


665(5)—Evidence held to show that boss plumbe 
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epigastric ventral hernia was “totally and permanently disabled” within policy provision 
for disability benefits, where he was unable to continue working as plumber and his total 
education consisted of three years’ schooling in a foreign echeal, poll he had worked only 
as laborer, pipefitter’s helper, and as plumber. In action on policy for disability benefits, 
evidence held to show that insured’s refusal to undergo operations necessary to cure him 
of double inguinal hernia and epigastric ventral hernia was not unreasonable, in view 
of testimony as to risk lavelves in operations. Kordulak v. Prudential Ins. Co. of 


America. (N. J.) ...1563 


665(5)—Evidence held to sustain verdict and finding that insured was totally and permanently 
disabled, entitling him to disability benefits and waiver of premiums under policies. 
Frankel v. Connecticut General Life Ins. Co. (N. Y. . ; ; 

665(5)—Evidence that insured was standing on sleigh, that team came to bare spot and 
stopped, that insured pitched forward and was found unconscious on ground, and that 
subdural hemorrhage caused by fall in road was immediate cause of death, sustained 
juagment against insurer for double indemnity under life policy. Sagendorf v. Pru- 
dential Ins. Co. of America. (N. Y.) . 

665(5)—Evidence held to sustain judgments den 
under life policies, on ground insured was not totally and permanently disabled so as to 
prevent him from engaging in usual occupation or performing any work for which he was 
reasonably fitted. Katz v. Massachusetts Mut. Life Ins. Co. iN. ae eee. fe tear 

665(5)—In action on death and dismemberment accident policy contracted in Massachusetts, 
evidence that insured, who sustained bullet wound in arm, could not resume work as 
salesman because he could not drive competently or carry brief case and samples, but was 
forced to accept several other positions as salesman, at none of which he was successful 
because of injury, and that he earned less than $100 in three years, held to show that 
insured was wholly disabled from carrying on his occupation. Canney v. Massachusetts 
Bonding & Ins. Co. (N. Y.) i ; sate wen : ye POPE 

665(5)—-Evidence held to support judgment for double indemnity on life policy on ground 
that death of insured resulted from violent, external, and accidental means. New 
York Life Ins. Co. v. Riggins. (Okl.) et 

665(5)—Evidence held to support judgment for insured on total and presumably permanent 
disability and premium waiver provisions of life policy on ground that insured, who 
was suffering from urticaria and acute angio neurotic edema and eczema, was totally 
and presumably permanently disabled from carrying on his mercantile business within 
provisions of policy. New York Life Ins. Co. v. Razzook. (Okla.) 

665(5)—Evidence which was sufficient to show that insured was totally disabled within life 
policy disability clause defining “total disability” as disability which wholly prevented 
insured from performing any work, from following any occupation, or from engaging in 
any business for remuneration or profit, warranted insured’s recovery of disability benefits. 
Failure of insured, who was so disabled as to be unable to conduct or render any substan- 
tial and essential service to his grocery business, to make effort to follow any other 
business, held insufficient to show that insured was not totally disabled within life policy 
disability clause. Eisenhauer v. New York Life Ins. Co. (Pa.) 

665(5)—-Mortuary table is not conclusive, but evidentiary only, and is to be considered in 
connection with other evidence as to health, constitution, and habits of the insured. 
Alexander v. Durham Life Ins. Co. (S. C.) 

665(5)—Evidence supported findings that insured, under disability policy, was totally dis- 
abled and confined to bed from getting creosote in his eyes, that insured gave notice of 
disability to insurer, and that insurer refused insured’s request for blanks to prove dis- 
ability. Washington National Ins. Co. v. Curry. (Tex.) 

665(5)—In employee’s action on total and permanent disability benefit provision of group 
life policy. evidence held insufficient to sustain jury’s finding that employee was totally 
and permanently disabled at time he left employer’s employment. McClendon v. South- 
western Life Ins. Co. (Tex.) ; 

665(5)—In action on accident policy, fi 
medicine and that high blood pressure and heart trouble were not contributing causes held 
sustained by evidence. In action on accident policy for death of insured allegedly due 
solely from overdose of medicine, evidence that insured had suffered from high blood pres- 
sure and heart trouble long prior to death held not to conclusively establish that such 
infirmities were contributing cause of insured’s death, where quantity of medicine taken 
was sufficient alone to cause death and where insured died within 20 minutes from time 
of taking medicine. American Ins.:Co. v. Persky. (Tex.) 

665(5)—Evidence authorized finding that death of insured following automoh‘le accident did 
not result directly or indirectly, wholly er partly. from “disease,” within policy pro- 
vision excluding liability for death so resulting, although evidence showed that insured 
was holding his hand over his heart before accident and physician testified that death 
resulted from coronary occlusion. “Disease” imnlies some ailment or disorder of somewhat 
established or settled character. A mere temporary condition, such as an attack of 
indigestion, local in nature, which passes shortly, and after its passing the body again 
becomes normal, is not a_ “disease”? within an accident policy, In action on accident 
policy excluding liability for death resulting from violation of law, evidence held not 
to support finding that death of insured following automobile accident did not result 
from presumption against suicide. In action on double indemnity policy for death of 
v. Green. (Tex.) nawes.6 spec oseeesbecsenens ysis ei ; a 

665(5)—Evidence held to sustain finding that insured was totally disabled after date of 
fall from chair, during time accident policy was in force until date of insured’s death 
from drowning in bathtub after policy lapsed for nonpayment of premiums, as regards 
heneficiarv’s roht to recover for disability and death. Ocean Accident & Guarantee 
Corn td. v. Moore. (U. S.) : 

665(5)—Coroner’s statement that immediate cause of insured’s death was “meningitis 
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following a blow on head or from Otitis Media—he had both possible causes,” did not 
necessarily mean that insured had ear disease before he fell as regards right to recover 
under accidental death benefit provision of life policy where statement conclusively 
showed that coroner could not have had personal knowledge as to insured’s condition before 
his fall. In action to recover on accidental death benefit provision of life policy, 
evidence held to support jury’s conclusion that meningitis that caused insured’s death 
was effect of injury sustained when he fell down flight of stairs. Prudential Ins. Co. 
of America v. Bialkowski. (U. S.) ........ weatres chat ahite ? 
665(5)—Where proof of insured’s death was based on presumption arising from seven year’s 
absence, and it was not shown that insured was engaged in dangerous occupation or 
that he was last known to be in place where death would probably result from an acci- 
dent, insurer held not liable under double indemnity provision of life policy but only 
for amount in case of death from ordinary causes. Wilson v. Jefferson Standard Life 
Ins. Co. qv. &.) . ‘ ' 
665(5)—In action for disability benefits under group life policy, evidence held insufficient to 
sustain special verdict determining that insured’s disability became permanent during 
life of policy. Bucher v. Equitable Life Assurance Society of the United States. (Utah) 957 
665(5)—-Evidence that accidental slip on icy surface, which subjected insured’s back to 
severe wrench, would have solely caused some considerable injury if insured’s spine 
had been in perfectly normal condition, held to support finding that accidental slip pro- 
duced total disability independently and exclusively of all other causes within accident 
policy. Egan v. Preferred Accident Ins. Co. of New York. (Wis.) ; ; ... 680 
(6). —— Suicide. 
665(6)—In action on life policy for death of insured, copy of death certificate from bureau 
of vital statistics, certified under seal by the registrar, giving cause of death as suicide, 
was prima facie evidence thereof. Prudential Ins. Co. of America v. Ashley. (Ky.) 274 
665(6)—Where plaintiff in action on double indemnity policy proves that insured died by 
violent and external means, prima facie inference that such death was accidental arises 
from presumption against suicide. In action on double indemnity policy for death of 
insured by violent and external means, where plaintiff proved that insured died from 
carbon monoxide poisoning, presumption against suicide held to establish a prima facie 
case without necessity of proving further circumstances of death. Bolger v. Prudential 
Ins. Co. of America. ma Sa . 1568 
665(6)—Where plaintiff, in suit on double indemnity provisions of industrial policies, alleged 
that insured’s death resulted solely frem exteinal, violent, and accidental means, and 
defense was suicide, proof of accidental death was not supplied prima facie by presumption 
against suicide. Cockcroft v. Metropolitan Life Ins. Co. (Pa.) 1578 
(7). Proof and adjustment of loss. 
665(7)—In action on accident policy permitting autopsy, evidence held to establish that 
insurer prior to burial made a demand for an autopsy and that beneficiary, through her 
agent, refused permission therefor before burial and deferred decision as to permitting 
autopsy thereafter, and that beneficiary never communicated permission for an autopsy. 
In action on accident policy permitting autopsy, evidence held to show that insurer’s 
request for an autopsy was reasonable as a demand and as to time when it should have 
been had. Hurley v. Metropolitan Life Ins. Co. (Mass.) 986 
665(7)—Evidence authorised finding that beneficiary complied with accident policy provision 
for “immediate” notice of insured’s death, although oral notice was not given until six, 
and written notice until ten, days after insured’s death, in view of circumstances. 
Sheehan v. Aitna Life Ins. Co. (Magrs.) 1668 
665(7)—In action on fire policy, evidence held insufficient to establish fraud or false swearing 
with reference to proofs of loss by insured. United States Fire Ins. Co. v. Merrick 
et ux. (Md.) ; ....1703 
665(7)—Evidence that release from liability on accident insurance contract was procured 
by insurer’s agent by informing insured that if he did not accept amount offered he would 
not get anything and that insured signed release because he owed for medical attention 
and care and had no money held insufficient to support charge of “duress,” where agent 
did not threaten suit, and insured did not testify that he signed release under duress. 
State ex rel. Order of Commercial Travelers of America v. Shain et al. (Mo.) 
7)—In actions om fire policies wherein insured soucht to excuse failure to give notice of 
loss until over four months after fire because of insanity, evidence held to warrant 
onclusion that ‘nsvred wos mentally unbalanced from time almost immediately after 
fire until dismissal from state hospital for insane more than four months later, so as to 
excuse failure to give notice within 30 days after tire as required by statute. Fact that 
insured while in stete hospital for- insane wrote letter to a friend requesting assistance in 
obtaining an early discharge from hospital did not preclude insured from raising defense 
of “insanity” for failure to give notice of fire loss to insurers within 30 days after fire, 
as required by statute, on ground that insanity was not cause of insured’s failure to 
write to agent of insurers, where physician in hospital had testified that insured’s mental 
condition was such that it probably would not have occurred to him to write to insurers 
concerning loss. Bean v. Philadelphia Fire & Marine Ins. Co. (N cole 
665(7)—In action on total disability clause of life policy for income payments, on ground of 
insured’s insanity evidence held sufficient to sustain finding that beneficiary was excused 
from giving notice and filing proof of insured’s disability prior to maturing of premium 
which was not paid. Whetstone’v. New York Life Ins. Co. (S. C.) 
665(7)—Evidence held insufficient to warrant finding that insured suffered complete mental 
breakdown known as “Maniac Depression Psychosis,” preventing giving immediate writ- 
ten notice thereof to insurer or filing proof thereof within 120 days, as required bv total 
deability clause of life policy. Way v. Pacific Mutual Life Ins. Co. of California. 
665(7)—Evidence supported findings that insured, under disability policy, was totally dis« 
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abled and confined to bed from getting creosote in his eyes, that insured gave notice of 
disability to insurer and that insurer refused insured’s request for blanks to prove dis- 
ability. Washington National Ins. Co. v. Curry. (Tex.) : ; 
(8). Estoppel or waiver. 

665(8)—Evidence that insured’s broker applied in person for automobile liability policy, that 
he asked for complete coverage, and was told that ‘worn d would be issued, held to support 
finding that insurer answered question as to whether insured had had any liability 
insurance canceled without obtaining any information from insured, and that insurer 
thereby waived question and answer thereto. Ames v. Employers Casualty Co. (Cal.) 

665(8)—In action on public liability policy requiring insurer’s consent to transfer of premises 
by insured, evidence held to establish that agent of insurer to whom notice of transfer 
of premises — been given had authority to receive notice thereof, and duty to notify 
insurer, and hence agent’s knowledge became knowledge of insurer. Hill v. Saghyesy 
Liability Assur. Corporation, Limited. (Conn.) 

665(8)—In suit to cancel life policy for misrepresentations as to previous illnesses in applica- 
tion wherein beneficiary filed cross-petition for judgment on policy, evidence held nat to 
authorize finding that medical examiner knew, before issuance of policy, that insured 
had been treated for acute alcoholism contrary to statements of insured in application. 
National Life & Accident Ins. Co. v. Gordon. (Ga.) 

665(8)—Evidence held to support judgment for beneficiary of accident | policy issued by life 
insurance company and written by agent of mutual benefit association on application 
for membership in association on ground that policy was in force at time insured was 
killed in automobile accident because of representations of agent that premium paid 
would keep policy in force for one year, and that proof of loss had been excused by 
insurer's denial of liability on theory oat policy had lapsed. Giannola v. Great Southern 
Life Ins. Co. et al. (IIL) 

665(8)—Evidence, in action on fire insurance policy, held sufficient to justify jury’s conclusion 
that defendant repudiated policy after loss, making it useless and unnecessary for plaintiff 
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to furnish proof of loss. Etna Ins. Co. of Hartford, Conn. v. Robinson et al. (Ind.)..1694 


665(8)—-Evidence held insufficient to support judgment against insurer on life policy on 
ground of negligence of insurer in delivering policy. West v. Metropolitan Life Ins. 
Co.  (Kan.) 

665(8)—-Evidence that insured, within period limited by group policy for giving notice of 
disability, requested blanks with which to file claim, that insurer failed to send blanks, 
but suggested that insured get all information from his employer, held sufficient to show, 
prima facie, waiver of notice required by policy because of denial of liability. Equitable 
Life Assur. Society of the United States v. George. (Ky.) 

665(8)—Insurer held under evidence not to have waived requirement of life and accident 
policy for filing of proofs of loss within 90 days from date of loss by total denial of 
liability on policy within time allowed for filing proofs of loss. McClain v. National 
Life & Accident Ins. Co. (Tex.) 

665(8)—-Evidence held sufficient to impute notice to insurer on fire policy containing provision 
authorizing forfeiture in case additional insurance was taken of existence of additional 
insurance, and that with such knowledge, insurer waived its right of forfeiture and 
right to deny liability thereunder. Home Ins. Co. of New York v. Young et al. (Tex.) 

665(8)—-Evidence supported findings that insured under disability policy was totally disabled 
and confined to bed from getting creosote in his eyes, that insured gave notice of 
disability to insurer, and that insurer refused insured’s request for blanks to prove 
disability. Washington National Ins. Co. v. Curry. (Tex.) 

665(8)—Evidence that agent had authority only to take application and send it to insurer, 
who issued policy and returned it to agent to deliver and collect first premium, and 
that agent when representing another insurer did not require insured to pay premiums 
promptly when they became due, and agent did not permit insurance to lapse, held 
insufficient to show waiver of provision that insurer under fire and tornado policy would 
not be liable for loss occurring to property while any note or obligation or part thereof 
given for premiums was due and unpaid. Franklin Fire Ins. Co. v. Clark. (Tex.) 

665(8)-——-Evidence held insufficient to show that agent one week prior to insured’s death agreed 
to negotiate loan on life policies which had lapsed for nonpayment of premiums, so as to 
continue policies in force and permit beneficiary’s recovery thereon, ean agent had no 
authority to so bind insurer and neither policies nor insurer’s practice permitted making of 
loans on policies. Frazier v. Commercial Casualty Ins. Co. (U. S.) 

$§ 466. AMOUNT OF RECOVERY. 

666—Total and permanent disability benefits under group policy were recoverable, only 
from date of disability to date of trial, and hence present cash value of all installments 
ss for in policy could not be recovered. Metropolitan Life Ins. Co. v. McNeil. 

rk.) 

666—In action to recover for loss by fire ‘of cotton under fire’ policy which provided that 
insurer’s liability was restricted to an amount not to exceed three-fourths of value of 
property’ lost or destroyed, judgment for full value of the property, penalty and attorney’s 
fees held error. Pacific Fire Ins. Co. v. Murdoch Cotton Co. (Ark.) . 

666—Amount received by Sensad from plateglass insurance could not be deducted from judg- 
ment against insurers for damage caused by earthquake, where court had instructed 
jury that in arriving at value of buildin should disregard any portion thereof 
covered by insurance other than that of Setee ant companies. Koyer v. Detroit Fire 
& Marine Ins. Co. of Detroit, Mich. et val. (Cal.) 

666—-Allowance of $350 to insured for attorney’s fees expended in defending suit for injuries 
to child’s foot, which insurer wrongfully refused to defend, held adequate. Lang et al. 
v. Jersey Gold Creameries, Inc. et al. (La.) 

666—Verdict for beneficiary suing on life policy would not be held excessive by amount 
alleged to be due insurer as interest on policy loan on theory that premium last due 
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before insured’s death had not been paid, where jury found that such premium had been 
paid. Holman v. Metropolitan Life Ins. Co. (Mo.) nian y ens 
666—Insurer by denying all liability for disability payments under group life policy did not 
thereby deprive itself of right to pay installments monthly as provided by terms of 
policy. State ex rel. Metropolitan Life Ins. Co. v. Allen et al., Judges. (Mo.) .. 
666—Insurer against whom judgment was rendered for full amount of life policy held 
entitled to credit for amount due from insured to insurer on date of policy assignee’s 
attempted surrender of policy, for amount of annual premium -due on policy on such date 
and payable out of dividends and loan values, and for amount paid to assignee on 
anager’ ineffectual surrender of policy. Missouri State Life Ins. Co. v. Langreder. 
CU. Ss.) cs . ean * ; , 
§ 667. CONDUCT OF TRIAL, 
667—In action by trustee on accident provision of life policy, conduct of trustee’s counsel in 
asking witnesses — concerning policies in other companies, implying that they 
had accepted beneficiary’s proof of accident as sufficient, held prejudicial. Whether mis- 
conduct of counsel is of sufficient importance to require reversal depends wholly upon 
circumstances of particular case. In action by trustee on life policy, wherein insurer’s 
counsel, in argument, stated he was representing other policyholders and protecting 
assets against unjust claims, reply of trustee’s counsel in argument that such other paey- 
holders would get no benefits either if their cases went the same way, and referring 
to original beneficiary as a lone woman, held prejudicial. Mutual Life Ins. Co. of New 
York v, City Nat. Bank & Trust Co. of Chicago. (U. S.) ............... : a 
§ 668. QUESTIONS FOR JURY. 
(1). In general. 
668(1)—Whether alleged mortgagee of insured property destroyed by fire of incendiary origin, 
who sought recovery on fire policies issued to owner, had guilty knowledge of fire, 
and whether mortgage was a sham or bona fide, held for jury. Lopez v. Mechanics 
& Traders Ins. Co. of New Orleans, La. (Fla.) ; : 
668(1)—Whether conduct of insurer in refusing to pay life policy after delivery to it of 
receipt for premium payments and policy with proof of death or to return such papers 
justified award of damages and attorney’s fees held for jury. Interstate Life & Acci- 
dent Co. v. Stonecypher. (Ga.) cS ; 
668(1)—In action on industrial life policies, evidence as to whether refusal of insurer was 
vexatious so as to justify imposition of statutory penalties held for jury. Chandler v. 
American Life & Accident Ins. Co. (Mo.) 
668(1)—In action on industrial life and funeral benefit policies, question of insurer’s liability 
for penalty and attorney’s fees for vexatious refusal to pay held for jury. Tinsley v. 
Washington National Ins. Co. (Mo.) ; 
668(1)—-In action on life policy wherein insurer asserted defense of fraudulent misrepresen- 
tations in application, question whether reduced photostatic copy of application, attached 
to policy as required by statute to render representations available as defense, was 
obviously readable by person of normal eyesight under normal conditions with reasonable 
ease, so as to constitute copy within statute held insufficient for jury. New York Life 
Tns. Co. v. Wolf et al. (U. S.) ues 
(2). Agency. 
668(2)—-Whether agent had authority to waive clause in automobile theft policy against 
additional insurance held for jury, although agent was also acting as agent for finance 
corporation which was a beneficiary in policy, where evidence tended to show intentional 
employment of common agent by insurer, since in such case insurer could not set up 
dual relation as limitation of agent’s authority. Aitna Ins. Co. v. Koonce. (Ala.) 
668(2)—-Whether insurance broker is agent of insurer and not of insured is fact question to 
be determined from evidence in particular case. Gilbert v. Malan (Central Mut. Ins. 
Co. of Chicago, Garnishee). (Mo.) 
668(2)—FEvidence that insurer’s local 
on life policy after policy had lapsed for non-payment of premium held insufficient 
as against a motion for nonsuit. Bartnik v. Mutual Life Ins. Co. of New York. (Ore.) 
(3). The contract in general. 
668(3)—In action on life and disability policy, where there was no evidence to support 
allegation that insurer agreed ‘to pay plaintiffs amount of indemnity specified in policy, 
granting of nonsuit held not error. Spencer et al. v. Continental Casualty Co. (Cal.) 
668(3)—In action on accident policy, denial of nonsuit at close of beneficiary’s case on ground 
evidence showed insurance contract was between insurer and beneficiary named in policy, 
and that beneficiary had no insurable interest in insured’s life, held proper, where 
beneficiary made prima facie showing that insurance contract was between insurer and 
insured, since question of insurable interest was at that time immaterial, every person 
having an insurable interest in his own life. Mayfield v. Fidelity & Casualty Co. of 
New York. (Cal.) . . ha . 
668(3)—Evidence of execution of oral contract of fire insurance allegedly made with insured 
by local agent of insurer by which insurer agreed to continue in effect covered date of 
fire which destroyed property held not operative where insured held insufficient for 
jury. &tna Ins. Co. of Hartford, Conn. v. Eblen. (Ky.) r 
668(3)—In action on certificate of a group policy, evidence that policy was in force at time 
of death of insured held insufficient for jury. Shepard v. Metropolitan Life Ins. Co. 
(Mo.) ce tata es ee sects ta iala dl eRe os pees 
668(3)—In action on mutual fire policy whether notices of assessments addressed to plaintiffs 
indicated that policy had been changed for benefit of plaintiffs, or that new policy had 
been issued to plaintiffs, held for jury. Evidence whether plaintiffs suing on mutual 
fire policy were insured under policy, and whether they had insurable interest in property 
insured at time of loss, held for jury. Becker et al. v. Farmers’ Mut. Fire Ins. Co. of 
Rock Tp., Jefferson County. (Mo.) ee ; ; ; : 
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668(3)—Whether alleged letter to insured containing notice of cancellation of automobile 
liability policy for nonpayment of premiums was in fact mailed to insured held for jury. 
Gilbert v. Malan (Central Mut. Ins. Co. of Chicago, Garnishee). (Mo.) 

668(3)—Whether insured is in “‘good health” at time of delivery or renewal of life policy 
is fact question. National Aid Life Ass’n v. Persing et al. (Okla.) 

(4). Avoidance and forfeiture. 

668(4)—Whether insured breached clause in automobile theft policy againgt additional insur- 
ance held for jury, where evidence tended to show that former policy, held by finance 
corporation, was to be surrendered when loan was refinanced by another corporation, and 
though former policy was never actually surrendered, and effort was made to enforce 
payment thereon, such proceedings were at defendant's instance in attempt to enforce 
contribution by former! insurer. A&tna Ins. Co. v. Koonce. (Ala.) 

668(4)—Evidence that assured filled out and mailed the printed card sent with policy to be 
mailed to company in case of accident, and that it was delivered to mail carrier in the 
presence of assured, held sufficient for jury to find that assured gave notice to company 
as required by the policy. Travelers’ Ins. Co. v. Thompson. (Ark.) : 

668(4)— hether twelve weekly premiums on life policy had been paid in advance and 
whether other conditions required for recovery on policy for death of insured occurring 
prior to delivery thereof had — complied with held for jury. Interstate Life & Acci- 
dent Co. v. Stonecypher. (Ga. 

668(4)—In garnishment ee to attached proceeds of automobile liability _ policy, 
whether insured violated terms of policy, and forfeited rights thereunder by failing to 
assist insurer in defending trespass action against insured resulting in judgment for 
plaintiff at bar held for jury. Bednorzenski v. Schrager. (Pa.) 

(5). Title or interest in, possession of, or incumbrance on, property. 

668(5)—In action on fire policy covering stock of goods and containing provision that policy 
should be void unless insured had sole and unconditional ownership of property insured, 
question whether merchandise was covered by bill of sale to secure debt so as to avoid 
policy held for jury. Peoples Credit Clothing Co. v. Scottish Union & National Ins. Co. —_ 

668(5)—In action on ’ fire policy questions whether quitclaim deed from insured to third per- 
son was absolute conveyance or mortgage and whether deed had been delivered so as 
to divest insured of insurable interest in property held for jury. Reed v. Home Ins. 
Co. (Mass.) 

668(5)—Evidence whether plaintiffs suing on mutual fire policy were insured under policy, and 
whether they had insurable interest in property insured at time of loss, held for jury. 
Becker et al. v. Farmers’ Mut. Fire Ins. Co. of Rock Tp., Jefferson County. (Mo.) 1056 

(5). ——— Title or interest in, possession of, or incumbrance on, property. 

668($)—In action on fire policy which did not cover articles covered by chattel mortgages, 
if the general description of articles covered by chattel mortgage was susceptible of 
being construed as carrying a lien on property so described in chattel mortgage, question 
of extent of lien would be one of law, while auestion as to identity of the particular 
articles mortgaged, as distinguished from chattels which were not covered by mortgage 
but were intermingled with such articles, would be a question for jury. United States 
Fire Ins. Co. v. Merrick et ux. (Md.) 

668(5)—In action on fire policy on house on state land leased by insured, evidence established 
as matter of law as respects refusal to direct verdict for defendant ‘that insured was not 
sole and unconditional owner in fee at time of loss and that there had been change in 
title or interest or Possession, » precuding recovery under terms of policy, where evidence 
showed that before fire insured sold lease and improvements for cash and note, secured 
by mortgage on lease and improvements, and executed relinquishment of lease to pur- 
chaser, which was approved by commissioners of land office who executed lease to pur- 
chaser. Fidelity-Phenix Fire Ins. Co. v. Drury. (Okla.) ... 1374 

Cott) mvidense of denial of liability on windstorm policy as waiver of proof of loss held 
for jury. St. Paul Fire & Marine Ins. Co. v. McRae. (Tex.) 

668(5)—In Seale on life policy, plaintiff’s evidence that during grace period, upon inquiry, as 
to what plaintiff should do if money came late, insurer’s agent replied that when money 
came, plaintiff should bring it in and “that is all that will be necessary,” and that sub- 
sequently plaintiff was informed that it would be “all right” to “bring it in” after grace 
period has expired, and that thereafter insurer without notice of forfeiture accepted 
premium payment without condition attached, held sufficient to_take to jury question of 
waiver of prompt payment of premium. Sullivan v. Beneficial Life Ins. Co. (Utah) ..1316 

6). ——— Fraud or misrepresentations in general. 

668 (6) Generally, question of falsity of statements contained in policy and intent of applicant 
in making statements is for jury. New York Life Tns. Co. v. Strong. (Okla.) 

668(6)—-Whether insured’s answers in application for life policy were false and were given 
in bad faith are questions of fact which must be left to jury whenever evidence con- 
cerning them is conflicting or proof depends upon oral testimony, even though such 
testimony is uncontradicted. In action on life policy defended on ground of fraudulent 
misrepresentations in application, whenever disputed questions of fact are presented by 
conflictine evidence. whether documentary or oral. or whenever insurer’s defense depends 
upon testimony of its witnesses, even thouch such testimony is uncontradicted, case must 
be submitted to jury, subject to trial court’s power to award new trial as often as in its 
eonund discretion it may think interests of justice require. Osche v. New York Life 
Ins. Pa. (Pa.) ; 360 

( —— Health, condition, or habits of incured. 

668(7)—Generallv, whether a disease or sickness is material to the risk of life insurance is 
jury ouestion. In action on life policy, evidence that insured was free from disease as 
warranted by application held insufficient for jury. National Life & Accident Ins. Co. 

v. Cummings. (Ala.) : / 1499 


1908 


409 





Topical Index 


668(7)—In action on life policy, whether insured was in sound health at time policy was 
delivered as requ 
Alexander. 

668(7)—Whether life policy providing that insurer assumed no obligation if insured should 
not be in sound health on date of policy was void because of misrepresentations by insured 
regarding her health held for jury. National Life & Accident Ins. Co. v. Blanton, (Ark.) 

668(7)—Whether insured was temperate in use of intoxicating liquors as stated in application 
a policy held for jury. Mayfield v. Fidelity & Casualty Co. of New York. 

668(7)—In action on health and accident policy providing for recovery of premiums on 
avoidance of policy because of false statements by insured, direction of verdict for 
insurer on ground of falsity of insured’s statement that she was in good health at time of 
application held not error because plaintiff was entitled to recover premiums paid, 
where pleadings were not adapted to enforcement of insurer’s liability for return of 
remiums. Curry v. Washington National Ins. Co. (Ga.) ................ 

668(7)—-Whether insured, in making oral application for industrial life policy without physical 
examination, truthfully represented his physical condition so as to preclade insurer from 


972 


repudiating policy, held for jury. Kueppers v. Metropolitan Life Ins. Co. (Minn.)....1540 


668(7)—-Whether insured was suffering from myocarditis which allegedly caused death at 
time of signing and issuance of life policy a little over 14 months prior to death held 
for jury. Rowe v. Missouri Nat. Life Ins. Co. (Mo.) . é ‘ 
668(7)—In beneficiary’s action on life policy, weight of beneficiary’s admissions in proofs of 
death, made in reliance upon physician’s statements that insured had been in ill health 
for two years preceding death and thus at time of application for revival of policy, held 
for jury under evidence. Bailey v. American Life & Accident Ins. Co. (Mo.) 
668(7)—-Whether insured was suffering from cancer at time of making her application for 
life policy, wherein she represented that she had never had cancer and had not been 
attended by physician, held for jury. Whether representation of insured, in application 
for life policy, that she was not suffering from cancer was fraudulently made so as to 
oreciade recovery by beneficiary, held for jury. Houston v. Metropolitan Life Ins. Co. 
0. ; ‘i puree ahs hee eke ens ated) 
668(7)—In action on industrial life and funeral benefit policies, question of insured’s 
breach of sound health provisions of policies held for jury. Tinsley v. Washington 
National Ins. Co. (Mo.) . — ; eth ; a ut PETE E 
668(7)—In insurer’s action to cancel life policy wherein cross-petition was filed for recovery 
of amount of policy, question whether insured’s representations in application that he 
had not consulted physician or been advised to undergo operation in previous 10 years 
constituted misrepresentation which would avoid policy, when in fact insured had under- 
gone operation and treatment for tumor on neck within 10-year period, held for jury. 
Atlas Life Ins. Co. v. Holt et al. (Okla.) . . 
668(7)—In action on life policy wherein insurer asserted as defense misrepresentations of 
insured as to health in application for policy, question of insured’s intent in making 
representations held for jury. New York Life Ins. Co. v. Strong. (Okla.) : 
668(7)—-Whether insured knowingly misrepresented her physical condition to insurer in 
order to obtain reinstatement of life policy held for jury. Osche v. New York Life 
Ins. Co. (Pa.) 3 cwete Sadat : 
668(7)—In action on life policy wherein insurer defended on ground that insured was not in 
good health at time of issuance of policy, and offered in supnort thereof proof of attending 
physician, and certificate of death of Burean of Vital Statistics showing duration of 
illness, question whether insured was in good health at time of issuance of policy held 
for trier of facts, where two certificates were conflicting and at variance with each other. 
Oliver v. Industrial Health, Accident & Life Ins. Co. (Pa.) 
668(7)—In action on life policy, whether insured was of sound health on date of policy as 
condition precedent to liability held for jury. American National Ins. Co. v. Ellington 
et al. (Tex.) ° oe os eee . ‘ . wens 
668(7)—Whether insured had been guilty of such fraud as to avoid life policy in stating 
in application that he had not been treated by physician held for jury, notwithstanding 
beneficiary’s testimony that insured had been treated by a physician, in view of policy 
provision that statements. in absence of fraud, should be deemed representations only. 
Weintrob v. New York Life Ins. Co. (U. S.) ; é Stas ‘ sav 
(8). —— Payment of premiums. 
668(8)—Whether life policy lapsed for failure to pay premiums. or was in force when 
insured was executed for crime committed in Missouri, held for jury. Progressive 
Life Ins. Co. v. Dean. (Ark.) Senicoukecaca'sts ‘ . 
668(8)—Beneficiary’s testimony admitting that weekly premiums were seven weeks in arrears, 
together with insurer’s documentary evidence held to show that life policies had lapsed, 
and hence case should not have been submitted to jury, in absence of evidence of waiver 
of policy requirements concerning premiums. Sanders v. Washington Fidelity National 
Ins. Co. (Mo.) . oy a uel aaa ; , 
668(8)—In action on life benefit certificate or life policy, question whether certificate or 
policy was delinquent on date of insured’s death held for jury. National Aid Life 
Association v. Partlow. (Okla.) : 
668(8)—In action on life policy, evidence tha 
mium payment sufficient to keep policy in force until death of insured rather than quarterly 
pavment as asserted by insurer held for jury. Loyal Protective Ins. Co. et al. v. Shoe- 
maker. (Okla.) ed ‘ a 
668(8)—Evidence as to when life policy became effective, and as to whether first payment 
went to pay premium for month of issuance or premium for month after month of issu- 
ance, held for jury. Agerton v. National Council, Junior Order United American 
Mechanics. (S. C.) sekveedee. 
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668(8)—In action on total disability clause of life policy for income payments, evidence as 
to whether insured was mentally incapacitated prior to date when premium on policy 
became due, so as to preclude forfeiture for nonpayment, held for jury. In action on total 
disability clause of life policy for income payments, wherein insurer claimed policy had 
lapsed for nonpayment of premium prior to insanity, even if letter addressed to insurer 
making inquiry with reference to applying dividend voucher on premium due had been 
signed by insured, question of insured’s imsanity, and its bearing on a of proof of 
disability was for jury. Whetstone v. New York Life Ins. Co. (S.C 

668(8)—Evidence whether insured received letter, placed in mails by vd calling insured’s 
attention to nonpayment of premiums, held for jury. Evidence whether insurer received, 
in payment of monthly premium on life policy, a money order which insured’s daughter 
had directed rural mail carrier to purchase and place in letter to be mailed to insurer, 
held for jury. Calder v. Commercial Casualty Ins. Co. (S. C.) 

668(8)—In action on life policy, whether insured became totally and presumably permanently 
disabled prior to e a of grace period, so that policy remained in force and covered 
subsequent death of insured, held for jury. Equitable Life Assurance Society of the 
United States v. MacKirgan. qv. S. 

668(8)—-As respects contention, in action on life policy, that general agents were without 
authority to bind insurer by accepting check for premiums postdated beyond grace pores, 
evidence that credit was extended by agents personally held sufficient for jury. Han- 
cock Mut. Life Ins. Co. v. Mann. ape 

(9). -——— Increase of risk. 

668(9)—In suit on fire policy, where insurer contended policy was forfeited because insured 

gperated a beer parlor on  poeaneen, case held for jury. Shelton v. Great American 
. Co. of New York. (Mo.) ; 13 


917 


(10). Loss and liability of insurer in ‘general. 

668(10)—In action on fire policy, evidence that insured was insane when he set fire to prop- 
erty held for jury. Maki v. Houghton, Baraga & Ontonagon Farmers’ Mut. Fire Ins. 
Co. ( Mich.) 1056 

668(10)—In action on automobile liability policy in which evidence showed that different 
motor and chassis were placed in truck covered by insurance, whether truck involved in 
accident was insured at time < collision held for jury. W. I. Anderson & Co. v. 
American Mut. Liability Ins. of Boston. (N. C.) 1129 

668(10)—In actions on fire policies, — explosion was preceded by a hostile or ‘negligent 
fire held for jury. Glen Nat. Bank v. Automobile Ins. Co. of Hartford, Conn. (N. Y.).1721 

668 (10)—Plaintiff who made out i facie case against garnishee insurer by showing that 
recovery of judgment against defendant was liability expressly insured against by insurer’s 
automobile liability policy was entitled to have case submitted to jury, notwithstanding 
that insurer supported its defense that accident was not within terms of policy by 
competent oral evidence which plaintiff made no effort to rebut, since credibility of 
witnesses was for jury. Zenner v. Goetz et al. (Pa.) 734 

668(10)—In action for injuries sustained from negligent operation ‘of automobile wherein lia- 
bility insurer was garnisheed, whether automobile which struck plaintiff was covered by 
liability issued by insurer held for jury. Baker v. Crystol (Maryland Casualty Co., 
Garnishee). (Pa.) das ake dig erie om aie " a 737 

668(10)—In action on fire olicy, ‘whether insured building was total loss was held for jury. 
Republic Ins. Co. v. Hale et al. (Tex.) 1385 

668(10)——Whether truck involved in automobile accident was one covered by liability policy 
held for jury. St. Paul Mercury Indemnity Co. of St. Paul v. Long et al. (U. S.) 441 

668(10)—-Whether automobile liability insurer was negligent in preparing defense to personal 
injury action against insured in waiving defense of contributory negligence, in admitting 
negligence of insured, in relying solely upon question of validity of release, and in failing 
to settle case before trial or after judgment had been entered, so as to entitle insured to 
recover from insurer difference between amount of policy and judgment obtained against 
insured, held for jury. Ballard v. Ocean Accident & Guarantee Co., Limited. (U. §.)1100 

(11). —— Life or accident insurance. 

668(11)—-Whether uneducated farmer who was unable to ride a horse drive a car or walk 
more than 150 yards at a time because of disability resulting from gunshot wounds which 
penetrated chest, hip, and bowels, was “totally and permanently disabled” within disability 
clause of life ene held for jury. Equitable Life Assur. Soc. of the United States 
v. Barton. (Ark.) 

668(11)—In action by assured to recover under disability provision of accident policy for 
injuries received when thrown against end of caboose, and which left him with severe 
headaches and pain and later caused paralysis so that he was unable to perform the 
substantial or material duties of a brakeman, whether assured was totally disabled from 
time of accident held for jury. Travelers’ Ins, Co. v. Thompson. — 969 

668(11)—-Whether insured, who was suffering from incurable and painful type of arthritis 
and from diabetes, was totally and permanently unable to perform any work or engage 
in any occupation or profession for wages, compensation, or profit, within disability 
benefit clauses of life policies, held for jury. Whether insured, who was suffering from 
arthritis and diabetes, failed to follow proper diet and aggravated his condition so as to 
he estopped from claiming disability benefits under life policies, held for jury. Pacific 
Mutual Life Ins. Co. of California v. McCaskill, (Fla.) 

668(11)—In action on health and accident policy insuring against loss from disease or 
illness contracted after 30 days from date of policy and providing for avoidance of liability 
except for return of premiums for falsity of statements of insured in application, evi- 
dence of insurer’s liability held insufficient for jury. Curry v. Washington National 
Ins. Co. (Ga.) 

668 (11)—Sporadic employment of insured who had been manager of ice plant at time of 
issuance of group life policy containing provision for payment of disability benefits, at 
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about one-third of former salary after attack of pneumonia resulting in abscessed lung 
held not to establish, as _— of law, that insured was not totally and permanently dis- 


abled within meaning of policy. Metropolitan Life Ins. Co. vy. Manufacturers —_.. 


Bank. (Ga.) . 

668 (11)—Where insured, a strong healthy man, while lifting a heavy bag of cement strained 
himself so that he fell down, became paralyzed ond subsequently died, jury were 
authorized to find that the death was due to “accidental means” within accident, policy, 


as respects right to instructed verdict. Paoli v. Loyal Protective Ins. Co. (Ill.)...... 1661 


668(11)—Whether insured, who was allegedly suffering from tuberculosis, was permanently 
and totally disabled within policy, held for jury. In action on, total and permanent 
disability policy under which insurer waived premiums only should insured become 
permanently disabled or wholly and permanently unable to engage in any occupation, 
trial court should submit to jury question whether insured was permanently and wholly 
disabled, and by separate instruction define terms “permanently” and “wholly.” Pruden- 
tial Ins. Co, of America v. Johnson. (Ky.) 
668(11)—In action on oo policy insuring against total and permanent disability occurring 
during employment with insured’s employer paying premiums, evidence which did not 
show disability was total and permanent while policy was in force held insufficient for jury. 
Equitable Life Assur. Society of the United States v. George. (Ky.) 
68(11)—Evidence that insured’s injury, while alighting from automobile after puncture of 
tire while automobile was still in motion, but after any danger resulting from disable- 
ment of automobile had ceased to exist, was a result of disablement of —— 
within accident policy i j Sivels 
v. Federal Life Ins. 
668(11)—In action for tiisability bene under life policy, question of insured’s disability, 
extent thereof, its beginning and continuation, held for jury under evidence. Prudential 
Ins. Co. of ‘America v. Alsobrook. (Ky.) 
668(11)—In action for disability benefits under accident Loe insurer’s general motion for 
directed verdict held properly denied, where evidence showed foundation for verdict 
for plaintiff as respects part of period of disability claimed. Whether foreman piano 
mover was wholly and continuously disabled from engaging in any occupation or employ- 
ment for wage or profit within accident policy held for jury. Boss v. Travelers’ Ins. 
Co. (Mass.) y 
668(11)—In action on group policy providing for payment in case of total disability, evi- 
dence as to whether insured became totally and permanently disabled from time he 
first took sick until time of his death, notwithstanding brief interval when he went to 
cualorer § and his sfeeeen and his statement to employer that he was ready to go to work, 
held for jury. Turner v. Chrysler Corporation et al. (Mich. 
668(11)—In action on accident policy, question of occurrence of accident from which insured 
was alleged to have died held for jury. In action on accident policy, whether chronic 
interstitial nephritis was contributing cause of death of insured barring recovery on 
policy held for jury, Mair v. Minnesota Commercial Men’s Ass’n. (Mann.) 
668(11)—In action on disability provision of group policy certificate by empfoyee who was 
forced to cease working because of brain tumor, and who earned less than $150 during 
4% years thereafter, whether employee was totally and permanently disabled when he 
ceased working held ‘for jury. Blankenship v. Equitable Life Assur. Soc. of the United 
States. (N. C.) 
668(11)—In action on ones pe excluding liability for loss sustained while insured was 
intoxicated, whether insured was intoxicated at time he sustained fatal injury held for 
Wilson v. Inter-Ocean Casualty Co. (N. C.) 
668(11)—_-In action for benefits under total and permanent disabilit provision of life policy, 
whether insured was suffering from permanent disability bliey or jury where one o 
insured’s kidneys had been removed and other was tubercular, and that condition was 
aan, 2 75 it could be arrested but not cured. Gerson v. Metropolitan Life 
ns. Co, . ; 
668(11)—In action on accident policy for death benefits, question whether death of ‘insured, 
who died after receiving scalp wound in fall to brick depot platform, was caused by 
natural causes or by accident within coverage of policy, held for jury. Provident Life 
& Accident Ins. Co. of Chattanooga, Tenn. v. Everett. (Okla.) .... 
668(11)—In action for disability benefits under group life policy, question of “total and 
ermanent ou. of insured held for jury. General American Life Ins. Co. v. 
ryson. kla 
668(11)—In action for disabilit benefits ‘under life policy, question whether insured, who had 
been tool dresser and oil iy deo prior to injury to knee, after which he conducted small 


restaurant with his wife, was totally and Pemeneatly disabled within disability clause 


of policy, held for jury. American National Ins. Co. v. Story. (Okla.) 

668(11)—As respects direction of verdict, fact that insured washed barrels for thirteen hours 
after doing no work for nearly six months held not to conclusively show that insured, 
who died about eleven months later without again working, was not at time of doin; 
work wholly disabled within meaning of grou P policies providing for disability benefits i 
insured became wholly disabled and presumably prevented thereby from engaging is in ae 
occupation, since words “wholly disabled” did not mean absolute physical inabili 


70 


393 


600 


perform any labor. Equitable Life Assur. Soc. of the United States v. Robbins. (Ok io 1267 


668(11)—In action for total disability benefits, under evidence that insured’s dry-cleaning 
profits decreased 50 per cent. because he became so deaf he could not use "teheghene, 
collect, understand what customers wanted, or deal with them otherwise, whether insured 
was totally disabled held for jury. Brunson v. Prudential Ins. Co. of America. (S. C.) 
668(11)—Evidence whether insured suing under accident policy providing for indemnity for 
loss of use of hand due to substantial severance had lost total and permanent use of 
hand which was atrophied and was one-half size of normal hand after surgeon repaired 


1911 


616 
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cut at wrist which was so severe that hand hung only by skin and small amount of flesh, 
held for jury. King v. cane Life Ins, Co. (Tenn.) ... 

668(11)—Evidence that insured’s disability might have been caused by fall as alleged by 
beneficiary suing on accident licy without aang that such cause did produce the 
condition was insufficient to take question to jury. In suit on accident policy, evidence 
that fall from chair by insured was cause of insured’s subsequent permanent disability 
and death resulting from drowning in bathtub which occurred at time policy had lapsed 
for nonpayment of premiums held insufficient for jury. Ocean Accident & Guarantee 
‘orp. Ltd. v. Moore. . oe ; . 

668(11)—Whether insured’s total disability was permanent held for jury as against contention 
that insured had recovered his health prior to bringing of suit, based upon discussion 
between court and counsel for insured and testimony of doctor that insured was not 
totally disabled at time of trial, where, regardless of discussion, trial judge had properly 
charged jury. Equitable Life Assur. Soc. of the United States v. Nikolopulos. (U. S.) 

668(11)—Verdict should have been directed for accident insurer in action on policy where, 
without attendin hysicians’ testimony as to insured’s statements relating to circum- 
stances under which e received his injury, which was erroneously admitted, there was 
no evidence to support claim of accidental injury. Aitna Life Ins. Co. v. Quinley. 


(U. S. e . 

668(11)—Evidence, in injured employee’s action on ome insurance certificate, held sufficient 
to take to jury question whether plaintiff was totally and permanently disabled so as 
to prevent him from engaging in any occupation or performing any work for compensa- 
tion or profit. Ralston v. Metropolitan Life Ins. Co. (Utah) 

668(11)—In action for disability benefits under group life policy, nature and extent of 
insured’s disability and whether it was total or permanent, held for jury. Bucher v. 
Equitable Life Assurance Society of the United States. (Utah 

668(11)—In action against insurer by beneficiary under an accident policy for death of 
insured, evidence of Poa that fracture of leg with resulting injuries sustained had 
caused thrombosis of pulmonary artery, which in turn caus insured’s death, held 


665 


118 


483 


sufficient for jury on question whether death was result of accidental bodily injury. . 
1 


Hemrich v. AZtna Life Ins. Co. (Wash.) 
(12). Suicide. 
668(12)—In action on life insurance policy, excepting risk of insured’s self-destruction, 
evidence held to permit no other conclusion than that of insured’s suicide, so as to entitle 
ta tieected verdict. Equitable Life Assur. Soc. of the United States v. Guiou et al. 


(13). Amount or extent of loss. 

668(13)—Question of amount due under life policy containing double indemnity provision was 
question for court to be determined from provisions of policy. Equitable Life Ins. Co. 
of Iowa v. Johnston et al. (Ia.) 

668(13)—In suit for double indemnity under life policies covering accidental death, evidence 
that death of Ymsured on November 28 was caused by a fall on stairs on preceding October 
11, which was not sufficiently serious to require a physician’s services or to require insured 
remain in bed more than one day, held insufficient for jury. Uhlig v. John Hancock 
Mutual Life Ins. Co.  (IIl.) 

668(13)—In action on accident policy insuring florist on application which stated that his 
duties were “counter and supervisory” and providing for reduction of liability if acci- 
dent occurred in performance of act pertaining to more hazardous occupation, whether 
insurance was reduced because at time he was killed in automobile collision florist was 
driving light delivery truck to deliver plants after leaving job he had been superintending, 
held for jury. Borovicka v. Bankers Indemnity Ins. Co. (TIl.) . ty gidc 

668(13)—In action on life policy for death of insured within two years of effective date of 
policy, where provision in policy limited liability of insurer for suicide within two 
years of issuance of policy to amount of premiums paid, and death certificate and findin, 
of coroner's jury giving cause of death as suicide were not overcome by_ plaintiff, 
insurer was entitled to directed verdict; amount of premiums having already been paid 
into court. Prudential Ins, Co. of America v. Ashley. (Ky.) , eins 

668(13)—Whether time for which insured on life policy covering total and permanent dis- 
ability was entitled to benefits expired sooner than date on which he commenced work 
oer - disability held for jury. DeVore v. Mutual Life Ins. Co. of New on. 

ont. Saas age 

668(13)—In mortgagee’s suit on fire policy, instruction of verdict for damages on sole testi- 
mony of mortgagee’s agent held proper where judgment entered was within estimate of 
loss given by agent and insurer had ample opportunity to contradict such _ estimate, 
allowed it to go unimpeached, and made no request to be permitted to withdraw its 
announcement of rest so as to introduce testimony on damages. Springfield Fire & 
Marine Ins. Co. v. Wm. Cameron & Co., Inc. (Tex.) rae an ay ; 

668(13)—Whether insured’s death from asphyxiation through inhaling carbon monoxide gas 
while working on automobile in garage, two doors of which were open, resulted from 
bodily injuries effected solely through “accidental means” within double indemnity provi- 
sion of life policy, held for 
Bank & Union Trust Co. ( 

668(13)—In action on double indemnity ee of life policy, under evidence that insured 
pulled hair from nose on September 7 with result that a most profuse bleeding occurred, 
that nose became swollen and discolored. and that insured died from septicaemia on 

co 14, cause of septicaemia held for jury. New York Life Ins. Co. v. Racdly. 


(U. S. estou . ; : ; 
(14). Notice, proof, and adjustment of loss. 
668(14)—Whether alleged release of beneficiary’s claim against insurer under life policy was 
invalid because obtained under duress held for jury. National Life & Accident Ins. 
Co. v. Blanton. (Ark.) ... 
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668(14)—Under evidence Gesipsing that automobile passenger was injured when wheel fell 
into hole, that 2 or 3 weeks thereafter passenger was unable to attend to her duties as 
beauty parlor operator, that she consulted two doctors and took medicine and submitted 
to operation, that 13 months after accident another doctor informed her that accident 
was cause of injury, and that within few days thereafter insured motorist notified insurer 
of accident, whether insured gave “immediate notice” as soon as reasonably possible, as 
required by —— liability policy, held for jury. Maryland Casualty Co. v. Wag- 
goner. Way +: aah 

668(14)—Policy requiring proof of loss to be filed before loss thereunder becomes due and 
payable without specifying time within which such proof shall be submitted requires 
roof within reasonable time; reasonable time being generally question for jury. 
rudential Ins. Co. of America v. Calloway. (Ga.) 

668(14)—Evidence as to whether “immediate notice” of insured’s “accidental death” 
given insurer, as required by accident policy, so as to authorize beneficiary’s recovery 
or death allegedly resulting from eating contaminated food held insufficient for jury, 
where sole intimation that death was accidental was statement that insured died from 
“indigestion.” Thompson v. United Casualty Co. (Mass.) 

668(14)—-Whether beneficiary exercised due diligence in giving notice of insured’s death to 
accident insurer under policy requiring “immediate” notice held question of fact. 
Sheehan v. Aitna Life Ins. Co. (Mass.) .... eee aha 

668(14)—In administratrix’ action on intestate’s life policy, insurer’s motion to dismiss 
should have been granted, where administratrix did not rely upon answer to show that 
proofs of death were furnished, and offered no proof that administratrix complied with 
quake ¢ olicy, and there was no proof of waiver. Kane v. Metropolitan Life Ins. 
0. 

668(14)—In policy to recover income payments 
because of insured’s insanity wherein issue was raised as to whether beneficiary was 
excused from giving notice and filing pa of insured’s disability, effect of letter pur- 
portediy signed by beneficiary in regard to policy tending to show beneficiary’s knowledge 
thereof held for jury. In action on life policy containing total disability clause, where 
notice of disability was not given until after premium had not been paid, evidence as to 
date when insured became totally disabled as defined in policy and whether beneficiary 
gave notice of disability with reasonable promptness held for jury. Whetstone v. 
New York Life Ins. Co. (S. C.) 

668(14)—Weight to be given conflicting evidence as to whether insured complied with pro- 
vision of fire policy requiring it to keep its books securely locked in a fireproof safe at 
night held for jury. Jose Rivera Soler & Co., Inc. v. United Firemen’s Ins. Co. of 
Philadelphia. (U. S.) 

668(14)—In action for dea 
question of reasonableness of insurer’s request for autops 
jury where first request for autopsy, made day after death, sought examination of body 
for complete study of pathological changes in internal organs from general scientific 
standpoint and second request made late in same day, which was the day before one set 
for funeral was without any explanation as to scope or kind. Hemrich v. Atna Life 
Ins. Co. (Wash.) ne 

(15). Estoppel or waiver. 

668(15)—In action on policy, where plaintiff’s instruction h pothesizes facts which unequi- 
vocally constitute a denial of liability within time for making proof of loss, provision of 
policy requiring such proof from insured is deemed waived as matter of law, provided 
jury finds existence of facts hypothesized. In action on collision or upset policy for 
loss of truck which burst into flames immediately after striking tree, instruction held not 
erroneous because it in effect declared that insurer, as matter of law, had waived furnish- 
ing of proof of loss, where facts, which were hypothesized as basis for conclusion that 
insurer had waived necessity for furnishing of proof of loss, were mostly not controverted. 
Cova v. Bankers & Shippers Ins. Co. of New York. (Mo.) 

668(15)—Where issue existed as to whether insurer had wai 
trial life policy void because of absence of indorsement of prior policies, evidence held 
insufficient to authorize submission of question whether insurer’s superintendent had 


1728 


1668 


1010 


1434 


knowledge or should have had knowledge of preceding policies. Taylor v. Home we 


Ins. Co. of America. (Pa.) ; : os E RET EES PP 
668(15)—Whether insurer had waived forfeiture of life policy held properly determined by 
trial court, where facts were not in dispute, and parties indicated that they did not want 
issues of fact submitted to a jury, relying upon legal principles involved, notwithstanding 
waiver is usually fact question for jury under proper instructions. ‘Lang v. Bowen, 


Supt. of Insurance of Ohio, et al. (Pa.) ...1598 


668(15)—Whether insurer which issued fire policy had notice through its agent of issuance 
of another fire policy held for jury, as regards right of insurer to forfeit policy under 
provision against additional insurance. Liability of insurer on fire policy providing 
against additional insurance where insured had obtained additional insurance but allegedly 
had given notice to insurer held for jury. Home Ins. Co. of New York v. Young et al. 


(Tex. MP Re 
668(15)—In suit on fire policy insuring coal breaker, where there was evidence of insurer’s 
denial of liability within 60 days after fire, and evidence that detailed statement of loss 
was furnished insurer’s adjuster, whether proofs of loss as required by policy were waived 
by insurer held for jury. John Conlon Coal Co. v. Westchester Fire Ins. Co. of Ne 
Yor... (. Be) :.. 
§ 669. INSTRUCTIONS. 
(1).. In general. P : a ‘ 
669(1)—In action on alleged oral contract of insurance, refusal of requested instructions 
relating to authority of insurer’s agent to bind insurer by oral contract and modifying 
such instructions so as to require jury to hold insurer liable for acts of its agent which 


1913 
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agent had apparent authority to do and giving of instructions as modified held not 
error. Weintraub v. Abraham Lincoln Life Ins, Co. (Mo.) : ; 
669(1)—lIn action on collision or upset policy for loss of truck which burst into flames imme- 
diately after striking tree, instruction submitting question whether, because of trans- 
action which insured had with another company which issued fire policy to seller of truck 
insured had divested herself of all rights to proceeds of action, held properly refused, 
where insured retained not only legal title to cause of action, but a substantial inter- 
est in controversy, since interest of such other company was limited to value of insured’s 


outstanding notes, and did not extend to whole loss. Cova v. Bankers & Shippers -, 


Co, of New York. (Mo.) ... 2 o8es bee, ae ; ‘ 
669(1)—In action on disability policy under which liability was limited to indemnity for two 
months if disability was due to chronic illness, instruction in effect directing verdict for 


plaintiff held error, where there was evidence tending to show genes, foe in 7, 


ability was chronic. Brooks v. Washington National Ins. Co. . : . 
669(1)—In action for disability benefits under group life policy, insurer’s requested instruction 
that first question for determination was whether insured was, at time he allegedly 
became totally disabled and furnished proof thereof to insurer, insured under group 
gene held properly refused because of implication that proof was required to be 
urnished at time while policy was in force. Bucher v. Equitable Life Assurance 
Society of the United States. (Utah) 
(2). The contract. : 4 
669(2)—In action for disability benefits under supplementary contract attached to life policy, 
fact that insured was insured as machinist and farmer held material for consideration by 
trier of facts in determining whethef insured was totally disabled within policy. 
Adamaitis v. Metropolitan Life Ins, Co. (Mass.)...........0.:0eeeee sees Lieeiinceran ia 
669(2)—In action on fire policy for value of pipe organ, where language of policy clearly 
showed that pipe organ was included in $4,300 coverage provision and excluded from 
$300 coverage provision on furniture and fixtures, refusing to instruct as to what con- 
stituted permanent fixture and refusing defendant’s motion to direct verdict for plaintiff 
for $300 held not error. Fidelity & Guaranty Fire Corporation v. Tindale et al. (Okla.) 
(4). Avoidance and forfeiture. 
669(4)—In suit on fire policy providing for forfeiture if insured concealed or misrepresented 
any material fact concerning policy, where insurer contended that insured permitted 3.2 
per cent. beer to be sold on premises in violation of terms of policy, instruction that 
even though jury found insured operated beer parlor on insured property, unless they 
found fire was caused by or because of operation of beer parlor, insurer was not entitled 
to verdict, held error but not prejudicial, where there was evidence showing noncom- 
pliance or breach of policy was only temporary and insurer obtained an instruction in 


practically the same form. Shelton v. Great American Ins. Co. of New York. (Mo.)..1 


669(4)—In action on collision or upset oer for loss of truck which burst into flames imme- 
diately after striking tree, instruction which submitted defense of “other insurance” as a 
yar to recovery held properly refused, where policy sued upon insured only against col- 
lision or upset, while policy taken out by seller of truck insured only against fire. 
Bankers & Shippers Ins. Co. of New York. (Mo.) , 

% Health, or conditions or habits of insured, 

669(7)—In action for disability benefits under group life policy providing that after working 
90 days employee might obtain certificate, charge that urpose of 90-day clause was to 
prevent pee who had some disease or trouble from Gialainn insurance before expira- 
tion of 0 days held not erroneous as charge that insurer could not raise question o 
disability after 90 days. Metropolitan Life f, 

8). Payment of premiums. 

669(8)—In action for payments allegedly due on total and permanent disability policy, under 
which insurer had agreed to pay or waive premiums only should insurer become per- 
manently disabled or wholly an permanently unable to engage in occupation, instruc- 
tion which authorized recovery if disability was temporary held erroneous for not 
submitting question of permanent disability. In action on total and permanent dis- 
ability policy under which insurer waived premiums only should insured become per- 
manently disabled or wholly and permanently unable to engage in any occupation, trial 
court should submit to jury question whether insured was permanently and wholly dis- 
abled, and by separate instruction define terms “permanently” and “wholly.” 
Ins. Co. of America v. Johnson. (Ky.) ™ 

669(8)—In action on accident and health policy, instru 
duce envelope in which check was mailed was not evidence of anything held error under 


874 


362 


ns. Co. v. Evans. (Ga.) — 


548 


circumstances. Dulberg v. Equitable Life Assur. Soc. of the United States. (N. Y.).1346 


(10). Loss of property or indemnity and cause thereof. 
669(10)—In action on policy insuring against loss or damage directly resulting from col- 
lision or upset for loss of truck which burst into flames immediately after striking tree, 
instruction held not erroneous as permitting recovery of portion of damage attributable 
purely to fire, where instruction required jury to find that fire had resulted as direct 
result of este 


witness testified automobile which struck plaintiff was dark blue or black when in fact 

it was maroon, instruction that Jury might consider whether dirty condition of automobile 

prevented its color being clearl iscernible held not error, where there was testimony 

— was covered with mud. Baker v. Crystol (Maryland Casualty Co., Garnishee). 
a. 


(11). Death of or injury to person insured and cause thereof. ~ 
669(11)—In action on life policy, instruction that, if insured disappeared in 1924 and had 


1914 


1434 
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not been heard from despite family’s diligence, jury should find him dead, and that if, 
he died on day of disappearance or following day, jury should find for plaintiff, but 
otherwise for defendant, should be given where no premiums were paid after insured’s 
disappearance. Commonwealth Life Ins. Co. v. Caudill’s Adm’r. (Ky.) 

669(11)—In_ action for disability benefits under life policy, modification of requested ruli 

at within meaning of policies disease is deviation from healthly or normal condition o 

any of functions or tissues of body, by qualification that “disease” involves interruption 
or disturbance of performance of vital functions, which results in pain or weakness, 
held error, since “disease” may exist without pain or weakness. Palumbo v. Metro- 
politan Life Ins. Co, (Mass.) 

669(11)—In action on accident policy excluding liability for loss sustained while insured was 
intoxicated, instruction that “intoxicated” was synonymous with word “drunk,” and that 
“intoxicated” meant that subject must have drunk sufficient quantity of alcoholics to 
influence or affect, however slightly, his mental and physical faculties, held not error. 
Wilson v. Inter-Ocean Casualty Co. WEP. seu 5 Aaa ia 

669(11)—Instruction that if plaintiff in employee’s action on group insurance certificate 
suffered injuries causing total permanent disability, preventing him from engaging in 
his occupation as railroad brakeman or such other fairly remunerative work as he could 
do, considering his training and experience, jury might find him totally and permanently 
disabled, held erroneous as tantamount to instruction to return verdict for plaintiff, if 
he could not perform brakeman’s duties, irrespective of what other work he might be 
able to perform in his present condition. Ralston v, Metropolitan Life Ins. Co. (Utah) 

669(11)—Instruction that if jury found that accident set in motion some latent physical 
defect or commenced systematic disorders and that insured died as result of accident 
causing such disorders, they should find that insured’s death was caused by reason of 
accident, within meaning of accident policy, held proper. Hemrich v. Aétna Life 
Ine, Ge. CORO? .... 

(12). Extent of loss and liability of insurer. 

669(12)—In action on fire policy where partial loss was sustained, instruction that jury 
should find for plaintiff such sum as they believed from evidence represented reasonable 
cost of restoring or repairing any damage or injury to house caused solely by fire se 
as to put house in substantially as good condition as it was just before fire, amount 
found to be within limits fixed by trial court, should be given. Great American Ins. 

Co. v. Crume. (Ky.) 

669(12)—In action on collision or upset policy for loss of truck which burst into flames 

immediately after striking tree, instruction limiting insured’s recovery to impact damage 

only, and peremptorily denying recovery for that portion of loss which was solely attri- 


butable to ensuing fire, held properly refused. Cova v. Bankers & Shippers Ins. Co. 
of New York. (Mo.) 


669(12)—In suit for accidental infection of eyes from creosote under disability policy pro- 


viding that insurer would py benefits for illness, while insured was under care of 


physician and confined to bed, instruction construing phrase “necessarily, totally, and con- 
tinuously confined to bed” held error, since policy created such condition precedent only 
to payment for illness. Washington National Ins. Co. v. Curry. (Tex.) ee 

669(12)—In action on double indemnity clause of life policy wherein contention was made 
that insured was insane, and that death resulting from insured’s attack on another party 
was accidental, insanity instruction that. if insured did not know difference between 
right and wrong, and did not know that he might expect man to fight back if he made an 
attack upon him and that insured would not have known that had he not been drunk 
st - of his death, beneficiary would recover, held sufficient. Hall v. Aitna Life 
ns. Co. COMES bc ctereats : ae ies be ahaa’ 

(13). Notice, proofs and adjustment of loss. 

669(13)—In action for disability benefits under certificate of group insurance, instruction 
that policy required proof of total and permanent disability unless waived by insurer 
by denial of liability and that, if insurer denied liability, jury might consider that as 
waiver of proof of disability, held not error under evidence. Prudential Ins. Co. of 
America v. Calloway. (Ga.) 

669(13)—Tnstruction that demand for autopsy must have been ma 
and for sole purpose of determining cause of death, and that it was duty of insurer 
to make demand in accordance with terms of policy and in keeping with proprieties of 
occasion held proper where demands for autopsy by insurer on their faces contained 
laneuage bearing on .question of timeliness and scope of requested autopsy calling for 
rs of jury as to reasonableness of demands. Hemrich v. Aitna Life Ins. Co. 
(Wash.) dG oon Mateo big teeaes 

§$ 670. VERDICT AND FINDINGS. ad ’ ba 

670—In action on public liability policy, finding that injury sustained by plaintiff was due 
to making of alterations in building, and that insurer was therefore relieved of liability, 
held error, where only issue as to defense of lack of permission to make alterations was 
as to whether alterations were such as would require insured to obtain a permit and 
pay an extra premen, and thera was no suggestion that injuries resulted from structural 
alterations. ; . 

670—In action on life policy covering total and permanent disability, verdict allowing benefits 
for total and permanent disability held not contrary to instruction defining total and 
permanent disability, where jury was warranted in finding that insured’s disability during 
time for which benefits were claimed was continuous and without interruption, and such 
finding was consistent with definition given in instruction. DeVore v. Mutual Life Ins. 
Co. of New York. (Mont.) 
671.. NEW TRIAL. P 

E71 Kffest ot gales of new trial on motion ex parte defendant was to grant new trial on 
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ill v. Employers’ Liability Assur. Corporation, Limited. (Conn.) ......1137 
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v. National-Ben Franklin Fire Ins. Co. (Pa.) : 
XIX. Reinsurance. 


§ 677. THE CONTRACT IN GENERAL. 

$ 679. CONSTRUCTION AND OPERATION. ; 

679—Son-in-law having insurable interest in insured on industrial life policies held not pre- 
cluded from recovery on ground assumption of insurance contract did not cover weekly 
industrial policies, where assumption contract provided any industrial policy could be 
reinstated and that payment of premiums would be acceptance of assumption of insurance, 
and insurer had collected premiums on weekly basis plan. Chandler v. American Life 
& Accident Ins. Co. (Mo.) ; chan Maiden Poee Re : 


XX. Mutual Benefit Insurance. 
(A) CORPORATIONS AND ASSOCIATIONS. 


$ 688. EXEMPTION FROM GENERAL LAWS REGULATING INSURANCE. 

688—Where fraternal benefit certificate provided for payment of one-half principal sum in 
event of suicide, society held not liable for full amount, nothwithstanding general insur- 
ance law, providing that suicide should not be a defense, which did not designate applica- 
tion to fraternal benefit societies, in view of statute exempting such societies from pro- 
visions of insurance laws unless they were expressly designated therein. Neighbors of 
Woodcraft v. Westover et al. (Colo.) init : : ; 

688—Law applicable to introduction of written instruments and establishment of fraud held to 
apply to insurance company operating under Mutual B 
Ass’n v. Abbott et al. (Okla.) ; 

§ 692. INCORPORATION AND ORGANIZATION. 

692—Damages and attorney’s fees may not be recovered against insurer which defends action 
on policy in good faith. National Life & Accident Ins. Co. v. Gordon. (Ga.) 

§ 695. OFFICERS AND AGENTS. 

695—Under statute, financial secretary of local camp of foreign fraternal benefit society 
could not bind society by waiving society’s constitution and by-laws. Shirley et al. v. 
Sovereign Camp, W. O. W. (Tenn.) ne ees s 

695—Notice or knowledge acquired by local secretary in transaction of matters confided to 
him by fraternal benefit society is imputed to society. Caldwell et al. v. Sovereign 
Camp, W. O. W. (Tex.) shies aitsiel 

§ 700. INSOLVENCY AND DISSOLUTION. 

§ 705. ——- CONSOLIDATION. 

705—Minority group of members of nonpecuniary association organized as fraternal body for 
social and death benefits to its members held entitled to restrain merger of association 
with similar association in another state under plan requiring members of merged asso- 
ciation to become members of other association to which its assets were to be turned over 
where merger would impair dissenting members’ contract or status with association. 
Group No. 23 of the Ass'n of the Sons of Poland et al. v. Association of the Sons of 
Poland et al. (N. J.) r oy <aNt 473 
707. — PROCEEDINGS TO ENFORCE DISSOLUTIONS. 

707—Rule that appealing party must accept record as presented is applicable only as betweeen 
parties to the litigation in question. Sullivan vy. Fina Casualty & Surety Co. (N. J.)..1743 

(B) THE CONTRACT IN GENERAL. 


§ 715. APPLICATION AS PART OF CONTRACT. 
715—Beneficiary of certificate in mutual life insurance association is bound by conditions 
sinned in “ner therefor and in we of association, since application and 
y-laws are parts of insurance contract. ational Aid Lif P , . 
§ 717. CONSTITUTION, BY-LAWS, OR RULES Sera OxtRace — 
' 718. —— EXISTING PROVISIONS. ‘ 
7 


all matters raised by pleadings and to restore case to status it had before trial. Campbell 


718. - EXISTING PROVISIONS. 
18—Beneficiary under certificate of life insurance in fraternal benefit association held 

“claimant” — a 2, renee Be as ~ a 8 subject to by-laws, a “claimant” being 

a person who demands anything as his right. ter v. N 2 e 

Order of Railway Conductors. “la . nutes! Benet Department of 
718—Beneficiary of certificate in mutual life insurance association is bound by conditions stated 

in application therefor and in by-laws of association, since application and by-laws are 

parts of insurance contract. National Aid Life Ass’n v. Gregory. (Okla.) 

§ 719. ——- SUBSEQUENT PROVISIONS OR AMENDMENTS. 

(1). In general. 

719(1) Voluntary mutual benefit society may amend its by-laws relating to management of 
its internal affairs subject to vested rights of members, and participation in society's 
conduct subsequent to such amendment renders it binding upon all members remaining 
therein. Where associationfi by amending its by-laws, became a mutual benefit society 
whereby society obligated itself to pay member’s disability and death benefits and to 
grant life membership therein upon continued membership of 20 years, member who 
complied with terms of contract had vested right to such benefits which could not be 
divested by subsequent amendment. Attempted changes in by-laws of mutual benefit 
society which are manifestly unfair are generally considered unreasonable and void 
even though power of amendment has been expressly reserved. Member's acceptance over 
period of years of disability benefits provided in amendment to by-laws of mutual benefit 
society held not to estop member’s wife, who sued for death benefit, to deny validity of 
subsequent amendments which revoked such benefits, where member’s rights were vested 
at time of subsequent amendments and member did nothing to ratify amendments, Italian 
Society of Mutual Beneficence v. Vacarella et al. (Ala.) : 
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719(1)—In action on benefit certificate which provided that certificate, application, and 
medical examination and rules and regulations of society ‘now in force or which may 
hereafter be enacted or adopted” should constitute the contract between ‘the parties, 
by-law adopted subsequent to member’s admission to society which required assessment 
to be paid at least one month in advance, provided for expulsion for nonpayment of 
dues, and provided conditions for reimstatement, held admissible where insured prior 
to her death had been expelled for nonpayment of dues. Sup v. Czech Ladies Benev. 
Society. (IIll.) 


and subsequently enacted by-laws, and association, subsequent to suspension of member 
for nonpayment of assessments, enacted by-law providing that suspended certificate should 
be continued in force for amount of death benefit for specified period according to amount 
of paid-up protection, beneficiary heid entitled to recover full benefit for death of suspended 
member who died during aadied of extended protection. Leven v. Yeomen Mut. Ins. Co. 
of Des Moines, lowa. (Kan.) : a Parkas Bhs ; i 
719(1)—New by-laws of beneficial association cannot change existing liability or materially 
change existing contract, but by-laws may be amended to change. rights or privileges 
which are dependent on by-laws, or to change contract so far as by-laws make it. Where 
member of beneficial association accepted certificate with provisions that he was to have 
responsibilities of future laws of association and he acquiesced to any reasonable change 
in by-laws in application for membership, changes in by-laws were valid in so far as 
rights affected depended on by-laws or by-laws regulated subsequent conduct of member. 
Willison v. Willison et al. (Pa.)........... ae oa sans ; 
(2). Relating to beneficiaries. 
719(2)—-Amendment to by-laws of beneficial association which provided that on marriage 
of member designation of beneficiary was rendered void, but giving member power to 
redesignate held not invalid as impairing or materially affecting contract with member 
who prior to amendment and to his marriage had designated sisters as beneficiaries, 
since association’s liability was not reduced, no vested rights were impaired, amendment 
was not operative until members by marriage made it so, and member had right to 
redesignate beneficiaries. Amendment to by-laws of beneficiary association, which pro- 
vided that on marriage of member, designation of beneficiary was rendered void, but 
giving member power to redesignate, applied to beneficial certificates issued before as 
well as after amendment, since it was written in present rather than future tense. 
Willison v. Willison et al. (Pa.)...... ; aa ant ona ae eat 
(3). Relating to rate of assessment. 
719(3)—Holder of insurance certificate reserving to fraternal benefit society issuing it right 
to increase assessments held not entitled to recover past assessments on ground of breach 
of contract in laying excessive assessments, where such assessments were necessary to 
permit continuation of society, since reasonableness of increase must be judged by 
necessity of society. Shultz v. Brotherhood of Railroad Trainmen. (W. Va.) 
(4). Changing amount of benefits. 
719(4)—Reduction of sick and death benefits by local lodge of mutual benefit association held 
invalid as against beneficiary because of violation of local and state by-laws requiring 
notice of amendments to all members, despite consent of state executive committee which 
was obtained pursuant to state by-law granting local lodges general authority to change 
their benefits with such consent. Wallace v. Patriotic Order Sons of America, Washing- 
ton Camp No. 50.  (Pa.) . : 
§ 723. MISREPRESENTATION, FRAUD, OR BREACH OF WARRANTY. 
(2). Effect of misrepresentation, breach of warranty, or concealment in general. 
723(2)—Representation or warranty of insured regarding health must, to be available as 
defense, be made with intent to deceive or must have increased risk of loss. Sovereign 
Camp, W. O. W. v. Jackson. (Ala.) ; 
723(2)—No recovery could be had on benefit certificate where insured’s physician testified 
without contradiction that insured’s answers to application questions which were material 
to risk and which were warranted to be true did not reveal true factual situation, 
notwithstanding that insured did not know true factual situation and_was not guilty of 
intentional misrepresentation. L,igouri v. Supreme Forest Woodmen Circle. (Pa.) 
(5). Statements as to health. , 
723(5)—Where application life certificate, and constitution and by-laws of fraternal society 
require as condition precedent to taking effect of certificate that insured be in good 
health at time of issuance and delivery of certificate, and insured is not in good health 
at time of delivery, contract is never completed and certificate is void ab initio. Sovereign 
Camp of the Woodmen of the World v. Daniel. (Ariz.) a 
§ 724. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBLIGATIONS. 
(2). Misrepresentations, breach of warranty or fraud. 
724(2)—Where agent of beneficial society wrote the application for insurance, filling out 
from his own knowledge and without asking insured any questions regarding her age 
and previous health, parties having known each other for many years, they were the 
answers of the insurer’s agent for which the society was bound. In action on a beneficiary 
certificate where application for the certificate had been written by the agent of insurer 
and he had misstated insured’s age and falsely stated condition of insured’s health 
without her knowledge, insurer was estopped to insist upon the false statements, since 
they were the statements of insurer’s agent and not of insured. Security Ben. Ass’n 


v. Farmer. (Ark.) outene. , ie aa 
§ 730. CANCELLATION, SURRENDER, ABANDONMENT OR RESCISSION. 
730—Where Constitution of fraternal benefit society providing that members could surrender 
certificate at end of ten years’ membership and receive accumulated dues with 6 per cent. 
interest thereon, had not been changed so as to reduce amount payable to withdrawing 
members, member held entitled to value of portion of accumulations to credit of certificate 
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of membership at time privilege was allowed. Blanarik vy. Slavic Progressive Beneficial 
Union of Ambridge, Pa. (Pa. 

$ 730%. ACTIONS FOR BREACH OF CONTRACT. : ; 

730%—Where complaint alleged cause of action for fraudulent cancellation of life policy 
and cause of action for wrongful retention of premiums and refusal to pay cash surrender 
value of policy, rulings of trial court requiring insured to proceed as if case were one 
cause for fraudulent breach of contract, an ermitting insured to prove elements 
of damage alleged in both causes of action, held not error. In action for fraudulent 
cancellation of life policy, whether insurer committed act or omission sufficient to con- 
constitute fraud or warrant inference of fraud so as to authorize punitive damages held 
for jury, In action for fraudulent cancellation of life policy, jury could pass on question 
of punitive damages. In action for fraudulent cancellation of life policy, refusal to set 
aside verdict or ue oe damages held not abuse of discretion. Latta v. 
Sovereign Camp, W. O. W. (S. C.) 

(D) FORFEITURE OR SUSPENSION. 


749. NONPAYMENT OF DUES OR ASSESSMENTS. 
750. ——- DEFAULT AS GROUP OF FORFEITURE IN GENERAL. i 

750—Under new certificate of life insurance issued June 13, 1929, in substitution of prior 
certificate issued May 1, 1926, providing for automatic premium loans and extended 
insurance values after 36 monthly payments, provision that nonforfeiture values should 
be computed as if certificate had been issued May 1, 1926, held to govern basis of comput- 
ing amount due and whether computation should be made, and hence payment of 36 
monthly payments on new certificate was not required as condition precedent to right of 
member or beneficiary to nonforfeiture values provided in certificate. Wilson v. Sov- 
ereign Camp, W. O. W. (Ky.) 
754. EXCUSES FOR NONPAYMENT. 

754—Deceased member of beneficiary association whose application for reinstatement had 
been wrongfully rejected did not have to tender further assessments thereafter, but 
assessments should have continued to accumulate as a charge against certificate, so 
that upon his death beneficiary would have received amount of certificate minus 
amount of unpaid assessments and interest. Marty v. Security Ben. Ass’n. (Mo.) . 

§ 755. ere OR waives AFFECTING RIGHT OF FORFEITURE. 

(1). n general. 

755(1)—Failure of national secretary of fraternal benefit society to give notice to insured, 
as provided in by-laws, that insured was suspended for failure to pay dues did not waive 
suspension. so as to entitle beneficiary to recover on benefit certificate, where by-laws 
provided that giving or failure to give notice should not have effect of waiving suspension, 
or of making society liable to suspended member, or to any beneficiary. Wry v. Modern 
Woodmen of America. (Ia.) are Sa aati eae 

(2). Powers of officers and agents. 

755(2)—Local member of benefit association’s advisory board held without authority to waive 
delay in payment of premiums by virtue of power to collect premiums, where provisions 
of association’s constitution and by-laws, incorporated into membership certificate by 
express reference, denied such authority. Receipt of money in payment of defaulted 
premiums by local member of benefit association’s advisory board and issuance of 
memorandum receipt therefor did not waive delay in payment of premiums, and did not 
bind association to reinstate policy, where provision of by-laws that only official receipt 
should be binding on association was incorporated into membership certificate by express 
reference. Shirley et al. v. Police and Firemen’s Ass’n. (Tenn.) ................... 

755(2)—Under statute, subordinate officials of fraternal benefit society cannot waive society’s 
constitution and by-laws. Supreme camp of fraternal benefit society and its officers may 
waive conditions made for benefit of association. Jones v. Sovereign Camp, W. O. W. .. 


(3). Demand, acceptance, and retention of assessments. 
755(3)—Under by-laws of drivers’ union requiring dues to be paid quarterly in advance, 
acceptance on October 10, 1932, of dues for October, November and December, 1932, of 
member who died in November, 1932, constituted a waiver of forfeiture of membership 
for nonpayment of dues, and hence member’s widow was entitled to death benefits, 
as against contention that sick and death benefits were incidental to main purpose of union, 
Olszewski v. Fitchie et al. (IM.) . 


755(3)—Fraternal benefit association held not liable on benefit certificate on theory of waiver, 
where, after member was suspended for nonpayment of assessment, he sent check to 
collector of local council which collector retained until after member’s death. Whitehorn 
v. Royal Arcanum. (Nebr.) ; cove’ 


755(3)—Insurer’s receipt and retention of past-due premium generally constitutes recognition 
of reinstatement of insured and of continued validity of insurance. Fraternal efit 
society which failed to return past-due monthly assessment collected from insured by 
local financial secretary without requiring payment of assessments for subsequent months 
waived delay in payment and could not include period prior to date of payment as part of 
period of insured’s suspension for purpose of requiring certificate of good health as con- 
dition to reinstatement, notwithstanding provision of constitution that retention of assess- 
ment paid after suspension did not constitute waiver. Caldwell et al. v. Sovereign Camp, 
W. O. W. (Tex.) 

(4). Custom and course of dealing. 

FeO —Deniaiens of certificate of insurance in fraternal beneficial society whose husband, 
the insured, died July 19 after having been suspended July 1 for failure to pay dues 
held not entitled to recover on certificate on ground that society had previously accepted 
assessment and dues after they were due and delinquent, where insured had been notified 
Prior to suspension that such practice would be no longer continued, where certificate 
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had no surrender value against which delinquent payment could be charged. Wry v. 
Modern Woodmen of America. (la. 

755(4)—If assessments are duly paid by local council or lodge for member of fraternal 
benefit association as a loan, at his request, fact that member does not return such 
loan to lodge or its secretary, as agreed will not establish custom to extend time of 
payment on part of association. If local council of Pause benefit association advances 
assessments for member and afterwards is reimbursed him, greene is that it was 
at request of member and as loan to him to enable te to comply with his contract. 
Fraternal benefit association did not waive right under by-laws to suspend member for 
nonpayment of assessment, where local council had previously advanced payment of 
assessments for member. Whitehorn v. Royal Arcanum. (Nebr.) 

755(4)—Insured’s failure to pay premiums and dues within time required by by-laws of 
beneficial enti and failure to make delinquent payment of all such arrears in pre- 
miums and dues to _—s official of local lodge held not to relieve association from 
liability on life benefit certificate, where association had over five-year period accepted 
delinquent payments of premiums and dues and had aagugeest in their collection by 
imoqeoms bee _ officer. rand Lodge Colored Knights of Pythias of Texas v. Carter 


(T 
§ 756. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(1). Necessity of proceedings to declare forfeiture. 
756(1)—By-laws of fraternal benefit association providing for payment of assessments monthly 
and for cuspension if assessment is not paid are self-executing. Whitehorn v. Royal 
Arcanum. (Nebr.) 
756(1)—-Under agreement with fraternal beneficial association, member failing to pay monthly 
assessment and dues for September was automatically suspended from membership on 
October Ist, and his certificate became void, and he could again become a member by 
feaith the overdue monthly installment of assessment and being at the time in_ good 
ealth and so remaining for 30 days thereafter. Smith v. Sovereign Camp, W. O. 


Pa.) 

§ REINSTATEMENT. 

§ ; RIGHT IN GENERAL. 

759—Suspended member of fraternal benefit association can only be reinstated in_ strict 
conformity to by-laws, and has no rights under certificate until so reinstated. Whitehorn 
v. Royal Arcanum. (Nebr.) 

759—Under agreement with fraternal beneficial association, member failing to pay monthly 
assessment and dues for September was automatically suspended from membership on 
October Ist, and his certificate became void, and he could again become a member by 
Feaite the ‘overdue monthly installment of assessment and being at the time in_ good 
ealth and so remaining for 30 days thereafter. Smith v. Sovereign Camp, W. O 


§ 1. PAYMENT OF ARREARS. 

760—Where constitution and by-laws ‘of beneficial society provided for expulsion of member 
who failed to pay his dues within 60 days from date and that member so expelled 
might be re-admitted on application for membership within six months and payment of 
arrears and 50 cents for initiation, actual payment or tender of amount due from 
expelled member, whether made by offer to pay definite sum or full amount, held to 
constitute expelled member a member in good standing. Tender of dues to financial 
secretary of benefit society held valid, although by-laws provided that dues should be 
remitted to treasurer, where treasurer directed beneficiary who made tender to go to 
financial secretary and it appeared that payments had been made on other occasions 
directly to financial secretary. Botko et al. v. National Slovak Soc. of the vanes 
States of America. (Pa.). 

§ 761. HEALTH AND CONDITION OF INSURED. 

761—Where by-law of fraternal beneficial association required that suspended person should 
be in good health at time of payment of assessments required to again make him a 
member, and that he continue in good health for 30 days thereafter, benefit could not be 
recovered where death occurred within 30 days after delinquent dues were paid, though 
death was caused from _ wound and not as result of ill health. Smith v. Sovereign 
Camp, W. O. W. ‘ 

§ 763. WAIVER OF OBJECTIONS. 

763—Contentions that insurer had no knowledge of extent, nature, and duration of illness 
of insured when it furnished beneficiary forms for making proof of death, and that, 
since death occurred in less than 30 days after reinstatement, insurer should not be 
required to pay face of policy came too late, where dues were accepted after reinstate 
ment and mit) of insurer otherwise approved contract. Sovereign Camp, W. O. W. 
v. a. 

763—Insurer’s receipt and retention of past-due premium generally constitute recognition "of 
reinstatement of insured and of continued validity of insurance. Caldwell et al. 
Sovereign Camp, W. O. W. (Tex.) 

§ 764. EFFECT. 

764—Widow of member of benefit association held not entitled to recover for death under 
certificate which was reinstated two days before death, pursuant to payment of defaulted 
premiums, where, under terms of certificate, reinstatement was not effective unell ten 
days thereafter. Shirley et al. v. Police and Firemen’s Ass’n. (Tenn.) ; 


(Ff) RENFEFICTARIES AND BENEFITS. 
§ 768. PERSONS WHO MAY BE BENEFICIARIES. 


. WE PROVISIONS OF CHARTER OR BY-LAWS. 
771—Under by-laws of fraternal lodge establishing charity fund for benefit of widow, orphans, 
or any relative which member might suggest, member’s attempted change of beneficiary 
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from member’s wife to ‘Mother Lodge’’ held invalid, since substituted beneficiary was 
not included in class of permitted “suggestions.” Brown v. pe Worshipful waa 
Lodge, Free and Accepted Masons of the State of Louisiana. 


772. DESIGNATION OF BENEFICIARY. 
775. Y WILL. 


75—Where the constitution and by-laws of a beneficial association made no definite oe 
for beneficiaries but provided that, when a will was left, the members’ wishes should be 
opeeee to, a member had a right to dispose of a death benefit by will. Frey v. Paul. 
(Pa.) 
§ 779. CHANGE OF BENEFICIARY. 
783. VESTED INTEREST OF BENEFICIARY. rere 
783—Certificate of beneficial association created no vested interest in named beneficiaries 
before member’s death, where it provided that lawful beneficiary should receive 
roceeds after pooet of ‘wot eath and good standing in association at time. 
Villison v. Willison et al. (Pa.)... 
§ 784. —— MODE OF CHANGING DESIGNATION. 
(1). In general. 
784(1)—Under amendment to by-laws of beneficial association which provided that on marriage 
of member designation of beneficiary was rendered void, but fect 6 member power to 
redesignate, failure of member to redesignate saeEeny had effect of new apenas 
by him. Willison v. Willison et al. (Pa.)... Sage 
§ 789. NOTICE AND PROOF OF LOSS. 
(1). In general. 
789(1)—Under statute, requirement that member of fraternal brotherhood make proof of loss 
under life, health, and accident policy issued by insurance company pursuant to contract 
with brotherhood, within 30 days after loss, was void, and member had reasonable time 
after happening of loss within which to make such proof. International Brotherhood 


§ 
§ 
7 


of Boilermakers, etc., et al. v. Huval. (Tex.) : ces 1636 


(2). Estoppel and waiver as to proofs or defects therein. 
789(2)—Rejection of total and permanent disability claim of member of fraternal brotherhood 
under life, health, and accident policy issued by insurance company pursuant to contract 
with fraternal brotherhood, on ground that member had not suffered a total and per- 
manent disability, and not on ground that proof of loss was not made within the required 
30 days, held to show waiver of requirement that proof of loss be made within 30 cape. 
International Brotherhood of Boilermakers, etc., et al. v. Huval. (Tex.) 


§ 790. DISCRETION OF ASSOCIATION AS TO ALLOWING BENEFITS. 

790—Provision of constitution and by-laws of fraternal benefit society for allowance of 
charitable benefits to members held not to give members of society absolute enforceable 
claim, but merely to bring them within class entitled to share in benevolences or 
special financial assistance granted by officers of society in their discretion. Wilkins 
v. Brotherhood of Railroad Trainmen. (Ky.) 

790—Provision in fraternal organization’s constitution for charity fund, out of which might 
be donated sum of $1 to $300 on member’s death to some one suggested by, member dur- 
ing lifetime of his membership, held not to create obligation of organization to widow 
designated by member as his beneficiary upon which action could be maintained, in view 
of further constitutional provisions that charity fund was not insurance endowment fund. 
Smith v. Most Worthy Eureka Grand Lodge. (La.) arenas 

§ 791. AMOUNT OF BENEFITS. 

(1). Death benefits. 

791(1)—Insured’s death from blood poisoning two days after receiving cut or scratch with 
part of cane fodder on upper lip while strip ing cane held within protection of double 
indemnity clause of life oo Coserelgn amp, . W. v. Jackson. (Ala.) 

791(1)—Lodge member’s as beneficiary of c arity fund maintained by lodge held 
entitled only to $200, ~ ae not $300 which was sum uniformly distributed prior to 
member’s death, where grand lodge’s resolution reducing payment from $300 to $200 
was binding on members of subordinate lodges. Brown v. y Worshipful Grand 
Lodge, Free and Accepted Masons of the State of Louisiana. (La.) 


§ 800. DAMAGES FOR REFUSAL OF PAYMENT. 

800—Statute authorizing recovery of penalty and attorney’s fees from insurer which unjus- 
tifiably fails to whe”, amount of policy held not to authorize recovery of penalty and 
onerney’ s fees, ere insurer was mutual benefit society. Security Ben. Ass’n v. Farmer. 

Ar 

§ 800. DAMAG ES FOR REFU SAL OF PAYMENT. 

800—Fraternal brotherhood which failed to pay timely the benefits accruing under life, 
health, and accident policy issued to member by insurance company pursuant to contract 
with, brotherhood held liable for statutory penalty and attorney’s fees, notwithstanding 
that brotherhood was fraternal benefit society, where brotherhood was foreign organization 
which had not obtained permit to do business in Texas. Insurance company which 
omee liabilities of fraternal brotherhood in the insurance of its members and promised 

to poy all expenses of litigation arising out of policies issued by company to members 
rotherhood held liable for statutory Renaty and attorney’s fees for failure to pay 

timely the benefits accruing under life, health, and accident policy issued to member, 
where brotherhood was also liable for such penalty and fees. Under statute ounpoutinn 
fraternal benefit society not timely paying insurance losses to penalties and payment 
attorney’s fees, fraternal brotherhood and insurance company which undertook brother: 
hood’s insurance liability to its members were liable for penalties and attorney’s fees 
to member whose insurance losses were not Canty ‘paid. nternational Brotherhood of 
Boilermakers, etc., et al. v. Huval. (Tex.) ... OER CCIE RE URE eT AAA 
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(F) ACTIONS FOR BENEFITS. 
§ 803. ewe OF CHARTER, BY-LAWS, OR CERTIFICATE OF MEMBER- 


§ 805. “7? RESORT = COURTS FOR SETTLEMENTS OF DISPUTES. 
.. In genera 

805(1)—Provisions of by-laws requiring resort to internal tribunals of beneficial society and 
exhaustion of remedies within the order as a condition precedent to maintaining an action 
are vaild and will constitute complete defense to action in courts not only to questions of 
internal management, discipline, and doctrine, but also to claims ior benefits and_ for 
money due. Provision in by-law of fraternal benefit association that no suit should be 
prosecuted until after all remedies afforded by by-laws had been exhausted, barred 
plaintiff's recovery under life policy where plaintiff’s assignor, who was beneficiary, 
failed to appeal from decision a insurance committee to board of directors within time 


or manner provided for by by-laws. Ater v. Mutual Benefit Department of Order ae 


Railway Conductors. (la.) 

805(1)—Provisions of constitution of voluntary, nonprofit organization maintaining ‘insurance 
departments, requiring member who feels aggrieved by action of organization or its 
officers to exhaust all remedies open to him within organization as condition precedent 
to resort to courts, are valid, if remedies so provided are reasonable. Provisions of con- 
stitution of voluntary, nonprofit organization maintaining insurance departments, requir- 
ing member to appeal to international president of organization and board of directors 
domiciled at centrally located point as condition precedent to resort to courts, held rea- 
sonable so that member was not entitled to maintain action for disability benefits without 
first exhausting such remedies. Fact that appeals to tribunals within voluntary, non- 
profit organization maintaining insurance departments could be made only by member 
without aid of attorneys, or through some other member on his behalf, held not to 
invalidate organization’s constitutional provision for such appeals as condition precedent 
to maintenance of action against association. Corivench v. Brotherieed of Laas 
Firemen and Enginemen. (Minn.) Kee 

(2). Conclusiveness of society’s "determination. 

805(2)—Decisions of tribunals of fraternal benefit society in matters of discipline, internal 
economy, and policies not involving property rights are conclusive and not reviewable 
by court. Regulations of fraternal benefit society requiring members to submit claims 
to determination of designated officers, and abide by their decisions, are valid, if reason- 
able, and decision of officers thereunder is conclusive on member, and not reviewable 
by court unless it is manifest that action of society’s final tribunal was essentially 
unfair, arbitrary, oppressive, or fraudulent. Fraternal benefit society’s denial of member’s 
claim for allowance of benefits under provision of constitution and by-laws for allowance 
of benevolent claims without legal liability on part of society held not reviewable ~ court. 
Wilkins v. Brotherhood of Railroad Trainmen, (Ky.) 

§ 811. VENUE 

811—Chancery court of Maury county was without jurisdiction of suit by complainants 
who resided in Davidson county against foreign fraternal benefit society upon whom 
service could be had only through service on insurance commissioner in Davidson county, 
and could render no aeerene other than decree of dismissal. Shirley et al. v. Sovereign 
Camp, W. O. W.  (Tenn.) ers 

§ 814. "PROCESS AND APPEARANCE, 

814—Statute providing that process could be served on fraternal benefit society by service 
on insurance commissioner was exclusive, so that service on financial secretary of local 
camp of society did not give court jurisdiction of society, Financial secretary of local 
camp of foreign benefit society held not “‘officer’’ or “agent” upon whom Process in action 
against society could be served. Official residence of insurance commissioner is in 
Davidson county, and process can be served upon him as such only in that county, but 
process in transitory action running from court of any county in which complainant 
resides may be served on insurance commissioner in Davidson county. Statutes authoriz- 
ing service of process on agents in county in which action is brought did not make service 
of process on financial secretary of local camp for foreign fraternal benefit society 
binding on society. Shirley et al. v. Sovereign Camp, W. O. W. (Tenn.) sant 

§ 815. PLEADING. 

(1). Declaration, complaint or petition. 

815(1)—Allegations of petition of member of fraternal benefit society of wrongful decision 
and discrimination by society in denial of claim for allowance of charitable benefits, in 
that similar claims of other members had been allowed by society, held insufficient to 
show arbitrary decision entitling member to intervention of court of equity to require 
society to afford member hearing on application. Wilkins v. Brotherhood of Railroad 
Trainmen. (Ky.) 

815(1)—Petition by widow of member of fraternal organization was subject to exception of 
eS (cause of action for failure to show that member was, in respect to payment of dues, 
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“good and regular standing.” Smith v. Most Worthy Eureka Grand Lodge. (La.) ..1223 


g 816. EVIDENCE. 
§ 817. —— PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 
817(1)—In action on life policy issued by mutual benefit company, insurer’s answer 
alleging fraud and pleading written application not attached to policy, to which plaintiff 


filed verified reply, held to raise affirmative. defense on which insurer had burden of oe 


proof. National Aid Life Ass’n v. Abbott et al. (Okla.) 

817(1) —In action against benefit society by beneficiaries under original certificate which 
insured had exchanged for paid-up certificate at time when insured was allegedly mentally . 
incompetent, plaintiffs had burden of overcoming presumption of sanity’ by showing that 
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insured lacked sufficient reason to enable him to understand nature and effect of his act. 
Kaleb et al. v, Modern Woodmen of America. (Wyo.) 
(2). Matters of avoidance or forfeiture, 
817(2)—Fraternal society, dafentiog beneficiary’s action on life certificate on age that 
insured was not in good health when he received certificate as required by contract 
of insurance, had burden of proving insured’s bad health. Sovereign Camp of the 
Woodmen of the World v. Daniel. (Ariz.) 
§ 818. —— ADMISSIBILITY. 
(1).. In general. 
818(1)—In action by widow of deceased member of fraternal organization for amount alleged 
to be due her as member’s beneficiary from organization’s charity fund, admission of 
organization’s constitution and by-laws held proper where organization was 
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govern 
entirely by constitution and by-laws. Smith v. Most Worthy Eureka Grand Lodge. (La.).1223 


818(1)—Statutory provisions precluding introduction in evidence of application for insurance 
unless correct coy of application is attached to policy held inapplicable to certificate 
issued by mutual 
818(1)—In action against benefit society, evidence that two of three beneficiaries under 
original certificate, which insured exchanged for paid-up certificate at time when insured 
was allegedly mentally incompetent, consented to such exchange, resulting from negotia- 
tions in which beneficiaries participated, held admissible as tending to show that bene- 
ficiaries then believed that insured was competent. Kaleb et al. v. Modern Woodmen of 
America. (Wyo.) 
3). Forfeiture of certificate. 
818(3)—In action for death benefits, admitting check mailed by member’s granddaughter to 
subordinate lodge of benefit association held not error under evidence that check was 
procured to pay certain dues and was received and cashed by secretary duly authorized to 
receive dues. Dotson et al. v. Dye et al. (Ind.) 
(4). Death or injury and cause thereof. 
818(4)—Evidence that insured’s brother committed suicide three or four years before death 
of insured, alleged by insurer to have committed suicide, held inadmissible in action on 
benefit certificate. Home Ben. Ass’n v. Griffin. (Tex.) 
§ 819. —— WEIGHT AND SUFFICIENCY. 
(1). In general. 
819(1)—In action by withdrawing member of fraternal benefit society for accumulated dues 
plus 6 per cent. interest, authorized under constitution of society, evidence held insufficient 
to show that society was insolvent so as to preclude recovery by member of admitted 
value of portion of accumulations to credit a member’s certificate. Blanarik v. Slavic 
Progressive Beneficial Union of Ambridge, Pa. (Pa.)...... SStked 
819(1)—In action against benefit society, finding that insured was mentally competent when, 
after sharp increase in premium rates, he elected to exchange original certificate for 
paid-up certificate for less than one-fourth of original amount, held supported, notwith- 
standing evidence that insured was about 76 years old and had _ poor hearing and sight 
and was suffering from cario-nephritis and senile dementia. Kaleb et al. v. Modern 
Woodmen of America. (Wyo.) 
(2). Matters of avoidance or forfeiture. 
819(2)—Evidence that insured was suffering from chronic nephritis when life certificate 
was delivered to him held to show that insured was not in “good health” within insurance 
contract requiring as condition precedent to assumption of liability that insured be in 
ood health when he received certificate. Sovereign Camp of the Woodmen of the 
orld v. Daniel. (Ariz.) 
819(2)—In action for death benefits, evidence that granddaughter accompanied benefit asso- 
ciation’s member to bank and prgoured cashier’s checks for dues and mailed check dated 
February 15th to subordinate lodge’s secretary, who received check, which was paid on 
March 15, held to sustain finding that member was not delinquent in payment of dues 
for second quarter of year, as against contention that purpose of check was merely to 
reimburse secretary for antecedent cancellation of premium stamp on January 3lst. 
Dotson et al. v. Dye et al. (Ind.) 
819(2)—In action to recover death benefit under benefit certificate issued by mutual aid 
association, evidence held to establish that policy had lapsed for nonpayment_of assess- 
ments and had not been reinstated prior to insured’s death. National Aid Life Asso- 
ciation v. Kerr. (Okla.) .. 
(3). Estoppel and waiver. : ; 
819(3)—Evidence that insurer, notwithstanding its knowledge of ~ = in payment of monthly 
installments, accepted insured’s reinstatement, sent out blanks to make proof of his 
death, thereby recognizing policy as subsisting contract, and induced beneficiary to 
act in that belief and incur trouble and expense in making proof of death, held waiver 
of forfeiture clause in policy. Sovereign Camp, W. O. W. v. Lee. (Fila) .. sens 
819(3)—In action by beneficiary to recover on fraternal benefit certificate wherein society’s 
defense was that insured had been suspended on July 1 for failure to pay dues and had 
died July 19 without being reinstated, evidence held not to show that section of society’s 
articles required national secretary, as soon as he had knowledge of failure of member 
to pay dues, to notify member had been violated so as to preclude defense of suspension, 
where there was no showing that secretary had knowledge, and report of local secretary 
would very likely not reach home office before 16th of month. Wry v. Modern 
Woodmen of America. (Ta.) ‘ 
820. AMOUNT OF RECOVERY. 
821. IN GENERAL. f 
821—Deceased member of beneficiary association whose erates for reinstatement had 
been wrongfully rejected did not have to tender further assessments thereafter, but 
assessments should have continued to accumulate as a charge against certificate, so 
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that upon his death beneficiary would have received amount of certificate minus amount 
of unpaid assessments and interest. Marty v. Security Ben. Ass’n. (Mo.) 
§ 824. ONDUCT IN GENERAL. 
§ 825. —— QUESTIONS FOR JURY. 
(1). In general. . 
825(1)—Where beneficiary association’s local financier had refused to reinstate deceased 
member upon concededly erroneous ground, and association denied beneficiary’s right 
to recover on ground that member had not submitted to medical examination, right of 
recovery held for jury, since, because of wrongful refusal to reinstate, member was 
not required to tender assessments to preserve his status, and beneficiary’s rights were 
the same as if reinstatement had been accepted. Marty v. Security Ben. Ass’n. (Mo.) 
825(1)—Whether beneficiary of certificate in benefit society made actual tender of amount 
owing by expelled member, so as to reinstate him as member in good standing, held 
fact question for jury. Botko et al. v. National Slovak Soc. of the United States of 
America. (Pa.) 
(2). Avoidance or forfeiture. 
825(2)—Whether fraternal benefit society waived right to suspend member who paid assess- 
ment a few days after it was due by its course of conduct in accepting assessments paid 
a few days after they were due held for jury. Jones v. Sovereign Camp, W. O. W. (Ala.) 
825(2)—In action on a eficiary certificate, evidence of good health of insured on the date 
of delivery of the certificate, where witnesses testified insured was in good health before 
and after the application and that insured had been treated and prescribed for by a 
hysician between the date of the application and delivery of the certificate, held for jury. 
ecurity Ben. Ass’n v. Farmer. (Ark.) ‘ 
825(2)—Where insurer, in action on life policy, by nonconflicting and uncontradicted evidence 
had sustained burden of establishing forfeiture of policy for nonpayment of assessments, 
question of ——e was one of law for the court, which should have directed a verdict 
for the insurer. ational Aid Life Association v. Kerr. (Okla.) 
825(2)—-In action for death benefit under fraternal insurance certificate, evidence of waiver 
of time for payment of premium, including testimony of secretary-treasurer of insurer’s 
local lodge, which contradicted witness’ testimony at Loesee trial tending to show waiver, 
held for jury. Waites v. Brotherhood of Maintenance of Way Employees. (S. C.) ... 
§ 826. INSTRUCTIONS. 
(1). In general. . 
826(1)—In action on certificate in benefit society, charge held to fairly submit question of 
whether beneficiary had made actual tender of dues owing by candied member, so as to 
—™= —— Botko et al. v. National Slovak Soc. of the United States of 
merica. a. 
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